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IN    THB 


APPELLATE  COURTS  OF  ILLINOIS. 


Third  Distkict — November  Term,  1889. 


Ohio  &  Mississippi  Railway  Company 

V.  I  38      471 

I.  M.  Stribling. 

Railroads^Negligenee — Injury  to  Stock — Eoidenee — Instructions. 

1.  In  an  action  to  recover  from  a  railroad  company  for  the  kiilinj?  of  stock 
upon  its  track,  where  it  is  alleged  that  the  engineer  of  the  train  in  question 
was  negligent  in  not  seeing  the  same  soon  enough  to  avoid  the  injury,  the 
question  of  negligence  is,  under  proper  instructions,  for  the  jury. 

2.  An  instruction  setting  forth  that  **  when  a  railroad  is  properly  fenced 
an  engineer  running  a  train  thereon  hris  a  right  to  presume  that  he  will 
find  a  clear  track,  except  at  public  highway  crossings  and  in  villages, 
towns  and  cities,  and  is  not  bound  *  *  *  to  keep  on  the  lookout  for 
animals  trespassing  upon  the  right  of  way  elsewhere/*  should  not  be  given. 

8.  Likewise  one  setting  forth  that  if  the  jury  should  find  from  the  evi- 
dence that  the  engineer  *' did  not  see  the  animal  *  *  *  until  it  appeared 
on  the  track  in  front  of  his  engine,  and  that  if  he  then  used  all  reasonable 
effort  to  stop  his  train,  and  prevent  injury  to  the  animal,  the  verdict  should 
be  for  the  defendant.** 

4.  An  engineer  is  not  bound  to  stop  his  train,  in  case  of  stock  upon  the 
right  of*  way,  where  it  reasonably  appears  that  whistling  will  avert  danger 
thereto. 

5.  Evidence  as  to  the  condition  of  the  gate  through  which  the  animal 
injured  passed  to  go  upon  the  track,  is  pertinent  to  the  qu'^stion  of  contrib- 
utory negligence  on  the  part  of  the  plaintiff  in  such  an  action. 

6.  Evidence  as  to  the  name  of  the  sires  of  the  animal  and  unborn  foal, 
is  admissible  as  an  element  of  market  value. 
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Vol.  u8.j  Ohio  &  Missifisippi  Ry.  Co.  ▼.  Stribling. 

[Opinion  filed  May  24,  1890.] 

Appeal  from  the  Circuit  Conrt  of  Cass  County;  tlie  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Messrs.  Pollard  &  Webkek  and  Heney  Phillips,  for 
appellant. 

The  testimony  of  the  plaintiff,  that  the  gates  were  left  open 
and  that  he  did  not  know  it,  and  that  the  animals  passed 
through  them  upon  the  right  of  way,  was  immaterial,  as  the 
only  negligence  charged  in  the  declaration  was  in  the  running 
of  the  train. 

Tills  testimony  had  a  tendency  to  prejudice  the  minds  of 
the  jury,  and  lead  them  to  believe  that  this  condition  of  tho 
cattle  guards  and  the  gates  made  defendant  liable  in  this  suit. 

The  testimony  of  Dr.  Scales  as  to  what  horse  the  mare  was 
reputed  to  be  in  foal  by,  and  what  horse  the  mare  was  reputed 
to  be  sired  by,  was  incompetent.  These  facts  can  only  be 
proved,  like  other  facts,  by  witnesses  wlio  have  knowledge  of 
them.  This  was  so  decided  in  Hamilton  v.  W.,  St.  L.  &  P. 
Ky.  Co.,  21  Mo.  App.  152. 

In  New  Orleans  &  N.  E.  R.  Co.  v.  Bourgeons,  5  So.  Rep. 
629,  the  Supreme  Court  of  Mississippi  held  that  the  company 
was  not  liable  for  stock  killed,  although  the  engineer  migiit 
have  seen  them  before  he  did. 

The  case  of  111.  Cen.  R  R  Co.  v.  Middleswortb,  46  111.  494, 
modifies  the  old  doctrine  that  a  railroad  company  was  liable 
for  stock  killed  on  its  right  of  way  when  it  was  properly 
fenced,  only  in  cases  where  the  injury  was  wantonly  or  wil- 
fully committed;  but  neither  that,  nor  any  subsequent  case, 
has  held  a  railroad  company  liable  for  not  seeing  cattle  on  its 
right  of  way  alongside  of  the  track.  The  farthest  that  any 
case  that  we  know  of  has  gone  is  to  hold  that  it  is  negligence 
not  to  see  an  animal  on  a  straight  track  in  time  to  prevent 
injury.  We  insist  that  the  judgment  in  this  case  should  be 
reversed. 

Mr.  R.  W.  Mills,  for  appellee. 

It  is  needless  to  say  that  to  sustain  this  judgment  appellee 
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relies  on  the  doctrines  advanced  by  the  Supreme  Court  of 
this  State  in  the  case  of  III.  Cent.  R.  K.  Co.  v.  Middlesworth, 

46  111.  494. 

Is  not  the  language  of  the  court  in  the  Middlesworth 
case,  supra,  applicable  to  the  facts  in  this  case?  Here  it  is: 
*'  It  is  vain  to  say,  in  the  face  of  the  testimony  in  this  record, 
that  a  careful  driver,  on  the  lookout,  could  not  see  a  gang  of 
mules  on  a  level,  where  there  was  no  curve  in  the  road,  and 
stop  the  train  in  time,  although  it  was  running  at  the  rate  of 
thirty  miles  an  hour."  If  there  is  any  diflEerence  the  case 
presented  in  this  record  is  stronger  than  the  one  presented 
by  that,  for  the  improvement  made  in  railway  appliances 
since  1867  enables  an  engine  driver  to  stop  a  train  in  120  feet 
instead  of  150  to  175  yards.  If  the  rule  announced  in  that 
case  is  the  settled  law  of  this  State,  this  judgment  must 
be  affirmed.    That  case  was  cited  in  I.  C.  K.  K.  Co.  v.  Baker, 

47  111.  295,  and  this  language  used:  "If,  by  the  use  of 
ordinary  care  and  diligence,  animals  on  a  railroad  track  can 
be  saved  from  injury,  it  is  the  duty  of  the  railroad  company 
to  use  that  degree  of  care.  If  they  do  not,  they  are  liable.'^ 
Again  in  R.  R.  I.  &  St.  L.  R.  R.  Co.  v.  Lewis,  58  111.  51,  the 
court  in  referring  to  the  Middlesworth  case  says :  "  It  was 
there  held  that  if  the  employes  of  the  company  could,  by 
the  use  of  ordinary  prudence,  see,  or,  seeing  stock  on  the  road, 
could  without  danger  stop  the  train  and  avoid  striking  the 
animals,  they  are  required  to  do  so."  To  the  same  effect  is 
T.  P.  ifc  W.  R.  R.  Co.  V.  Ingraham,  58  111.  120.  In  R.  R. 
I.  &  St  L.  R.  R.  V.  Rafferty,  the  court  quotes  with  approval 
the  language  of  the  court  in  I.  C.  R.  R.  v.  Baker,  auprOy 
and  also  cites  the  Middlesworth  case.  The  doctrine  was  re- 
affirmed again  in  G.  C.  &  S.  R.  R.  Co.  v.  Spencer,  76  111.  192, 
though  in  this  case  the  judgment  was  reversed  on  account  of 
an  erroneous  instruction.  This  court,  not,  however,  as  it  is  at 
present  constituted,  in  Sherman  v.  I.  &  St.  L.  R.  R.  Co.,  11 
111.  App.  472,  after  citing  the  Middlesworth  case,  say : 
"  Since  this  case  it  has  been  the  settled  law  of  this  State,  and 
constantly  followed,  that  a  railway  company  in  running  its 
trains,  is  liable  for  stock  killed,  which  results  from  a  want  of 
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ordinary  care  and  diligence."  So  far  ixs  counsel  has  examined 
lie  has  been  unable  to  lindanv  conflict  in  the  authorities  in 
this  State  upon  this  point.  It  may  therefore  be  safely  ac- 
cepted as  the  settled  law  in  this  State,  and  that  must  control 
this  case,  notwithstanding  the  Mississippi  case  cited  by  coun- 
sel for  appellant. 

Pleasants,  P.  J.  Ai)iM3llee's  mare  was  struck  by  an  excur- 
sion train  of  appellant  running  from  Beardstown  to  Virginia, 
and  so  injured  that  she  had  to  be  killed,  for  which  he  recovered 
judgment  on  a  verdict  for  $946.66. 

It  is  conceded  that  as  soon  as  the  engineer  saw  her  he  pro- 
ceeded to  use  all  the  means  in  his  power  to  stop  the  train  and 
avoid  the  injury;  but  the  charge,  and  the  only  charge  of  neg- 
ligence on  his  part,  was  his  failure  to  see  her  soon  enough. 

The  accident  occurred  at  a  late  hour  of  an  uncommonly 
bright  moonlight  night  in  April,  1888.  The  track  was  level 
and  straight  for  half  a  mile  east  of  where  it  occurred,  except 
a  slight  curve  to  the  south  near  that  point,  and  the  view  un- 
obstructed. The  right  of  way  along  there  was  thirty  feet  in 
width  and  properly  fenced.  From  the  tracks  made  by  them 
it  appeared  that  the  mare  in  question  and  another  came  onto 
the  right  of  way  through  a  gate  at  a  farm  crossing,  jumped  a 
cattle  guard  and  fed  along  the  railroad,  west,  about  150  yards, 
where  they  turned  and  ran  back  along  the  south  side  of  the 
track  about  half  the  way  to  the  cattle  guard,  when  they  got 
upon  the  track  and  kept  on  it  until  they  reached  the  cattle 
guard.  The  other  jumped  it,  but  the  mare  in  question  failed 
in  the  attempt,  got  her  legs  caught  in  the  bars,  and  was  there 
overtaken  and  struck  by  the  train. 

The  evidence  tended  to  show  that  the  horses  could  be  easily 
seen  on  that  night  at  the  distance  of  a  quarter  of  a  mile. 

The  defense  rested  on  the  testimony  of  the  engineer,  who 
stated  that  he  first  saw  them  about  one  hundred  and  twenty 
feet  from  the  crossing  on  the  south  side  of  the  track  and  nearly 
opposite  him;  that  they  ran  up  on  the  track  just  before  they 
got  to  the  crossing — right  close  to  it;  that  immediately  on  see- 
ing them  he  proceeded  to  apply  all  the  means  in  his  power  to 
stop  the  train;  that  it  was  then  running  about   twenty -two 
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miles  an  hour,  aud  that  he  stopped  it  within  about  one  hun- 
dred and  twenty  feet  He  further  testified  that  the  horses 
were  in  a  ditch  four  feet  deep  alongside  the  track,  and  that 
tlrtire  were  three  trees  just  outside  the  fence,  whose  branches 
overhung  the  right  of  way,  and  also  stated  the  effect  of  the 
headlight  on  such  anight.  Plaintiff  testified  that  where  the 
horses  turned  back  there  was  no  ditch  at  all,  and  with  two 
other  witnesses,  that  nowhere  between  that  point  and  the 
crossing  was  it  more  than  a  foot  and  a  half  in  depth,  and  that 
there  were  no  such  trees  as  the  engineer  mentioned.  Aside 
from  these  contradictions,  his  relation  to  the  case,  as  the  per- 
son charged  with  negligence,  and  his  testimony,  on  its  face, 
were  proper  to  be  considered  by  the  jury  in  determining  the 
credit  or  weight  due  to  his  statements. 

It  was  for  them  to  find  upon  this  evidence,  under  proper 
instructions  as  to  the  law,  whether  his  failure  to  see  the 
horses  sooner  was  or  was  not  due  to  a  want  of  ordinarv  care 
on  his  part,  and  whether  or  not  the  injury  to  plaintiflE's  prop- 
erty was  caused  by  it. 

Appellant  complains  that  the  court  refused  an  instruction 
tliat  "  when  a  railroad  is  properly  fenced,  an  engineer  run- 
ning a  train  thereon  has  a  right  to  presume  that  he  will  find 
a  clear  track,  except  at  public  highway  crossings,  and  in  vil- 
lages, towns  and  cities,  and  is  not  bound  *  *  *  to  keep 
on  the  lookout  for  animals  trespassing  on  the  right  of  way 
elsewhere." 

As  affecting  passengers  on  railroad  trains,  we  think  this 
would  be  a  very  dangerous  rule,  and  even  as  against  the  own- 
el's  of  animals  so  trespassing,  unjust  and  unreasonable.  The 
court  did  instruct,  howevei',  that  '*  if  the  mare,  under  all  the 
circumstances,  was  not  reasonably  to  have  been  expected  to 
be  on  the  right  of  way  at  the  time  in  question,  the  engineer 
would  not  be  required  to  use  vigilance  that  would  be  required 
of  him,  if,  under  the  circumstances,  he  should  reasonably  have 
expected  the  mare  to  be  on  the  track;  but  the  engineer  would 
be  required  to  exercise  only  such  care  to  discover  the  mare 
on  the  track  in  time  to  avoid  injury,  as  a  reasonably  prudent 
person  would  do  under  all  the  circumstances  of  the  entire  case." 
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No  donbt  this  was  intended  and  understood  to  apply  to  the 
fact  that  tlie  road  was  properly  fenced.  Tliat  fact,  of  itself, 
might  have  the  effect  to  make  a  lesser  degree  of  care  reasona- 
ble than  otherwise  would  be  so.  But  it  was  also  proper, 
though  not  specifically  sugrgestod  by  an  instruction  given,  to 
consider  whether,  in  connection  with  others,  it  might  not  have 
called  for  the  exercise  of  as  much  care  as  if  there  had  been 
no  fence.  If  horses  should  happen,  as  they  might,  contrary 
to  the  reasonable  expectation  in  such  cases,  to  be  on  a  fenced 
highway  only  thirty  feet  in  width,  with  a  rushing  train  and 
glaring  headlight  behind  them  and  a  cattle  guard  in  front, 
the  danger  of  collision  and  injury  to  persons  and  property 
would  be  greater  than  it  would  if  there  were  no  fence.  The 
jury  may  have  well  thought  this  would  have  occurred  to  and 
influenced  the  conduct  of  an  ordinarily  careful  engineer,  and 
considering  the  facilities  for  observation  shown,  in  the  char- 
acter of  the  night  and  of  the  ground,  and  the  fact  that  the 
animals  were  on  the  side  of  the  track  most  exposed  to  his 
view,  concluded  that  his  failure  to  observe  them  sooner  was 
very  culpable  negligence. 

it  is  also  complained  that  the  court  refused  an  instruction 
that  if  the  jury  should  find  from  the  evidence  that  the  engi- 
neer "did  not  see  the  animal  *  «  *  nntil  it  appeared  on 
the  track  in  front  of  his  engine,  and  that  if  he  then  used  all 
reasonable  effort  to  stop  his  train  and  prevent  injury  to  the 
animal,  the  verdict  should  be  for  the  defendant." 

This  was  rightly  refused  because  the  only  evidence  on  the 
point  was  that  of  the  engineer  himself,  that  he  did  see  the 
animal  before  it  appeared  on  the  track,  and  because  the  negli- 
gence charged  preceded  the  reasonable  effort  mentioned,  if  not 
the  actual  sight  of  the  animal. 

An  instruction  was  given  on  behalf  of  plaintiff,  that  if  tlie 
engineer,  by  the  exercise  of  ordinary  care,  skill  and  prudence 
could  have  seen  the  mare  in  time  to  stop  the  train  and  avoid 
the  injury,  and  failed  to  do  so,  it  was  negligence  that  would 
render  the  defendant  liable.  Counsel  insist  that  this  is  not  the 
law;  that  ^'an  engineer  is  not  bound  to  stop  his  train  as  soon 
as  he  sees  animals  on  the  right  of  way,  but  only  when  he  is 
satisfied  that  they  are  in  danger." 
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If  the  instrnction  asserts  or  fairly  implies  what  counsel  as- 
sumes it  dues,  then  as  a  general  proposition  it  was  in  that  respect 
not  strictly  accurate.  Nor  is  the  statement  of  counsel.  The 
law  does  not  make  the  engineer's  actual  satisfaction  as  to  the 
existence  of  danger  the  criterion  or  condition  of  his  duty. 
But  we  think  that  as  applied  to  this  case  tliis  instrnction  could 
not  have  misled  the  jury  or  prejudiced  the  defendant.  The 
engineer  was  satisfied  that  there  was  danger,  and  that  proper 
means  of  averting  it  included  the  stopping  of  the  train;  and  the 
conditions  making  it  proper  were  substantially  the  same  when 
a  stop  in  time  to  avert  it  was  possible,  as  when  the  engineer 
first  saw  the  animals.  We  think  the  instruction  fairly  im- 
plies, as  a  part  of  the  hypothesis,  that  proper  care  required 
the  stopping  of  tlie  ti-ain,  and  that  the  jury  mnst  have  so 
understood  it  Counsel  for  appellant,  with  more  time  for 
deliberation,  used  language  in  the  same  way,  with  the  same 
implication,  as  in  the  statement  quoted,  that  ^^an  engineer  is 
not  bound  to  stop  his  train  as  soon  as  he  sees  animals  on  the 
right  of  way,  but  only  when  he  is  satisfied  that  they  are  in 
danger."  The  danger  to  which  counsel  here  refer,  we  pre- 
sume, is  thedanger  arising  from  a  failure  to  stop;  for  certainly 
an  engineer  is  not  bound  to  stop  in  the  case  stated  if  whistling 
reasonably  appeared  to  be  suflScient  to  avert  it.  So  also  in 
the  instruction  refused,  that  if  the  engineer,  on  seeing  the  ani- 
mals on  the  track  in  front  of  his  engine,  "  used  all  reasonable 
eflfort  to  stop  his  train  and  prevent  injury,"  etc.  An  engineer 
is  not  bound,  even  in  that  case,  to  use  any  effort  to  stop  unless 
that  is  the  means  or  among  the  means  required  by  proper 
care  to  prevent  injury.  In  both  these  instances  we  think  that 
was  fairly  implied  in  these  statements.  We  do  not  use  them 
as  an  argument  ad  honimem^  but  as  illustrating  and  justifying 
the  view  we  take  of  the  instruction  complained  of.  T,  P.  & 
W.  Ry.  Co.  v.  Bray,  57  111.  515. 

It  is  said  the  court  erred  in  admitting  evidence  of  the 
condition  of  the  gate  through  which  the  animals  got  on  the 
right  of  way,  and  of  the  cattle  guard,  and  of  ^'reputation"  or 
report  as  to  horses  by  which  the  mare  was  sired  and  in  foal. 

The  condition  of  the  gate  was  pertinent  to  the  question  of 
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contributory  negligence  on  the  part  of  the  plaintiff.  We  un- 
derstand that  imputation  of  such  negligence  was  afterward 
disclaimed  by  the  defendant,  but  the  evidence  was  proper 
when  offered.  That  relating  to  the  cattle  guard  was  not  rele- 
vant to  any  issue  before  the  jury.  Still,  wo  see  no  reason  to 
suppose  it  could  have  affected  the  finding;  when  objected  to 
counsel  stated  that  the  purpose  was  to  show,  not  that  the 
guard  was  defective  and  thus,  possibly,  to  prejudice  the  de- 
fendant^ but  that  the  mare  might  have  got  out  of  it  if  she 
had  not  been  pressed  by  the  train.  By  the  evidence  and  instruc- 
tions the  case  was  put  to  the  jury  solely  upon  the  failure  to 
see  the  mare  in  time  to  prevent  the  injury. 

Dr.  Scales  selected  the  mare  for  the  plaintiff,  at  the  sale  in 
Kentucky*,  and  advised  him  to  buy  her.  He  claimed  to  be  a 
judge  of  fine  stock  and  acquainted  with  its  value  about  Vir- 
ginia. He  was  a  physician,  killed  the  mare  after  she  was  in- 
jured and  opened  her  to  save  the  colt  if  possible,  and  it  was 
admitted  the  operation  was  properly  and  skillfully  performed. 
He  estimated  her  market  value,  in  foal  as  she  was,  at  twelve 
to  fifteen  hundred  dollars,  and  gave  the  name  of  the  horses 
referred  to  as  the  reputed  sires  of  the  mare  and  of  her  foal, 
and  said  they  were  famous.  This  statement  was  objected  to 
and  is  claimed  to  have  been  improperly  admitted,  on  the 
authority  of  Hamilton  v.  W.,  St  L.  &  P.  Ry.  Co.,  21  Mo. 
App.  152. 

We  hold  that  if  such  reputation  is  not  competent  evidence 
of  the  fact  as  reputed,  still  it  is  of  itself  an  element  of  market 
value,  and  as  such  was  admissible.  Several  other  witnesses, 
claiming  also  to  be  acquainted  with  fine  stock  and  judges  of 
its  value,  estimated  hers  at  $1,000  to  $1,200,  none  less  than 
$1,000.  She  had  shown  a  speed  of  2.34J,  and  was  very  val- 
uable, independently  of  her  reputed  pedigree.  The  colt  could 
not  be  saved.  On  the  whole  case  we  think  the  judgment 
should  be  affirmed. 

Judgment  affirmed. 
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Mary  A.  Duggan 

V. 

> 

The  Village  op  Dalton  City. 

Trespafts — Removal  of  Fence  bj/  Municipality — Res  Adjudicfita — Street 
^-  Vacation, 

la  an  action  of  trespass  against  a  municipality  for  removing^  a  fence  and 
destroying  growing  crops,  the  ground  in  question  being  claimed  by  defend- 
ant to  be  piirt  of  a  public  street  this  court  holds  that  the  trial  court  erred 
in  excluding  certain  evidence  touching  a  previous  action  between  the 
same  parties,  involving  the  precise  question  raised  herein,  and  that  judg- 
ment for  the  defendant  can  not  stand. 

[Opinion  filed  May  24,  1890.] 

Appeal  from  the  County  Court  of  Moultrie  County;  the 
Hon.  n.  M.  MixoK,  Judge,  presiding. 

Messrs.  Scholes  &  Graham,  for  appellant. 
Messrs.  Mills  Bros.,  for  appellee. 

Pleasants,  P.  J.  This  was  an  action  of  trespass  brought 
by  appellant  before  a  justice  of  the  peace  against  the  village, 
for  removing  her  fence  and  spoiling  her  potato  ])atch.  On 
appeal  the  judgment  was  against  her. 

The  evidence  preserved  in  the  record  shows  that  in  1873, 
James  Rooney  platted  as  part  of  the  village  a  parcel  of  the 
N.  W.  i  Sec.  31,  T.  13  N.,  R.  4  E.  of  the  3d  P.  M.,  which  he 
then  owned,  and  with  his  wife  quit-claimed  to  the  public  the 
streets  as  marked  thereon. 

In  March,  1882,  a  petition  was  presented  to  the  village  trust- 
ees to  vacate  all  of  Walnut  street  between  Water  and  Rail- 
road streets,  a  length  of  two  blocks,  which  was  granted. 

In  September,  1884,  Rooney  and  wife  conveyed  to  appel- 
lant the  quarter  section  above  described,  excepting  lots  in 
Dalton  City  conveyed  to  other  parties,  and  the  right  of  way 
of  the  P.  D.  &  E.  R.  R.  Co.     This  right  of  way  crosses  Wal- 
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nut  street  at  an  angle  which  makes  some  of  tlie  blocks  frac- 
tional, small  and  irregular. 

The  land  here  in  question  is  that  part  of  "Walnut  street 
which  is  between  Water  street  and  tliis  right  of  way,  east  and 
west,  and  bet\^een  the  irregular  blocks  24:  and  C,  north  and 
south.  It  is  sixty  feet  in  width,  ninety-two  feet  on  its  nortli- 
side,  and  thirty  on  its  south  side,  the  diflference  being  made  by 
the  right  of  way  which  runs  northwest  and  southeast. 

In  the  spring  of  1SS9  appellant  caused  this  land  to  be 
plowed,  planted  in  potatoes  and  fenced.  The  trustees  caused 
her  to  be  notified  to  remove  the  fence,  and,  upon  her  failure 
to  comply,  ordered  the  street  commissi«Mier,  who  was  also  the 
village  constable,  to  remove  it  and  grade  the  ground  to  con- 
form to  the  rest  of  the  street,  which  he  did,  and  hence  this 
suit. 

If  this  was  an  invasion  of  her  rightful  posscj^sion  the  vil- 
lage was  liable  in  this  action.  Allen  v.  City  of  Decatur,  23 
111.  332;  Wolf  V.  Boettcher,  64  111.  316. 

There  was  evidence  tending  to  show  that  appellant  was 
previously  in  actual  possession.  Appellee  claimed  that  the 
land  was  a  part  of  Walnut  street,  and  that  the  alleged  vaca- 
tion was  void,  the  proceedings  not  being  in  conformity  with 
the  statute. 

Appellant  offered  in  evidence  the  record  of  a  judgment  of 
the  Circuit  Court  of  Moultrie  County,  renderecT  at  its  April 
term,  1885,  on  appeal  from  a  justice,  in  an  action  between 
these  parties,  in  fix v or  of  appellant,  and  to  prove  by  the  com- 
missioner and  constable,  wlio  was  a  witness  on  the  trial  of 
that  suit  in  the  Circuit  Court,  that  it  was  for  an  alleged  tres- 
pass to  another  part  of  Walnut  street  included  in  the  alleged 
vacation;  that  the  validity  of  such  vacation  was  directly  in 
question  in  the  suit  and  was  affirmed  by  the  decision  of  the 
court  therein.  But  the  court,  on  objection  by  appellee,  ex- 
cluded the  evidence  so  offered ;  and  the  propriety  of  that 
ruling  is  the  only  question  now  before  us. 

We  do  not  propose,  in  this  case,  to  add  another  to  the  many 
judicial  discussions  reported,  in  explanation,  illustration,  appli- 
cation and  limitation  of  the  doctrine  of  res  adjudicata.     We 
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understand  that  the  precise  qnestion  that  was  involved  in  this 
case  was  also  involved  in  the  former  case  between  the  same 
parties;  that  it  was  not  incidentally  or  collaterally  there 
involved,  but  directly  and  vitally;  that  the  issue  could  not 
have  been  properly  determined  without  a  decision  of  that 
qnestion;  and  that  it  was  there  specifically  and  distinctly  de- 
cided. What  more  can  be  required  to  bring  it  within  the  rule 
that  would  make  that  decision  binding  and  conclusive  of  the 
same  question  between  the  same  parties  in  all  collateral  pro- 
ceedings, we  can  not  well  imagine.  We  are  of  opinion,  there- 
fore, that  the  ruling  of  the  County  Court  complained  of  was 
erroneous,  and  content  ourselves  with  a  reference  to  the  single 
case  of  the  Attorney-General  v.  C.  &  E.  R.  R  Co.,  112  111. 
620,  and  the  authorities  there  citqd.  For  this  error  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 


George  W.  Fast,  for  use,  etc., 

V. 

Jeremiah  P.  Wolf. 

Garnishment — Money  in  Hands  of  Agent  of  Municipality* 

1.  Counties  are  municipal  corporations. 

2.  Without  a  special  law  or  contract  requiring  it,  municipiil  corpora- 
tions are  not  bound  to  seek  their  creditors. 

3.  MonejTS  appropriated  by  them  for  payment  of  their  obli^tions,  and 
in  the  hands  of  their  agents,  do  not  belong  to  their  creditors  until  paid  over. 

4.  A  municipal  corporation  ctm  not  be  garnished  for  the  debt  of  a 
creditor  thereof. 

[Opinion  filed  May  24,  1890.] 

Appeal  from  the   Circuit  Court  of  Fulton  County;  the 
Hon.  J.  C.  Bagbt,  Judge,  presiding. 

Messrs.  W.  S.  Edwards  and  Gbat  &  Waggoner,  for  appel- 
lant 
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If  Fast  could  have  maintained  an  action  against  Wolf  for 
the  amount  due  him  tlie  day  the  writ  of  garnishment  was 
served,  then  his  creditor,  the  appellant^  could  recover  in  a 
garnishment  proceeding.    Bartell  v.  Bauman,  12  III.  App.  450. 

The  money  was  placed  in  Wolf's  hands  for  specific  purpoecsj 
one  of  which  was  to  pay  the  salary  of  Fast,  and  had  Fast 
brought  suit  against  him  for  the  same,  he  could  not  have  de- 
feated a  recovery  on  the  ground  that  the  county  and  not  Jie 
(Wolf)  was  indebted  to  Fast.  It  would  be  true  that  the 
county  owed  Fast,  but  Wolf  had  received  the  money  for  Fast 
and  would  be  liable  for  its  payment  in  an  action  for  money 
had  and  received  for  the  use  of  Fast. 

An  action  of  assumpsit  for  money  had  and  received  lies 
where  the  defendant  holds  money,  wliich  in  equity  and  good 
conscience  belongs  to  the  plaintiflf.  Belden  v.  Perkins,  78 
III.  449. 

The  action  for  money  liad  and  received  is  an  equitable  ac- 
tion and  lies  wherever  one  party  lias  obtained  money  which, 
in  equity  and  good  conscience,  he  ought  not  to  be  |x*rmitted 
to  retain.  Barnes  v.  Johnson,  84  III.  95;  Laflin  v.  Howe,  112 
111.  253. 

In  the  case  of  Triebel  v.  Colburn,  64  111.  376,  the  court 
held  that  money  in  the  hands  of  the  city  treasurer,  due  a 
policeman,  could  not  be  garnisheed,  and  quoting  from  the  case 
of  Lightner  v.  Steinagel,  33  III.  510,  say:  "Whenever  an  offi- 
cer holds  money  as  an  agent  of  the  law,  he  can  not  be  subject 
to  the  process  of  garnishment;  but  if  anything  arises  to  change 
this  relation  from  an  official  obligation  to  a  personal  liability 
then  he  would  become  amenable  to  this  process." 

An  administrator  to  an  estate  is  liable  to  process  of  garnish- 
ment for  money  in  his  hands  as  such,  after  an  order  of 
distribution  has  been  made  directing  the  manner  of  payment. 
Crownover  v.  Bamburg,  2  111.  App.  162. 

Money  in  the  hands  of  a  special  master  in  chancery  is  liable 
to  ganiishment  after  an  order  of  distribution.  Weaver  v, 
Davis,  47  111.  235. 

In  the  case  at  bar  the  amount  to  be  paid  Fast  has  been 
fixed,  and  money  given  Wolf  to  pay  the  same,  and  the  same 
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reasons  exist  for  garnishraent  of  money  in  his  hands  as  when 
held  bj  an  administrator  or  special  master  in  the  case  cited. 

Mr.  Frederick  M.  Grant,  for  appellee. 

The  rnle  seems  to  be  that  a  person  deriving  his  authority 
from  the  law  to  receive  and  hold  money  or  property  can  not 
be  garnisheed  for  the  same,  because  the  money  or  property 
is  in  the  custody  or  control  of  the  law,  and  while  it  so  con- 
tinues it  does  not  belong  to  the  debtor.  Millison  v.  Fisk, 
43  111.  112;  M.  C.  Ky.  Co.  v.  Chicago  Ky.  Co.,  1  III.  App. 
399. 

In  the  last  mentioned  cases  the  Appellate  Court  of  the 
First  District  go  still  further  in  supporting  the  principle  that 
public  officials  are  exempt  from  garnishment,  and  declare  that 
although  a  railroad  is  a  private  corporation,  yet  so  far  as  it 
performs  the  duties  of  a  common  carrier,  its  duties  are  pub- 
lic, and  there  was  no  reason  why  substantially  the  same  con- 
siderations which  exempt  public  officers  and  agents  in  the 
discharge  of  their  official  duties  from  the  operation  of  the 
statute  of  garnishment,  may  not  also  be  extended  to  the  case 
of  common  carriera,  whenever  its  application  will  manifestly 
and  necessarily  interfere  with  the  proper  discharge  of  their 
public  duties.  The  court  held  that  the  officer  of  the  railroad 
was  not  liable  to  garnishment  because  he  was  an  officer  or 
agent  of  a  common  carrier.  If,  then,  it  is  sound  law  to  hold 
an  officer  of  a  railroad  corporation,  because  it  is  a  common 
carrier,  exempt  from  garnishment,  a  fortiori  is  an  officer  or 
agent  of  a  public  corporation,  an  organized  county,  exempt 
from  garnishment. 

Unless  the  answer  of  the  garnishee  clearly  makes  him 
chargeable,  he  should  be  discharged.  Pierce  v.  Carleton,  12 
111.  358;  C.  &  St.  P.  Ky.  Co.  v.  Hindman,  85  111.  521;  I.  C. 
Ky.  Co.  V.  Cobb  et  al.,  48  111.  402. 

If  there  is  reasonable  doubt,  from  his  answer,  whether  the 
garnishee  is  chargeable,  he  is  entitled  to  judgment  in  his  favor. 
Drake  on  Attachment,  Sec.  659;  Foster  v.  Walker,  2  Ala. 
177;  King  v.  Cathart,  18  Ga.  630. 

Neither  a  municipal  corporation,  nor  its  officers  or  agents, 


30  Appellate  Courts  of  Illinois. 

Vol.  38.]  Fast  v.  Wolf. 

are  liable  to  the  process  of  garnishment.  Merwin  v.  City  of 
Chicago,  45  III.  134;  Chearly  v.  Brewer,  7  Mass.  259. 

Such  a  corporation  and  its  official  positions  are  created  or 
formed  for  the  public  welfare,  and  neither  can  be  properly 
turned  into  an  agency  for  the  collection  of  private  debts;  the 
time  of  its  officers  can  not  be  consumed  in  defending  snits,  in 
order  that  one  private  individual  may  the  better  collect  a 
demand  due  from  another.  Merwin  v.  City  of  Chicago, 
supra. 

There  is  yet  another  ground,  ample  and  sufficient  of  itself 
to  sustain  the  judgment  rendered  below,  even  if  nothing  else 
could  be  urged  in  that  behalf. 

Not  only  is  it  true,  as  a  matter  of  law*  that  neither  a 
municipal  corporation,  nor  its  officers,  nor  its  agents,  are  sub- 
ject to  garnisliment,  but  equally  true  is  it,  that  the  salary  or 
wages  of  an  officer  or  servant  of  a  county  can  not  be  subjected, 
in  the  hands  of  the  county,  to  garnishment,  or  proceedings 
supplementary  to  execution — the  very  thing  attempted  in  this 
proceeding  to  be  done.  Wallace  v.  Lawyer,  54  Ind.  601 ; 
Erie  v.  Knapp,  29  Pa.  Stat  173;  Burnham  v.  City  of  Fond 
du  Lac,  15  Wis.  133;  Divine  v.  Ilarvie,  7  T.  Ben  Monr.  440; 
The  State  of  Maryland  v.  The  B.  &  O.  Ily.  Co.,  12  Gill  &  J. 
399;  Buckley  v.  Eckert,  3  Pa.  Stat.  368;  Hawthorne  v.'City 
of  St  Louis,  11  Mo.  59;  Fortune  v.  Same,  23  Mo.  239;  Mayor 
of  Mobile  v.  Rowland,  26  Ala.  498;  The  President  Union 
Turnpike  Co.  v.  Jenkins,  2  Mass.  37;  Bradley  v.  Town  of 
Richmond,  6  Vt  121;  Stillman  v.  Isham,  11  Conn.  124;  Ward 
v.  The  County  of  Hartford,  12  Conn.  404. 

Pleasants,  P.  J.  This  cause  was  tried  by  the  court  below 
without  a  jury  and  the  garnishee  discliargcd  on  the  facts 
appearing  from  his  answer  and  testimon}^  which  are  con- 
ceded to  be  in  substance  as  follows:  Fast  was  keeper  of  the 
poor  house  and  farm  of  Fulton  county  at  a  salary  of  $700  a 
year,  and  when  the  writ  was  served  there  was  due  him  on  that 
account  about  $140.  Wolf,  the  garnishee,  was  the  county 
poor  agent,  and  as  such  had  in  his  hands  money  appropriated 
by  the  board  of  supervisors  to  pay  the  indebtedness  of  the 
county  existing  and  accruing  on  account  of  the  care  and  sup- 
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port  of  tlic  county  poor,  including  tlie  salary  of  Fast.  Ho 
had  had  no  accounting  or  settlement  with  Fast  in  respect  to 
the  amount  then  due  him,  nor  had  any  specified  amount  been 
set  apart  or  appropriated  for  its  payment,  but  he  had  usually 
paid  him  by  the  month,  $58.83  a  month,  and  knew  about  how 
much  was  so  duo;  which  amount, he  says,  he  would  have  paid 
him  out  of  the  moneys  so  in  his  Iiands  if  he  had  come,  instead 
of  the  officer  with  tlie  writ,  and  asked  him  for  it.  This  money 
was  in  his  hands,  entire  and  undivided,  and  the  amount  due 
Fast  was  the  same  as  any  other  debt  owed  by  the  county. 
He  said:  "I  owe  nothing  to  Fast  personally.  The  money 
came  to  my  hands  in  the  caj)acity  of  agent  of  Fulton  county. 
It  belonged  to  Fulton  county,  and  not  to  Fast  until  paid  to 
him." 

In  relation  to  his  own  appointment,  he  testified :  '^  I  am 
the  agent  of  Fulton  county.  Tlie  board  of  supervisors 
appointed  a  committee  of  three  and  they  selected  one  of  their 
number  to  act  as  agent,  and  I  am  the  one  so  appointed." 

Of  course  the  opinions  of  the  garnishee,  and  what  he 
would  have  done  under  other  circumstances  stated,  are 
immaterial.  The  facts  appear,  however,  with  sufficient  fullness 
and  clearness  to  determine  the  question  of  his  liability  in  this 
proceeding. 

By  Sec.  28  of  Chap.  107  of  the  R.  S.,  the  county  board  is 
authorized  to  acquire  and  maintain  a  poor  house  and  farm,  to 
appoint  a  keeper  and  all  otlier  necessary  agents  and  servants 
for  the  management  and  control  of  them,  to  make  necessary 
appropriations  out  of  the  county  treasury  for  the  purchase  of 
land  and  erection  of  buildings  as  authorized  by  that  act,  and 
to  defray  the  expenses  necessary  in  the  care  and  maintenance 
of  the  same  and  for  the  support  of  the  poor;  and  "  to  appoint 
an  agent  to  have  the  general  supervision  and  charge  of  all 
matters  in  relation  to  the  care  and  support  of  the  poor,  and 
prescribe  his  compensation  and  duties."  The  mode  of  his 
appointment  is  not  indicated.  Any  mode  recognized  by  the 
board  and  the  appointee  is  therefore  sufficient,  and  there  can 
be  no  doubt  that  Wolf  was  the  county  poor  agent  contem- 
plated by  the  statute. 
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Counties  are  municipal  corporations.  Chap.  34,  K.  S.,  Sec- 
tions 22-41;  Marion  County  v.  Lear,  108  111.  343.  Municipal 
corporations  have  a  locality  which  is  fixed  and  limited.  With- 
out a  special  law  or  contract  requiring  it,  they  do  not  seek 
their  creditors,  and  are  not  bound  to  do  so,  as  are  other 
debtors.  They  pay  through  agents  and  at  pljices  appointed 
for  that  purpose,  and  their  creditors  seek  them  at  those 
places. 

The  moneys  appropriated  by  them,  and  in  the  hands  of 
their  agents  for  such  payment,  do  not  belong  to  the  creditors 
until  they  are  paid  to  them.  Until  then  the  corporation  may 
change  the  appropriation  and  apply  them  to  other  uses.  The 
agent  receives  and  holds  them  as  the  moneys  of  the  corpora- 
tion, to  be  applied  according  to  its  directions,  given  or  to  be 
given.  When  he  pays  them  to  its  creditors  he  pays  them 
under  a  primary  duty  to  the  corporation  and  not  to  the 
creditor,  from  which  duty  the  corporation  may  absolve  him 
without  regard  to  the  will  of  the  creditor.  His  case  is,  there- 
fore, very  different  from  that  of  a  sheriff  or  master  in  chancery, 
having  in  hand  a  surplus  after  satisfying  the  execution,  or 
decree  under  which  they  obtained  it.  These  officers  received 
such  surplus,  together  with  the  amount  of  the  judgment  or 
decree  debt,  as  the  money  of  the  debtor.  By  warrant  of  law 
they  retain  the  amount  of  such  debt,  but  no  more.  The  sur- 
plus is  the  debtor's  money,  being  the  price  received  for  his 
property.  Neither  the  court  nor  the  officers  have  any  pre- 
tense of  claim  to  it,  or  of  right  to  retain  it  as  against  him. 
Thus,  as  to  such  surplus  they  are  clearly  within  the  terms  and 
reason  of  the  statute,  and  may  well  be  garnisheed.  So  as  to  an 
executor  or  administrator  after  order  of  distribution  made. 
The  money  they  hold  has  been  adjudged  to  be  the  money  of 
the  attacliment  defendant.  But  that  in  tlie  hands  of  an 
agent  of  a  municipal  corporation  as  such  agent,  is  not  the 
money  of  its  creditor.  The  agent  holds  nothing  belonging  to 
such  creditor,  nor  is  in  any  way  indebted  to  him.  On  prin- 
ciple, then,  he  is  not  liable  to  garnishment  for  a  debt  of  such 
creditor.     Triebel  v.  Colburn,  64  111.  376. 

On  grounds  of  public  policy  also,  such  corporations  arc 
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exempt  from  that  liability,  and  that  exemption  must  extend 
to  their  agents.     Merwin  v.  The  City  of  Chicago,  45  111.  135. 

Judgment  affirmed. 


Chicago  &  Alton  Railroad  Company 

V. 

Theodore  Fisher. 

Railroad — Negligence — Failure  to  Provide  Proper  Accommodations  for 
Excursion — Personal  Injuries — Jury — Competency — Examination  of— 
Evidence — Instructions — Damages — Practice, 

1.  It  it  proper  upon  the  examination  of  a  juror  that  he  should  be  informed 
of  the  rale  of  law  fi^oveminsf  the  application  of  a  question  a^ked,  and  if  the 
»ame  is  asked  to  puzzle  or  trap  him  into  disqualifying  himself  as  a  juror,  it 
should  not  be  allowed. 

2.  When  it  appears  from  the  examination  of  a  juror  that  he  has  neither 
formed  nor  expressed  an  opinion,  and  has  no  prejudice  or  bios  agaim^ 
either  of  the  parties  for  any  cau^e  whatever,  and  can  sit  impartially  and 
decide  the  issue  involved  in  the  case  according  to  the  evidence,  such  a  x>er- 
Boo  IB  a  competent  juror. 

S.  The  jury  may,  in  proper  cases,  consider,  in  the  estimation  of  damages, 
pain,  suffering  and  the  loss^of  limbs. 

4.  Whether,  under  a  given  set  of  circumstances  one  should,  in  the  exer- 
cise of  due  care,  have  done  a  particular  thing,  is  a  question  for  the  jury. 

5.  This  court  holds  that  the  defendant  company  was  guilty  of  negli- 
gence in  not  providing  more  ample  accommodations  for  passengers  going 
upon  a  certain  excursion,  and  was  responsible  for  the  necessity  of  plaintiff's 
riding  upon  the  steps  of  the  car  upon  which  he  was  conveyed . 

6.  In  the  case  presented,  this  court  holds  the  verdict  for  the  plaintiff 
for  916,000  to  be  reasonable,  in  view  of  the  injuries  suffered  by  him 
through  defendant's  negligence. 

[Opinion  filed  May  24, 1890.] 

Appea^l  f rom  the  Circuit  Court  of  Menard  Countv;  the 
Hon.  Q.  W.  Herdman,  Judge,  presiding. 

Messrs.  N.  W.  Branson  and  Brown  &  Kirby,  for  appel- 
lant. 
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Messrs.  Cameuo^  &  IIuques  and  Cuael£3  ^^usbaum,  for 
appclloe. 

Conger,  J.  Tins  case  was  before  ns  at  the  November  terin^ 
1888,  and  an  opinion  was  tiled  February  21,  1889,  reversing  tlio 
judgment,  and  remanding  the^case  for  a  new  trial.  The  caxisc 
was  again  tried  in  the  Circuit  Court  of  Menard  County,  resnll- 
ing  in  a  verdict  and  judgment  in  favor  of  appellee,  for  the  bum 
of  $16,000. 

The  declaration  contained  three  counts,  the  substance  of 
which  is  set  forth  in  the  former  opinion  of  this  court  as  fol- 
lows: The  first  alleged  that  on  the  18th  of  August,  188G,  the 
defendant  ran  an  excursion  train  between  Petersburg  and 
Ashland,  and  plaintiff  became  a  passenger  thereon;  and  on 
the  return  journey  defendant  negligently  permitted  the  train 
to  become  overcrowded,  and  by  reason  thereof  the  plaintiff, 
while  exorcising  due  care,  was,  by  the  pressure  of  the  persons 
on  the  platform  and  steps  of  the  car,  unavoidably  crowded  off 
and  thereby  injured.  The  second  count  substantially  states  the 
same  condition  of  the  car,  and  alleges  that  by  reason  thereof 
plaintiff  was  unable  to  stand  on  the  platform  and  iinavoidah'y 
fell  off  and  was  thrown  against  a  heavy  truck,  etc.  The 
third  avers  the  defendant  had  noticed  an  unusual  number  of 
persons  would  take  the  train,  and  advertised  it  would  carry 
all  persons  at  reduced  rates;  that  plaintiff  became  a  passenger; 
that  defendant  failed  to  provide  adequate  room  for  the  pas- 
sengers and  suffered  the  train  to  bo  overcrowed  and  also  care- 
lessly permitted  a  heavy  truck  to  be  on  the  depot  platform 
at  Petersburg,  directly  in  the  way  of  persons  who  might 
alight  from  the  train,  and  that  by  reason  of  the  overloaded 
condition  of  the  train,  the  plaintiff,  while  exercising  due  care, 
was  thrown  from  the  car  and  was  dragged  against  the  said 
truck,  whereby  he  was  injured. 

The  principal  reasons  for  reversing  the  judgment  when 
the  case  was  here  before,  were,  first,  that  the  court  in  that 
trial  "erred  in  permitting  proof  of  the  general  understanding 
in  the  vicinity  as  to  the  crowd  that  was  expected  at  Ashland, 
and  that  printed  invitations  had  been  issued  by  a  committee 
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to  all  ex-soldiers,  and  that  printed  posters  had  been  seen  in 
pnblic  places  about  the  town  of  Petersburg,"  and  we  said  in 
reference  to  this  proof: 

"  The  object  of  this  evidence  of  course  was  to  bring  knowl- 
edge to  tlie  comjiant  of  the  extent  of  the  crowd  to  be 
expected.  We  think  it  was  too  remote  and  should  have  been 
excluded,  unless  it  was  also  shown  that  the  company  or  its 
agents  knew  of  the  invitations  or  of  the  posters." 

The  occasion  was  a  soldiers'  reunion  at  Ashland,  which  is 
the  second  station  south  of  Petersburg,  held  on  the  18th  of 
August,  1886. 

On  the  present  trial  it  was  shown  by  stipulation  that  James 
Charlton  was  the  general  i:assenger  and  ticket  agent  of  appel- 
lant, and  as  such  caused  the  following  circular  to  be  sent  to 
each  ticket  agent  of  appellant  at  the  various  places  mentioned 
in^said  order,  and  that  excursion  tickets  were  sold  according 
to  its  terms: 

"Ciiicago  &  Alton  Eailroad  Company,  General  Passenger 
and  Ticket  Department,  Circular  1,577. 

Chicago,  August  11,  1886. 

To  ticket  agents  at  Bloomington,  Roodhouse  and  all  stations 
between  these  points  and  Ashland. 

114th  Illinois  infantry  volunteer  reunion,  at  Ashland,  Illi- 
nois, Wednesday,  August  18,  1886.     « 

For  above  sell  excursion  tickets  from  vour  station  to  Ash- 
land  and  return  for  bne  fare  and  one-third  for  round  trip. 

Sell  excursion  tickets  Wednesday,  August  18;  make  going 
coupon  good  on  day  of  sale  only,  and  returning  coupon  good 
up  to  and  including  Thursday,  August  19,  1886. 

Examine  stock  of  excursion  tickets  and  if  you  have  not  a 
suflicient  supply,  send  application  to  this  office. 

Advise  your  superintendent  if  you  are  likely  to  have  a  largo 
number  of  excursionists  from  your  station  so  that  necessary 
cars  may  be  provided. 

Posters  advertising  this  excursion  will  be  sent  you  by  the 
committee.  Have  tliem  put  in  the  most  prominent  positions 
in  and  around  your  depot  and  other  public  places  and  send  at 
least  one  to  each  newspaper  and  post-office  in  the  territory 
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tributary  to  jour  station;  in  free  notices  in  the  press  and  in 
every  other  way  make  this  excursion  widely  known  and  secure 
a  large  travel. 

On  all  occasions  of  excursions,  take  caro  to  give  posters  a 
wide  disti'ibution  in  the  surrounding  country. 

^Signed)  J.  Charlton, 

G.  P.  &  T.  A." 

It  thus  appears  tlie  company  not  only  had  full  knowledge 
of  the  time  and  character  of  the  excursion,  but  was  itself 
actively  engaged — by  preparing  and  sending  posters  to  its 
agents  to  be  by  them  placed  in  the  most  prominent  positions 
in  and  around'the  depots  and  other  public  places,  to  be  sent 
to  all  the  newspapers  and  post-ofBces  in  the  territory  tribu- 
tary to  the  several  stations,  and  by  free  notices  in  the  press, 
and  in  every  way  making  this  excursion  widely  known — 
in  trying  to  secure  a  large  travel. 

Tlie  various  agents  were  also  required  to  advise  their 
superintendent  of  tlie  number  of  excursionists  likely  to  po 
from  their  station,  so  that  necessary  cars  could  be  provided, 
and  presuming  that  these  agents  did  their  duty  and  obeyed 
this  command  of  their  superior  officer  it  would  seem  that  the 
company  had  unusual  facilities  for  estimating  the  number  of 
cars  that  would  probably  be  required  to  accommodate  the 
travel — to  meet  the  extraordinary  travel  which  it  liad  done  its 
utmost  to  bring  about.  It  added  one  extra  coach  to  the  regu- 
lar train,  consisting  of  two  other  passenger  coaches  going 
south  from  Petersburg  to  Ashland  in  the  morning,  and  to 
return  the  passengers  in  the  evening,  the  regular  .train  was 
used,  consisting  of  three  passengers  coaches,  a  dining  car  and 
a  sleeper.  The  crowd  of  people  returning  to  Petersburg  in 
the  afternoon  was  so  great  that  the  platforms  and  aisles  were 
filled  on  some,  if  not  all  the  cars,  except  the  sleeper  and  the 
dining  car. 

"We  do  not  care  to  enter  into  an  examination  of  the  evidence 
upon  this  point,  but  are  satisfied  that  it  shows  the  company 
was  guilty  of  negligence  in  not  providing  more  ample  iicoom- 
modation,  and  was  responsible  for  the  necessity  of  appellee's 
riding  as  he  did,  upon  the  steps  of  the  platform. 
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The  other  ground  upon  which  we  found  it  impossible  to 
sustain  the  judgment  when  the  case  was  here  before,  were 
certain  erroneous  instructions,  which  do  not  appear  in  this 
record. 

The  first  objection  made  by  appellant  which  we  shall  notice, 
is,  that  the  Circuit  Court  erred  in  not  permitting  it  to  ask  of 
certain  jurors  the  following  question:  "If  taken  upon  this 
jury,  and  the  evidence  were  equally  balanced  upon  both  sides, 
}«st  as  much  one  way  as  the  other,  which  way  would  you 
decide  ? " 

These  jurors  were  fully  examined,  and  answered  that  they 
had  no  knowledge  of  the  facts  of  the  case,  were  in  no  way 
prejudiced  against  either  of  the  parties;  that  they  knew  of 
no  reason  why  they  could  not  try  the  case  fairly  and  impar- 
tially; had  no  prejudice  against  railroads  in  general  or  appel- 
lant in  particular;  tliat  if  accepted  as  jurors  they  would  take 
the  law  as  announced  by  the  court,  and  follow  it,  and  would 
not  assert  their  opinion  as  to  the  law  against  the  opinion  of 
the  court  as  laid  down  in  the  instructions;  and  they  could  and 
would  deal  just  as  fairly  with  appellant  as  with  appellee,  and 
that  the  fact  that  appellant  was  a  corporation  would  not  affect 
them  in  the  slightest  degi'ee,  and  the  three  were  then  accepted 
by  appellant. 

Juror  Groisbol!  was  accepted  on  the  first  panel,  juror  Bur- 
fiend  in  the  second,  and  juror  Comningoer  in  the  third,  and 
up  to  the  acceptance  of  the  second  panel,  appellant  had  not 
used  any  peremptory  challenge,  and  used  one  only  upon  the 
third  panel  of  four  jurors,  and  when  the  jury  was  complete, 
appellant  had  two  peremptory  challenges  left. 

The  record  shows  that  when  the  question  above  referred 
to,  I.  tf.,  "If  taken  upon  this  jury  and  the  evidence  were 
equally  balanced  upon  both  sides,  just  as  much  one  way  as 
the  other,  which  way  wouM  you  decide?"  was  asked  of  these 
jurors,  it  was  objected  to  by  counsel  for  plaintifij,  unless  the 
counsel  for  appellant  would  add  the  explanation  that  in  such 
a  case  as  that  the  jurpr  would  be  bound  under  the  law  to  find 
for  appellant,  which  addition  to  the  question  was  refused  by 
counsel  for  appellant,  whereupon  the  court  sustained  the 
objection. 
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We  think  the  holding  of  the  Circuit  Court  was  riglit 

If  parties  will  insist  npon  putting  questions  to  a  juror  requir- 
ing for  their  proper  answer  a  knowledge  of  the  rules  of  law 
about  which  tlie  juror  may  be  entirely  ignorant,  it  would  be 
strange  indeed  if  the  court  dould  not  protect  him  by  insisting 
that  he  shall,  at  the  time,  bo  informed  wliat  the  law  would 
require  of  him  under  such  circumstances. 

If  asked  with  an  honest  purpose  to  know  whether  the 
juror  is  free  from  bias  or  prejudice  so  that  he  may  give 
to  evidence  its  proper  weight,  those  asking  it  would  desire 
that  the  juror  should  know  the  rule  of  law  governing  its 
application;  and  if  asked  as  a  puzzle  or  trap  to  get  one  igno- 
rant of  what  his  duty  would  be  under  such  circumstances  to 
disqualify  himself  as  a  juror,  the  question  should  not  bo 
allowed. 

If  the  question  had  been  asked,  and  answered  contrary  to 
the  rule  of  evidence,  these  jurors  clearly  show  themselves  by 
the  rest  of  their  examination  to  liave  been  fair,  unprejudictsd 
jurors,  and  as  such  were  accepted  by  appellant  at  a  time  when 
its  peremptory  challenges  were  not  exhausted. 

We  think  the  ruling  of  the  Circuit  Court  fairly  within  the 
spirit  and  meaning  of  the  principles  laid  down  in  Richmond  v. 
Roberts,  98  111.  472,  and  Spies  v.  The  People,  122  111.  1. 

These  latter  cases,  as  we  understand,  so  far  modify  the  case 
of  C.  &  A.  R.  R.  Co.  V.  Adler,  56  111.  344,  as  to  hold,  when  it 
appears  from  an  examination  of  the  juror  that  he  has  neither 
formed  nor  expressed  an  opinion,  and  has  no  prejudice  or  bias 
against  either  of  the  parties  for  any  cause  whatever,  and  can 
sit  impartially  and  decide  the  issue  involved  in  the  case  accord- 
ing to  the  evidence,  such  a  person  is  a  competent  juror. 

Tiie  most  difficult  question  is  one  of  fact,  «.  ^.,  was  appellee 
forced  from  the  train  by  reason  of  its  crowded  condition,  or 
did  he  voluntarily  step  from  it.  We  have  examined  all  the 
evidence  bearing  upon  this  question  with  that  care  which  its 
importance  demands.  It  is  very  conflicting,  and  under  such 
circumstances  we  do  not  feel  authorized  to  say  that  the  jury 
were  not  warranted  in  the  conclusion  they  reached. 

One  of  the  recent  expressions  of  the  Supreme  Court  upon 
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this  subject  is  found  inBuchanan  v.  McLennan,  105  111.  59,  \vhere 
it  is  said  :  "The  evidence  is  voluminous,  and  is  conflicting,  and 
portions  seem  irreconcilable.  The  jury  had  before  them  and 
saw  the  witnesses.  They  had  every  and  superior  means  to 
ours  to  weigh,  compare  and  properly  estimate  the  value  of 
the  evidence.  They  could  judge  by  the  intelligence  and 
demeanor,  as  to  the  proper  weight  to  bo  given  to  the  testi- 
mony of  all  the  witnesses.  Of  these  means  we  are  deprived. 
The  judge  who  tried  the  case  was  satistied  with  and  acted 
ii|X)n  the  verdict.  Had  it  not  been  satisfactory  to  him,  the 
plain  requirement  of  duty  would  liave  compelled  him  to  set 
it  aside,  but  failing  to  do  so,  we  must  presume  he  was  satisfied 
with  the  tindin«?.  Nor  does  a  careful  consideration  of  the 
evidence  show  that  the  finding  is  clearly  against  its  weight 
*  *  *  In  this  conflict  it  was  within  the  province  of  the 
jury  to  fully  consider,  weigh  and  reconcile  it,  so  far  as  that 
couid  be  done,  and  when  tliey  were  unable  to  do  so,  then  to 
reject  such  portions  as  they  believed  were  not  entitled  to  cre- 
dence. We  must  presume  that  in  the  discharge  of  their  duty 
they  did  this,  and  under  well  and  long  established  rules  of 
practice  we  are  unable  to  interfere."  See  also,  Vjyner  v, 
Varner,  69  III.  Uo;  C,  B.  tfe  Q.  v.  Lee,  87  111.  454;  Bishop  v. 
Busse,  69  111.  403. 

It  would  serve  no  good  purpose  to  undcrtate  to  analyze 
and  comment  upon  the  testimony  upon  this  question  in  detail, 
for  it  would  be  impossible  to  present  the  relative  force  of 
the  conflicting  portions  unless  it  were  set  out  at  length.  Three 
juries  have  found  in  favor  of  appellee  upon  this  question,  and 
in  the  language  of  tlie  opinion  quoted,  supra,  "We  must 
presume  that  in  the  discharge  of  their  duty  they  did  this, 
and  under  well  and  long  established  rules  of  practice,  we  are 
unable  to  interfere." 

A  lengthy  criticism  is  indulged  in  as  to  nearly  all  the 
instructions.  We  shall  notice  only  a  portion  of  them.  The 
first  three  given  appellee  are  as  follows: 

1.  The  court  instructs  the  jury  for  the  plaintiff.  The 
plaintiff,  as  a  passenger,  was  not  required  by  law  to  exercise 
exti'aordinary  care,  or  manifest  tlie  highest  degree  of  pru- 
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deuce  to  avoid  injury.  AH  the  law  required  of  him  while 
traveling  as  a  passenger  was  that  he  should  exercise  ordinary 
care  and  prudence. 

2.  By  ordinary  care  the  law  means  such  a  degree  of  care, 
under  the  circumstances  and  in  the  situation  in  which  the 
plaintiff  was  placed,  so  far  as  that  may  be  shown  by  the  evi« 
dence,  as  an  ordinary  prudent  man  would  exercise  under  like 
circumstances  and  in  the  same  situation  to  avoid  api^aicnt 
danger. 

3.  If  the  jury  believe  from  the  evidence  that  the  plaint- 
iff, while  in  the  exercise  of  ordinary  care,  was  injured  by  or  in 
consequence  of  the  negligence  of  the  defendant,  as  cliarged 
in  the  declaration,  or  in  either  one  of  the  counts  thereof,  then 
you  should  find  the  defendant  guilty. 

It  is  objected  tliat  "  the  evident  tendency  of  the  first  was 
to  relieve  appellee  of  the  additional  care  placed  upon  all  who 
took  extra  hazardous  positions,  and  relieved  him  before  the 
jury  of  the  dut}*  of  exercising  a  care  proportioned  to  the 
apparent  danger  of  the  situation.''  We  think  the  objection 
uot  just  The  first  instiniction  laid  down  the  duty  of  ordinary 
care  and  prudence  in  a  general  way,  and  is  followed  by  the 
second,  whereby  the  jury  are  told  that  ordinary  care  in  this 
case  means  such  a  degree  of  care,  under  the  circumstances 
and  in  the  situation  in  which  appellee  was  placed,  as  an  ordi- 
nary prudent  person  would  exercise  under  like  circumstances. 
Thus  directing  the  attention  of  the  jury  to  the  particular  cir- 
cumstances of  the  case,  and  leaving  them  to  say  whether 
appellee  did  or  not,  under  all  the  circumstances  and  the 
facts  surrounding  him  at  the  time,  act  with  that  caution  and 
care  that  should  be  expected  of  a  reasonably  careful  man  under 
like  circumstances. 

Neither  does  the  third  assume,  as  contended,  "  that  appel- 
lant was  guilty  of  negligence."  It  is  only  a  strained  construc- 
tion that  would  give  it  such  a  meaning.  To  an  ordinary  mind 
the  phrase,  "  If  the  jury  believe  from  the  evidence,"  qualities 
the  entire  sentence. 

The  sixth,  seventh  and  eighth  are  as  follows: 

6.     The  jury  are  the  sole  judges  of  the  credibility  of  each 
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and  every  witness  in  this  case,  and  of  the  weight  to  be  given 
to  the  evidence  of  the  witnesses,  each  and  all  of  them. 

7.  The  jury  are  not  necessarily  bound  to  believe  anything 
to  be  a  fact  because  a  witness  has  stated  it  to  be  so,  provided 
the  jury  believe  from  the  evidence  that  such  witness  is  mis- 
taken, or  has  sworn  falsely  as  to  such  fact. 

8*  That  the  preponderance  of  evidence  may  not  depend 
entirely  upon  the  number  of  witnesses  testifying  on  either 
side  of  the  case. 

Objection  is  made  to  the  use  of  the  word  "  sole  "  in  the 
sixth  instruction;  and  it  is  said  upon  a  motion  for  a  new  trial 
or  in  an  Appellate  Court  it  is  not  true  that  the  jury  are 
the  sole  judges  of  the  weight  of  the  testimony.  This  is  true, 
but  it  is  equally  true  that  for  all  purposes  of  the  trial  and 
during  its  progress  the  statement  can  not  bo  contradicted, 
while  we  are  inclined  to  think  it  would  be  better  to  omit  the 
word;  its  use  would  not  be  such  error  as  to  vitiate  the  ver- 
dict 

As  to  the  seventh  and  eighth  we  see  no  substantial  objec- 
tiun.  It  is  objected  to  the  tenth  instruction  that  it  contains 
as  one  of  the  elements  of  damage,  the  pain  and  suffering 
endured  by  appellee. 

Counsel  say :  "  It  is  true  that  it  is  a  proper  element  to  be 
considered  in  the  determination  of  the  damages  resulting  from 
the  injury  at  large,  but  it  is  not,  we  think,  the  design  of  tlio 
law  to  allow  a  jury  to  arbitrarily  determine  what  is,  and  allow 
an  independent  compensation  for  pain  and  suffering.  There 
in  no  standard  by  which  it  can  be  measured;  it  has  no  value, 
and  is  not  the  subject  of  ascertainment  in  a  judicial  sense. 
*  *  *  No  one  would  sell  suffering,  and  if  one  could  bo 
found  so  depraved,  there  is  no  way  to  ascertain  its  market 
value."     The  language  of  the  instruction  is  : 

10.  If  yon  find  the  issues  for  the  plaintiff  and  find  the 
defendant  guilty,  then  you  may  assess  the  plaintiff's  damages 
at  such  sum  of  money  as  will  compensate  him  for :  First 
His  necessary  expenses  in  and  about  being  treated  for  and 
cared  of  his  injuries.  Second.  The  damage  sustained  in  his 
business.     Third.     The  pain  and  suffering  endured  by  him- 
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Foiirtli.  For  any  permanent  injuries  sustained  by  liim,  so  far 
as  all  these  thino;s  (if  proven)  may  be  shown  by  the  evidence. 

Strictly  speaking,  there  can  be  no  compensation  for  pain 
and  suffering,  neither  can  the  value  of  a  limb  be  determined 
in  money.  There  is  no  market  value  for  either,  nor  would 
any  one  seek  to  suffer  the  one,  or  the  loss  of  the  other,  for  a 
money  compensation.  But  this  does  not  take  from  the  jury  in 
proper  cases  the  right  to  place  a  value  upon  either  or  both. 
We  see  no  force  in  the  objection. 

Fifteen  instructions  presented  by  appellant  were  given  with- 
out any  modification,  and  they  seem  to  have  presented  the 
law  of  the  case  fairly  to  the  jury  upon  appellant's  theory  of 
the  case. 

Fifteen  additional  instructions  were  also  given  for  appel- 
lant with  modifications  made  by  the  court,  of  which  modifica- 
tions complaint  is  made. 

These  instructions  with  their  various  modifications  are  too 
long  to  be  quoted  at  length,  but  number  twenty-eight,  which 
follows,  will  give  a  fair  idea  of  such  modifications.  The  words 
in  italics  were  inserted  by  the  court. 

'*'  28,  If  the  jury  believe  from  the  evidence  that  the  plaint- 
iff had  an  opportunity  to  take  a  seat  in  the  car  at  Ashland, 
and  that  he  voluntarily  aiid  ne(jli gently  abandoned  his  op- 
portunity to  take  such  a  seat  there,  and  voluntarily  and  negli- 
gently took  a  position  on  the  platform  or  steps  of  the  car,  and 
maintained  such  position  imtil  he  reached  Petersburg,  and  if 
the  jury  further  believe  from  the  evidence  that  the  plaintiff 
before  reaching  Petersburg  could  by  the  exercise  of  ordinary 
care  have  found  sufficient  standing  room  inside  the  car,  and 
that  he  would  there  have  been  safer,  then  the  plaintiff  can 
n('t  recover,  and  the  jury  should  find  for  the  defendant." 
(Given.) 

The  vice  of  this  instruction  as  asked,  is  in  assuming  as  it 
does  that  certain  acts  upon  the  part  of  appellee  would  consti- 
tute negligence,  and  it  is  only  necessary  for  us  to  repeat  what 
was  said  upon  the  same  subject  when  the  case  was  hero 
before : 

"It  is  a  familiar  rule  that  the  jury  should  be  left  free  to 
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determine  questions  of  fact,  and  that  what  is  or  is  not  negli- 
gence is  such  a  question.  Whether  under  a  given  set  of  cir- 
cumstances one  should  in  the  exercise  of  due  care  do  or 
refrain  from  doing  a  particular  thing,  is  for  the  jury." 

The  modification  of  the  court  was  proper,  and  after  a  care- 
ful inspection  of  the  other  instructions,  we  think  it  equally 
true  of  all  of  them,  which  the  court  changed  or  modified. 

It  is  insisted  the  verdict  is  excessive  and  the  judgment 
should  for  that  reason  be  reversed. 

The  evidence  shows  that  appellee  was  seriously  injured ; 
that  he  has  endured  great  suffering  and  pain;  that  the  lower 
portion  of  one  of  his  limbs  is  partially  paralyzed  and  will  prob- 
ably always  remain  so,  and  that  as  a  consequence  he  will  be 
lame  the  rest  of  his  life;  that  he  paid  out  about  $1,000  for 
physicians,  nurses,  extra  help,  etc. 

A  number  of  cases  are  cited  by  appellant,  where  verdicts 
have  been  set  aside  because  regarded  as  excessive. 

If  this  verdict  is  so  large  as  to  create  the  impression  that  it 
is  not  the  result  of  the  fair,  deliberate  judgment  of  the  jury, 
then  it  would  be  our  duty  to  set  it  aside. 

The  rule  as  laid  down  by  the  Supreme  Court  is  thus  ex- 
pressed by  Mr.  Justice  Breese  in  the  Simmons  case,  38  111.  244: 
**  Of  the  amount  (of  damages)  under  the  facts,  the  jury  were 
the  sole  judges,  and  when  no  other  evidence  of  prejudice  or 
passion  appears  in  the  finding,  courts  Foldom  set  aside  a  ver- 
dict for  excessive  damages  in  an  action  like  this."  And  in  the 
McKean  case,  40  111.  235,  the  same  learned  judge,  after  refer- 
ring to  the  holding  of  the  court  in  a  number  of  cases,  says: 
'•  The  result  of  the  rulings  of  this  court  on  this  question  may 
be  summedjup  as  follows :  That  a  verdict,  in  a  case  of  tort,  will 
not  be  disturbed  unless  it  seems  probable,  from  the  amount  of 
the  damages  assessed,  that  the  jury  acted  under  the  infiuencc 
of  prejudice  and  passion." 

InlSutherland  on  Damages,  Vol.  1,  p.  810,  it  is  said :  "  When 
there  is  not  a  legal  measure  of  damages,  and  when  the  dam- 
ages are  unliquidated,  and  the  suit  is  referred  to  the  discre- 
tion of  tiie  jury,  the  court  will  not,  ordinarily,  interfere  with 
the  verdict.     It  is   the  peculiar  province  of  the  jury  in  such 


44  Appellate  Courts  of  Illinois. 

Vol.  c^.]                      C.  &  A.  R.  R.  Co.  v.  Fisher. 
1 

eases,  under  appropriate  instructions  from  the  court,  to  decide 

such  cases,  and  the  law   does  not  recognize  in  the  court  the 

power  to  substitute  its  own  judgment  for  that  of  its  jury." 

Chief  Justice  Kent,  in  delivering  tlie  opinion  of  the  court 
in  the  case  of  Coleman  v.  Southwick,  9  Johns.  45,  says :  "  The 
question  of  damages  was  within  the  proper  and  peculiar  prov- 
ince of  the  jury.  It  rested  in  their  sound  discretion,  under 
all  the  circumstances  of  the  case,  and,  unless  the  damages  are 
so  outrageous  as  to  strike  every  one  with  the  enormity  and 
injustice  of  them,  and  so  as  to  induce  the  court  to  believe  that 
the  jury  must  have  acted  from  prejudice,  partLility  or  corrup- 
tion, we  can  not,  consistently  with  the  precedents,  interfere 
with  the  verdict. 

"  It  is  not  enough  to  say  that  in  the  opinion  of  the  court 
the  damages  are  too  high  and  that  we  would  have  given  niucii 
less.  It  is  the  judgment  of  the  jury  and  not  the  judgment  of 
tlie  court  which  is  to  assess  the  damages  in  actions  for  per- 
sonal torts  and  injuries.  *  *  *  The  measure  of  damages 
in  actions  of  tort  is  vague  and  uncertain,  depending  upon  a  vast 
variety  of  causes,  facts  and  circumstances  in  the  state,  grade, 
quality,  trade  or  profession  of  the  party  injured  as  well  as  of  the 
party  who  did  the  injury.  *  *  *  In  short,  the  damages 
must  be  flagrantly  outrageous  and  extravagant,  or  the  court 
can  not  undertake  to  draw  the  line,  for  they  have  no  standard 
by  which  to  ascertain  the  excess." 

In  the  case  at  bar  there  seems  to  have  been  no  evidence  of 
passion  or  prejudice  on  the  part  of  the  jury,  unless  it  be  found 
in  the  largo  amount  they  have  allowed  as  damages. 

Is  this  amount  so  large  as  to  strike  every  one  with  tlio 
enormity  and  injustice  of  it?  If  the  jury  from  a  fair  and  dis- 
passionate view  of  the  whole  case,  under  proper  instructions 
as  to  the  law,  have  honestly  reached  the  conclusion  that  tlii3 
damages  allowed  will  no  more  than  compensate  appellee  for 
the  money  expended,  the  pain  endured  and  the  necessity 
upon  his  part  of  passing  the  rest  of  his  life  as  a  cripple,  we 
can  not  say  that  their  estimate  is  so  outrageous  as  to  strike 
every  one  with  the  enormity  and  injustice  of  such  conclusion. 

The  value  of  the  use  of  one's  limbs  uninjured  and  unim- 
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paired,  as  said  by  counsel  for  appellant  in  reference  to  suffer- 
ing, has  no  market,  or  ascertainable,  value.  No  two  men 
would  perhaps  place  the  same  estimate  upon  it.  And  if  we 
were  to  interfere  upon  this  ground,  it  would  be  substituting 
our  opinion  for  that  of  the  jury  upon  a  question  wliich  we 
have  no  superior  means  of  determining,  and  one  which  the 
law  has  expressly  created  the  jury  to  decide.  We  are  not 
prepared  to  take  the  responsibility  of  saying  that  the  damages 
are  exorbitant,  or  outrageous.  There  are  some  other  ques- 
tions of  minor  importance  referred  to  in  the  briefs  of  counsel 
which  we  have  not  referred  to,  but  we  have  carefully  exam- 
ined the  entire  record,  and  every  point  urged  as  a  ground 
relied  upon  for  reversal,  and  being  fully  impressed  with  the 
importance,  to  the  parties  hereto,  of  correctly  deciding  the 
questions  of  fact  involved,  we  can  see  no  good  and  substantial 
reason  for  interfering  with  the  verdict  of  the  jury. 

The  judgment  of  the  Circuit  Court  will   therefore   bo 
affirmed.  , 

Judgment  warmed. 


Ohio,  Indiana  &  Western  Eailway  Company 

V. 

George  Kleinsmith. 

BaUroads — Negligence — Injury  to  Stoek^Failure  fo  Signal — Evidence 
— Instructions — Contributory  Neg ligence, 

1,  An  instmction  declaring^  that  under  certain  circumstances  therein 
elated  the  &ilure  to  stop  a  train  *'  would  be  negligence  on  the  part  of  the 
defendant,"  is  not  erroneous  upon  the  ground  of  invasion  of  the  province 
of  the  jury. 

2.  The  rule  that  an  instraction  purporting  to  state  a  case  in  which  the 
defendant  is  thereby  declared  to  be  liable,  or  the  plaintiff  entitled  to 
recover,  and  which  yet  ignores  any  ground  of  defense  supported  by  the  evi- 
dence,  is  faulty,  does  not  apply  to  instructions  which  are  limited  to  definition. 

8.  In  an  action  brought  to  recover  from  a  railroad  company  for  the 
death  of  a  cow,  alleged  to  have  been  Ciiused  through  its  negligence,  thLi 
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court  declines,  in  view  of  the  evidence,  to  interfere  with  the  judgment  fox 
the  plaintiff. 

[Opinion  filed  May  24,  1890.] 

Appeal  from  the  Circuit  Court  of  Vermilion  County;  the 
Hon.  E.  P.  Vail,  Judge,  presiding. 

Mr.  J.  B.  Mann,  for  appellant. 

Mr.  F.  BooKw alter,  for  appellee. 

Pleasants,  P.  J.  Appellee's  cow  was  struck  and  killed  by 
a  freight  train  on  appellant's  road,  about  seventy-five  yards 
west  of  the  station  at  Fithian,  in  Vermilion  Connty.  The 
train,  composed  of  fifteen  or  twenty  cars,  was  running  east  at 
a  rate  of  about  fifteen  miles  an  hour.  It  did  not  stop  at  the 
station,  nor  slacken  its  speed  until  just  before  the  collision, 
when  the  engine  was  reversed,  not  to  stop  the  train,  but  to  let 
steam  out  of  the  cocks  and  so  scare  the  cow  off  the  track.  At 
the  point  where  she  was  struck  she  would  have  been  visible 
from  the  approaching  engine  at  the  distance  of.a  mile.  A  dis* 
interested  witness  said  ho  saw  her  standing  there,  on  the 
track,  from  the  time  when  the  train  was  half  a  mile  off  until 
she  was  struck  by  it.  The  engineer  and  fireman  said  she  was 
not  on  the  track  until  just  before  she  was  struck,  when  she 
came  on  it  suddenly  from  behind  some  cars  standing  on  a  side 
track.  Three  witnesses  said  they  heard  no  bell  on  the  train, 
nor  any  whistle  except  for  the  station,  then  half  a  mile  away. 

The  engineer  and  fireman  said  the  latter  was  ringing  the 
bell  when  the  cow  was  struck,  and  had  been  for  one  hundred 
and  fifty  yards.  Appellee  lived  about  one  hundred  yards 
from  the  railroad  track,  and  said  "he  had  turned  the  cow  ont 
that  morning  on  the  common,  and  let  her  run  at  large  with  the 
balance  of  them  that  run  at  large  in  Fithian."  She  was  worth 
$50. 

Except  as  to  how  long  she  was  on  the  track  before  she  was 
struck,  and  whether  the  bell  was  rung,  there  was  no  dispute 
about  the  facts,  and  upon  those  questions  the  evidence  was 
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siibtstantially  as  stated.  The  trial  below,  which  was  on  appeal 
from  a  justice,  resulted  in  a  verdict  and  judgment  for  appel- 
lee, for  $50  damages. 

The  negligence  charged  against  appellant  was  in  not  stop- 
ping the  train,  nor  using  any  means  to  scare  the  cow  off  the 
track  in  time  to  avoid  the  injury;  and  it  seems  clear  that  npon 
the  state  of  facts  and  evidence  above  set  forth  the  finding  of 
the  jnr3%  sustained  by  the  Circuit  Court,  should  not  be  dis- 
turbed by  this  court  unless  material  error  of  law  is  found  to 
have  intervened. 

Complaint  is  made  of  an  instruction  given  for  the  plaintiff 
which  is  identical  with  one  that  was  a|)proved  in  T.  P.  &  W. 
R  E.  Co.  V.  Bray,  57  111.  515.  It  declared  that  the  failure 
to  stop  the  train  under  the  circumstances  therein  stated 
"  would  be  negligence  on  the  part  of  the  defendant,"  which 
was  claimed  to  be  an  invasion  of  the  province  of  the  jury. 
The  Supremo  Court  considered  that  objection  and  held  it 
invalid;  and  as  we  are  not  aware  that  that  case  has  been  over, 
ruled,  we  do  not  feel  called  upon  to  defend  the  instruction 
against  tlie  same  objection  made  here,  though  we  may  refer 
to  some  further  suggestion  of  this  court  in  reference  to  it  in 
O.  &  M.  Ry.  Co.  V.  Stribling,  at  this  term. 

Another  objection,  not  made  in  that  case,  but  here  urged 
against  it,  is  that  it  did  not  also  state  the  doctrine  of  contrib- 
utory negligence  on  the  part  of  the  plaintiff  and  its  applica- 
tion to  the  evidence  as  a  ground  of  defense;  in  support  of 
which,  the  cases  in  62  111.  326,  and  91  111.  414,  are  cited.  It 
will  be  observed,  however,  that  the  instruction  states  a  hypo- 
thetical case  of  negligence,  but  not  of  liability,  on  the  part  of 
the  defendant.  The  failure  to  stop,  under  the  circumstances, 
would  be  negligence  on  the  part  of  the  defendant,  whether 
the  plaintiff  was  or  was  not  guilty  of  contributory  negligence. 
His  guilt  or  innocence  would  affect  his  right  to  recover — the 
liability  of  the  defendant  for  its  negligence — but  not  the 
definition  of  it  We  understand  it  to  be  a  rule  that  any  instruc- 
tion purporting  to  state  a  case  in  which  the  defendant  is  thereby 
declai-ed  to  be  liable,  or  the  plaintiff  entitled  to  recover,  and 
which  yet  ignores  any  ground  of  defense  supported  by  evidence, 
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is  faulty;  but  that  it  does  not  apply  to  instructions  which  arc 
limited  to  definition.  The  one  here  in  question  was  the  only 
one  asked  or  given  for  the  plaintiff,  but  one  in  relation  to 
contributory  negligence  was  given  as  asked  by  the  defendant, 
and  thus  there  was  no  conflict  or  variance  on  that  subject, 
between  them. 

Defendant  also  asked  an  instruction  that  if  the  evidence  in 
the  case  is  evenly  balanced,  the  jury  should  find  for  the 
defendant  "  which  the  court  modified  by  inserting  after  the 
word  '  balanced '  the  words '  upon  the  question  of  negligence." 
It  is  said  tliis  modification  confines  the  weighing  to  the  evi- 
dence upon  the  question  of  defendant's  negligence.  We 
think  not;  in  view  of  the  directness  with  which  the  attention 
of  the  jury  was  called,  in  another  of  the  very  few  instructions 
given,  to  that  of  the  plaintiff. 

Nor  do  we  share  in  the  apprehension  that  tins  judgment, 
which  is  against  the  O.  I.  &  W.  Hailroad  Company,  may  not 
afford  protection  against  another  suit  for  the  same  cause 
against  the  O.  I,  &  W.  Railway  Company,  which  is  the  name 
of  the  defendant — the  summons  appearing  to  be  against  it  by 
its  proper  name. 

,  Judgment  affirmed^ 


County  of  Schuyler 

V. 

Mark  Bogue. 


Municipal  Corporations — County  Clerk — Receipts  of— Balance  Due — 
Recovery  by  County — Clerk  litre — Set-Off . 

1.  In  an  action  broajjht  by  a  county  to  recover  from  its  clerk  money 
claimed  to  have  been  received  by  him  to  ibs  use,  the  same  having  been  spent 
by  him  in  the  employment  of  clerks  in  and  about  the  business  of  his  office, 
this  court  holds  that  such  expenditure  was  warranted  by  the  statutOi  and 
that  the  jud^rment  allowing  the  same  as  a  set-off  to  the  claim  in  the  ca»e 
presented  can  not  be  complained  of. 

2.  While  the  clerk  should  have  reported  the  receipt  of  the  amount  in 
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question  and  his  expenditure  for  clerk  hire,  and  asked  their  allowance,  the 
failure  to  do  so  did  not  work  a  forfeiture  of  his  rifl^ht  to  be  reimbursed. 

[Opinion  filed  May  24,  1890.] 

Appeal  from  the  Circnit  Court  of  Schuyler  Connty ;  the 
Hon.  J.  C.  Baoby,  Judge,  presiding. 

Messrs.  Prentiss  &  Bailey  and  D.  H.  Glass,  for  appellant. 

Messrs.  W.  L.  Vandeventkr  and  S.  B.  Montgomery,  for 
appellee. 

Pleasants,  P.  J.  The  question  here  is  upon  the  right  of 
the  county  clerk  to  an  allowance  for  money  paid  by  him 
for  clerk  hire,  under  the  circumstances  shown.  There  were 
no  formal  pleadings,  and  the  case  was  submitted  npon  an 
agreement  as  to  most  of  the  facts  and  unquestioned  testimony 
as  to  the  rest. 

Appellee  held  that  office  in  Schuyler  County  from  Decem- 
ber, 1877,  to  December,  1887,  upon  a  salary,  first,  of  $1,200, 
and  then  of  $1,600  per  annum,  payable  out  of  fees  collected. 
During  this  period  he  reported  to  the  county  board  and  paid 
into  the  county  treasury,  as  receipts  in  excess  of  his  salary  and 
the  office  expenses  stated,  the  sum  of  $8,519.70,  but  did  not 
l>ay  over  or  report  an  amount  of  $2,8G5.0fi,  which  he  admits 
he  also  received,  and  the  county  now  claims,  but  which  he 
seeks  to  offset  by  payments  for  necessary  clerk  hire  also  not 
reported.  It  was  proved  and  is  not  denied  that  he  actually 
paid  at  least  thatamount  on  that  account,  and  that  t!ie  ex])endi- 
ture  was  necessary.     Should  he  be  allowed  for  it? 

The  constitution  requires  that  "the  county  board  *  * 
*  shall  fix  the  compensation  of  all  county  oflicers,  with  the 
amount  of  their  necessary  clerk  hire,  stationery,  fuel  and 
otlicr  expenses,"  and  then  immediately  declares  that  "in  all 
cases  where  fees  are  provided  for,  said  compensation  shall  be 
paid  only  out  of,  and  shall  in  no  instance  exceed,  the  fee^ 
actually  collected,"  implying  a  distinct  liability  of  the  county 
for  the  "expenses"  mentioned,  whether  the  fees  actually  col- 
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lected  are  or  are  not  sufficient  to  meet  them.  Art.  10,  Sec. 
10.  Tlie  statute  also  implies  it,  by  the  requirement  that  he 
shall  "  keep  an  aceonnt  of  all  expenditures  made  by  him  on 
account  of  clerk  hire" — which  it  would  hardly  do  if  it  were 
an  expense  of  his  own  and  not  of  the  county.  Chap.  61,  Sec. 
53,  K.  S.  So  also  do  the  courts.  Dap:gett  v.  Ford  County, 
99  111.  334 ;  Briscoe  v.  Clark  County,  95  111.  309. 

But  the  county  board  of  Schuyler  never  did  fix  the  amount 
of  appellee's  necessary  clerk  hire.  Their  orders  iixed  the 
"compensation  "  for  his  own  services  only,  by  the  terms  *^  for 
salary,"  without  an  intimation  that  it  was  intended  to  include 
any  "expenses"  of  the  ofKce;  and  that  was  lirst  fixed  at  its 
meeting  in  September,  before  he  was  elected,  and  when  he 
had  no  interest  or  occasion  to  see  that  they  fixed  the  amouut 
of  expenses  also. 

It  is  true  he  ought  to  have  reported  the  receipt  of  the 
amount  here  in  question  and  his  expenditures  for  clerk  hire, 
and  asked  their  allowance,  but  neither  the  statute  nor  equity 
makes  that  omission  of  duty  work  a  forfeiture  of  his  right  to 
be  reimbursed.  The  proceeding  of  the  county  here  is  in  the 
nature  of  an  action  for  money  had  and  received  by  appellee 
to  its  use,  in  which  it  should  recover  only  what  it  is  shown 
to  be  equitably  entitled  to.  That  he  actually  paid  the  amount 
so  claimed  for  th6  county,  and  that  the  services  for  which  he 
paid  it  were  necessary,  and  the  amount  paid  for  them  was  not 
unreasonable,  are  undisjmted  facts.  There  is  no  ground  for  a 
presumption  that  for  the  annual  salary  of  $1,200  he  accepted 
this  office  with  the  burden  of  its  necessary  expenses^  nor  do 
we  see  any  actual  injury  to  the  county  by  his  failure  to  report 
this  item  to  them  and  his  receipt  of  the  money  he  paid  on 
account  of  it.  How  could  there  be  if  the  expenditure  was 
unavoidable  and  the  amount  reasonable  ? 

The  Circuit  Court  allowed  the  set-off  and  we  think  it  was 
right 

•    Judgment  affirmed. 
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County  of  Schuyler 

V. 

Charles  H,  Wells. 

Bfuniclpnl  Corporations — County  Clerk  Hire — Recoveiy  of  from  County, 

Thisi  court  declines  to  interfere  with  the  jud$rment  for  the  plaintiff,  in  an 
action  brought  to  recover  from  a  county  an  amount  expended  by  him  in 
clerk  hire  while  actlpg  as  county  clerk. 

[Opinion  filed  May  24, 1890.] 

Appeal  from  the  Circuit  Coort  of  Schuyler  County;  the 
Hon.  J.  C.  Bagby,  Judge,  presiding* 

Messrs.  Prentiss  &  Bailbt  and  D.  H.  Glass,  for  ap- 
pellant. 

Messrs.  W.  L.  Vandkventkb  and  S.  B.  Montoomeey,  for 
appellee. 

Pleasants,  P.  J.  Appellee  was  clerk  of  the  Circuit  Court 
for  Schuyler  County,  and  presented  the  claim  in  this  case, 
amounting  to  $654.45,  heing  for  money  paid  by  him  as  such 
clerk  for  necessary  clerk  hire.  The  county  board  rejected 
it  and  he  appealed  to  the  Circuit  Court  ^ 

The  only  notable  difference  between  this  case  and  that  of 
the  County  of  Schuyler  v.  Bogue,  heard  at  this  term,  is  that 
appellee  here  did  report  and  pay  over  the  whole  amount  of 
fees  collected  and  the  expenditure  for  clerk  hire,  and  is  now 
seeking  repayment  of  the  amount  of  this  expenditure.  By 
that  difference  it  is  stronger  than  the  case  of  Bogue. 

The  Circuit  Court  gave  him  judgment  for  his  claim  and  it 
18  afiirmed. 

Judgment  affirmed. 
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John  Jimison 

V. 

The  County  of  Adams. 

Schools — County  Superintendent — Compensation  of— Powers  of  County 
Boards. 

Section  20  of  tbe  school  law  a^  amended  (the  nmendment  in  quAstion 
having  taken  effect  July  1,  1885)  did  not  po  amend  section  27  of  the  net 
relating  to  fees  and  salaries  as  to  firive  the  county  superintendents  then  in 
office,  compensation  at  the  rate  of  $4  per  day  for  the  time  actually  spent, 
subsequent  to  July  1,  1885,  regardless  of  the  number  of  days  designated  by 
the  county  board  for  such  services. 

[Opinion  filed  Febrnary  21,  1889.] 

Appeal  from  the  Circuit  Conrtof  Adams  County ;  the  Hon. 
"William  Marsh,  Judge,  presiding. 

Messrs.  Carter  &  Govert  and  John  II.  Williams,  for 
appellant. 

Mr.  Almeron  Wheat,  for  appellee. 

Wall,  P.  J.  The  first  question  arising  is  whctlicr  the 
county  superintendent  of  schools  is  a  county  oflicer  (within 
the  meaning  of  Sec.  10,  Art.  10,  of  the  Constitution)  whose 
compensation  is  to  be  fixed  by  the  county  board.  That  sec- 
tion is  in  a  division  of  the  article  headed  "  county  oflicers  and 
their  compensation." 

Sec.  8,  the  first  in  the  division,  declares  that  "  in  eacli  county 
there  shall  be  elected  the  following  county  officers,"  naming 
the  judge,  sheriff,  county  clerk  and  circuit  clerk. 

Sec.  5  of  Art.  8,  provides  that  "  there  may  be  a  county  super- 
intendent of  schools  in  each  county."  Here,  then,  it  seems 
that  the  officers  named  in  Sec.  8  of  Art.  10  as  county  officers, 
were  absolutely  provided  for.  Those  officers  wei'e  created  by 
the  Constitution.  The  office  of  county  superintendent  was 
not  so  created^  and  it  was  left  to  the  Legislature  to  create  it 
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or  not,  and  by  Sec.  5  of  Art.  8,  it  was  also  provided  in  express 
terms  that  "  the  qualifications,  powers,  duties,  compensation, 
time  and  manner  of  election  and  term  of  office "  should  be 
prescribed  by  law. 

Sec.  10  of  Art  10,  in  speaking  of  "all  county  officers" 
manifestly  refers  to  those  named  in  Sec.  8,  preceding,  and 
manifestly  does  not  include  the  county  superintendent  of 
schools,  an  office  that  might  or  might  not  be  created,  but,  if 
created,  its  compensation  was  to  be  prescribed  by  law.  To 
ascertain  what  is  the  compensation  of  the  county  superintend- 
ent, we  must  look,  then,  to  the  statutes  enacted  since  the 
adoption  of  the  Constitution. 

In  the  revision  of  1875,  Chap.  122,  Sec.  11,  the  office  is 
provided  for.  Under  former  legislation  (1865)  there  had 
been  an  officer  of  similar  functions  called  county  school  super- 
intendent, who  succeeded  a  similar  officer  called  county  com- 
missioner of  schools. 

The  act  in  relation  to  feesoand  salaries.  Chap.  58,  K.  S.  . 
1874,  provided,  in  Sec.  27,  for  the  compensation  of  this  officer, 
giving  him  certain  commissions  on  sales  of  school  lands,  sales 
of  land  upon  mortgage,  sales  of  real  estate  for  debt,  and  upon 
money  distributed,  paid  or  loaned  out  by  him  for  the  support 
of  schools,  and  for  all  other  duties  to  be  performed  by  him, 
"  for  such  number  of  days  as  may  be  designated  by  the  county 
board  in  counties  of  the  first  and  second  class  the  sum  of  four 
dollars  per  day." 

The  countv  board  was  thus  authorized  to  fix  the  number  of 
days  for  which  the  per  diem  might  be  paid,  but  this  was  by 
virtue  of  the  statute  and  not  by  the  Constitution. 

The  county  board  of  Adams  county  passed  an  order  in 
September,  1882,  fixing  the  salary  of  the  county  superintend- 
ent of  schools  at  $800  per  annum. 

This  order  can  be  considered  valid  only  by  regarding  it  as, 
in  substance,  a  designation  of  two  hundred  days  per  annum, 
for  each  of  which  $4  should  be  paid  under  section  27  above 
referred  to. 

In  1885,  the  Legislature  passed  an  act  to  amend  Sees.  13, 
20  and  71  of  the  school  law.     By  this  act,  which  will  be  found 
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in  Session  Laws  of  1885,  p.  240,  the  three  sections  were  re- 
written and  were  to  read  as  therein  set  out.  The  change  in 
Sec.  13  need  not  be  noted.  Sec  20,  as  llins  amended,  pro- 
vided, in  the  first  sentence,  that  the  county  superintendent 
should  visit  each  school  in  the  county  at  least  once  a  year,  and 
in  the  performance  of  this  duty  he  should  spend  at  least  half 
of  the  time  given  to  his  office  and  more,  if  practicable,  in  vis- 
iting ungraded  schools.  In  the  second  sentence  it  reads  thus: 
'^  In  counties  having  not  more  than  one  hundred  schools,  the 
county  board  may  limit  the  time  of  the  county  superintend- 
dent,"  and  then  fixes  a  schedule  of  limitations  for  such  coun- 
ties. The  residue  of  this  section  is  devoted  to  a  careful 
detail  of  the  various  duties  of  the  office.  Sec.  71,  as  thus 
amended,  reads  as  follows : 

"  County  superintendents  elected  hereafter  sliall  receive  in 
full  for  all  services  rendered  by  them,  commissions,  as  follows 
(the  same  as  provided  in  Sec.  27  of  the  act  relating  to  fees 
and  salaries).  For  all  other  duties  required  by  law  to  be  per- 
sformed  by  them,  four  dollars  per  day  for  such  number  of  day 
as  shall  be  spent  in  actual  performance  of  their  duties,  not 
exceeding  the  number  of  days  fixed  by  the  county  boards  in 
counties  in  which  the  boards  are  given  power  to  fix  the  num- 
ber of  days  by  Sec.  20  of  this  act,  and  one  dollar  a  day  for 
expenses  for  the  number  of  days  actually  spent  in  school  vis- 
itation." 

The  section  then  proceeds  to  provide  for  the  pay  of  assist- 
ant superintendents,  to  be  fixed  by  the  county  boards,  and  then 
it  provides  that  the  superintendents  shall  make  out  their 
itemized  bills  under  oath,  accompanied  by  reports,  etc.,  which 
bills  having  been  audited  by  the  county  board  shall  be  certi- 
fied to  the  auditor  of  public  accounts,  who  shall  issue  to  the 
superintendents  his  warrant  on  the  State  treasury  for  the 
amount,  which  amount  shall  be  deducted  from  the  county's 
portion  of  the  State  school  fund.  Under  the  former  law  the 
compensation  was  paid  directly  from  the  county  treasury. 

The  question  now  presented  is  whether  said  Sec.  20,  as  it 
now  reads,  has  so  amended  Sec.  27  of  the  act  relating  to  fees 
and  salaries  as  to  give  the  county  superintendents  then  in 
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offico,  $1  por  day  for  the  time  really  employed  after  the 
first  day  of  July,  1885,  when  the  amendatory  act  took  eflfect 
regardless  of  the  number  of  days  designated  by  the  county 
board. 

It  is  the  contention  of  appellant,  that  it  must  bo  so  con-' 
stmed;  while  appellee  insists  that  said  Sec.  20  is  to  be  read  in 
connection  with  Sec.  71,  wliich  expressly  refers  to  superin- 
tendents thereafter  elected. 

These  amendatory  sections  are  substituted  as  of  date  July 
1,  188.5,  for  the  sections  of  same  number  in  the  law  as  it  was 
before,  and  one  peculiar  effect  is  that  the  provision  of  Sec  71  of 
the  law  previous  to  July  1, 1SS5, which  made  the  compensation 
of  the  superintendent  payable  out  of  the  county  treasury,  is 
stricken  out  and  nothing  substituted  for  it  as  to  superintend- 
ents then  in  office,  and  it  is  only  by  implication  of  law,  if  at 
all,  that  it  could  be  determined  from  what  fund  should  be 
paid  the  compensation  for  the  remainder  of  the  term  of 
superintendents  then  in  office.  This  does  not,  however,  throw 
any  light  upon  the  question  under  consideration.  Turnins^ 
again  to  Sec.  27  of  the  fees  and  salaries  act  it  will  be  noted 
the  language  is  "  for  all  other  duties  to  be  performed  by 
them  for  such  number  of  days  as  may  be  designated  by 
the  county  board  *  *  *  the  sura  of  four  dollars  per 
day."  The  number  of  days  to  be  designated  by  the  board 
was  the  standard  and  the  only  standard.  Now  if  Sec.  20 
of  the  act  took  immediate  effect,  and  operated  upon  Sec. 
27  of  the  fees  and  salaries  act  with  reference  to  superin- 
tendents then  in  office,  so  as  to  deprive  the  county  board 
of  the  power  to  limit  the  time  in  a  county  having  more 
than  one  hundred  schools  (and  Adams  was  such  a^county),  the 
result  would  be  to  strike  out  of  Sec.  27  the  words  "  for  such 
number  of  days  as  may  be  designated  by  the  county  board,  " 
and  the  clause  would  then  read,  '^  for  all  other  duties  to  bo 
performed  by  them  the  sum  of  four  dollars  per  day."  There 
would  tlicn  be  no  limitation  of  days  fixed  by  law,  and  while 
the  courts  might  be  inclined  to  construe  this  to  mean  days 
actually  employed,  yet  there  would  be  no  mode  provided  for 
ascertaining  the  number. 
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The  construction  contended  for  by  appellant  would  lead 
to  an  unfortunate  condition  of  things,  and  one  evidently  not 
contemplated  by  the  law  maker. 

It  is  a  familiar  doctrine  that  a  repeal  of  a  statute  by  impli- 
cation is  not  favored,  and  where  two  statutes  can  stand 
together  and  be  harmonized,  the  courts  will  adopt  the  construc- 
tion which  will  lead  to  such  result. 

It  is  a  rule  of  construction  provided  by  our  statute.  Chap. 
131,  Sec.  4,  "  No  new  law  shall  be  construed  to  repeal  a  former 
law,  whetlier  such  former  law  is  expressly  repealed  or  not  as 
to  *  *  *  any  right  accrued  or  c!aim  arising  before  the 
new  law  took  effect." 

It  is  provided  by  Sec.  11,  Art.  9,  of  the  Constitution,  that 
*'  the  fees,  salarj'  or  compensation  of  no  municipal  officer  who 
is  elected  or  appointed  for  a  definite  term  of  office  shall  be 
increased  or  diminished  during  such  term." 

Counsel  for  appellant  seeming  to  concede  that  a  county 
superintendent  is  a  municipal  officer,  and  that  this  provision 
would  affect  him,  contend  tliat  changing  the  amount  of  service^ 
or  rather  the  number  of  days  to  be  served  at  a  fixed,  unchanged 
rate  per  day,  is  not  tantamount  to  a  change  of  fees,  salary  or 
compensation.  It  has  been  seen,  however,  that  the  number  of 
days  designated  by  the  board  is  not  necessarily  the  number  of 
days  of  service,  but  is  rather  an  arbitrary  limitation  which  may 
exceed,  or  fall  short  of  the  period  of  actual  service. 

The  official  duties  fixed  by  Sec.  20,  as  amended,  may  or  may 
not  involve  more  days  of  actual  service  than  necessary  under 
the  section  as  it  formerly  stood.  We  can  not  tell  by  the 
character  of  the  duties  as  set  forth  in  the  new  section  com- 
pared with  the  old,  but  very  clearly  the  compensation  will  be 
placed  upon  a  different  basis,  and  will  no  doubt  be  changed  in 
amount 

The  difficulties  growing  out  of  the  construction  nrged  by 
appellant  will  be  avoided  by  holding  that  Sec.  20  and  71  are 
to  be  read  together  so  far  as  this  point  is  concerned. 

Regarding  the  general  rules  of  construction,  the  language 
employed  in  the  several  sections  referred  to,  and  the  results 
of  a  different  view,  we  hold  that  Sec.  20,  so  far  as  it  relates  to 
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the  power  of  limitations  by  the  county  board,  applies  only  to 
county  superintendents  thereafter  elected. 

If  this  be  correct  the  Circuit  Court  properly  found  the 
appellant  had  no  cause  of  action  and  the  judgment  will  be 
atlirmed. 

Judgment  affirraed. 


William  M.  Ashlock 

V. 

Walter  Vivell. 


Sales —  To  Miiioi' — Recovery  for — Ratification — Pleading — Ecidence, 

In  an  action  to  recover  the  price  of  a  horse  sold  to  defendant,  a  minor, 
this  court  boldfl,  in  view  of  the  action  of  the  trial  court  in  overrulinjc  a 
demurrer  filed  in  behalf  of  the  plaintifx,  that  the  judffinent  against  him  can 
not  stand. 

[Opinion  filed  February  14,  1890.] 

Appeal  from  the  Circuit  Court  of  Greene  County;  tlie  Hon. 
G.  W.  Uekdman,  Judge,  presiding. 

Mr.  James  E.  Ward,  for  appellant. 

Mr.  Joii2f  G.  Henderson,  for  appellee. 

CoNGEB,  J.  This  case  was  before  us  at  the  May  term,  1888. 
The  facts  necessary  to  an  understanding  of  the  question  at 
issue,  as  stated  in  the  opinion  then  filed,  are  as  follows: 

"The  declaration  in  this  case  consists  of  two  counts.  The 
first  is  an  ordinary  count  in  trover,  for  tlie  value  of  a  horse. 
The  second  sets  forth,  in  detail,  the  sale  of  a  horse,  worth 
$250,  by  appellant  to  appellee,  who  was  a  minor,  the  giving 
of  a  note  therefor,  the  concealment  by  appellee  of  his  minority 
and  of  an  intention  not  to  pay  for  the  horse,  the  sale  and  con- 
version of  the  horse  to  appellee's  use,  and  his  refusal  to  pay 
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the  note  he  had  giveu.  A  demurrer  was  sustaiued  to  the 
second  count  A  plea  of  general  issue  was  filed,  and  also  a 
second  plea,  averring  that  the  plaintiff  delivered  the  horse  to 
the  defendant  under  a  contract  of  purchase,  and  in  considera- 
tion of  tlie  delivery  of  the  horse,  the  defendant  executed  and 
delivered  the  promissory  note  described,  to  the  plaintiff;  tliat 
defendant  sold  the  liorse,  and  at  tlie  time  of  the  making  of 
the  note  and  the  sale  of  the  horse,  the  defendant  was  under 
twentj'-one  years  of  age,  and  that  at  tlio  time  the  defendant 
arrived  at  the  age  of  twenty-one  j'cars,  he  did  not  liave  and 
at  no  time  since  did  he  have,  the  possession  of  the  1101*66,  or 
any  part  of  the  proceeds  of  the  sale  thereof. 

"  To  this  second  plea  a  replication  was  filed  averring  in 
8ul>stance  that  at  the  time  of  making  the  purchase  the  appel- 
lee did  not  intend  to  pay  for  said  horse,  and  with  such  fraud- 
ulent intent  on  his  part  not  to  pay  for  the  hoi'se,  gave  his 
note  therefor,  witli  the  fraudulent  intent  then  formed  not  to 
pay  said  note,  but  defeat  its  jxiyment  by  the  plea  of  infancy, 
and  by  such  fraudulent  means  procured  the  delivery  to  him  of 
said  horse,  and  that  he  took  the  horse  to  a  foreign  State,  sold 
it  and  converted  the  proceeds  to  his  own  use;  that  he  after- 
ward refused  to  pay  the  note,  whereupon  appellant  tendered 
Iiim  back  his  note  and  demanded  his  horse. 

*'  To  this  replication  a  general  demurrer  was  filed  and  sus- 
tained by  the  court  and  u{X)n  the  trial  *  *  *  a  verdict 
and  judgment    for  appellee  followed." 

Upon  the  former  appeal  we  held  this  replication  to  be  good. 

In  the  Cii'cuit  Court,  upon  the  reinstatement  of  the  case  at 
tlie  September  term,  18S9,  the  appellee  filed  three  rejoinders 
to  the  second  replication. 

The  fii^st  is  a  general  traverse;  the  second  alleges  that  the 
plaintiff  brought  suit  against  the  defendant  on  February  13, 
1888,  in  the  said  Circuit  Court,  to  recover  the  amount  due  on 
the  promissory  note  described  in  the  second  replication,  and 
that  on  said  13th  day  of  February,  1SS8,  the  plaintiff  had  full 
knowledge  of  all  the  matters  and  things  set  out  in  tlie  said 
replication. 

The  third  rejoinder  alleges  that  on  January  28,  1888,  the 
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plaintiff  demanded  payment  of  the  promissory  note  in  the 
said  second  replication  described,  and  at  the  time  had  full 
knowledge  of  all  the  material  facts  set  ont  in  said  replication, 
and  that  by  such  demand  the  plaintiff  ratified  and  affirmed 
the  contract  on  his  part  and  is  estopped  from  pleading  the 
matters  and  things  in  said  replication  set  out  To  this  third 
rejoinder  plaintiff  filed  a  general  demurrer,  which  the  court 
overruled,  and  upon  the  plaintiff  electing  to  stand  by  his 
demurrer,  the  court  rendered  judgment  in  bar  of  plaintiff's 
action  and  for  the  costs,  against  the  plaintiff.  We  think 
neither  the  second  nor  third  rejoinders  can  be  sustained. 

At  most  they  but  plead  evidence  of  affirmance.  The  facts 
set  forth  might  tend  to  show  affirmance  u])on  the  part  of 
plaintiff;  but  the  vice  of  the  rejoinders  and  the  theory  alone 
upon  which  they  can  be  sustained  is,  that  the  supposed  cou- 
ti-act  of  sale  could  depend  for  its  affirmance  upon  the  action 
of  appellee.  ^Nothing  he  could  do  would  affirm  the  supposed 
contract. 

If  appellee  had  in  good  faith  attempted  to  purchase  the 
liorse,  appellant  would  at  all  times  have  been  bound  by  the 
contract  thus  entered  into,  while  appellee,  because  of  his  mi- 
nority, would  have  an  election  to  be  bound  by  it,  or  to  disaffirm 
it.  But  when  the  transaction  as  alleged  in  the  replication  to 
the  second  plea  was  that  appellee  obtained  possession  of  the 
horse  with  the  fraudulent  intent  then  existing  in  his  mind  not 
to  be  bound  by  his  note,  nor  pay  for  the  property,  no  con- 
tract was  made  between  the  parties,  and  appellee  could  never 
make  it  a  contract  if  he  had  desired  to,  and  whether  the 
appellant  could  do  this  it  is  not  necessary  to  decide.  We 
think  the  court  erred  in  overruling  the  demurrer  to  the  third 
rejoinder,  for  which  reason  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Heversed  and  remanded. 
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City  of  Bloomington 

V. 

A.  R.  Richardson. 

Muttiripal  Corporations  —  Ordinances  —  Public  Meetings  —  Salvation 
Army — Police  Power. 

1.  The  settled  rule  of  construction  requires  that  effect  to  be  given  to 
every  word  in  a  penal  statute  which  is  used  to  describe  the  offense,  if  any 
can  be  ?iven,  re:usonably  and  con.  Intently  with  the  other  language  employed . 

2.  Whether  a  meeting  is  a  public  meeting  according  to  the  common 
understanding,  will  depend  upon  its  intended  composition,  and  generally, 
if  not  essentially,  upon  its  object.  It  must  be  open  to  the  general  public, 
and  to  make  the  opportunity  general,  some  notice  of  the  time  and  place, 
intended  and  adapted  to  reach  the  public  genemlly,  must  be  given,  and  it 
must  have  for  its  object  the  consideration  or  accomplishment  of  some  sub- 
ject or  object  which  is  of  interest  to  the  public.  , 

3.  In  an  action  based  upon  municipal  ordinances  touching  gatherings 
upon  streets,  and  their  obstruction,  the  defendant  therein  being  a  member 
of  the  "Salvation  Army,'*  this  court  declines,  in  view  of  the  evidence,  to 
interfere  with  the  verdict  for  the  defendant. 

[Opinion  filed  May  27, 1890.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
IIoQ.  A.  Sample,  Judge,  presiding. 

Mr.  A.  E.  De  Mange,  City  Attorney,  for  appellant. 

The  primary  object  of  streets  in  cities  is  for  ordinary  pas- 
sage and  travel.  Stack  v.  City  of  E.  St.  Louis,  85  111.  377; 
Dil.  Munic.  Corp.,  Sec.  730  and  note  1;  The  King  v.  Carlilc, 
6  C.  &  P.  630,.  opinion  of  the  court  by  Park,  J.,  p.  645;  Bar- 
ker V.  Commonwealth,  19  Pa.  St.  412. 

But  it  is  contended  that  the  people  "  in  this  free  govern- 
ment of  ours "  have  a  right  peaceably  to  assemble  for  any 
lawful  purpose.  This  is  undoubtedly  true.  They  have  such 
right  to  assemble  in  any  appropriate  place,  but  a  public  street 
is  not  an  appropriate  place.  A  street  is  for  ordinary  business 
traffic  and  travel,  and  not  for  holding  meetings;  and  the  gen- 
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cral  public  pay  taxes  to  keep  it  in  repair  for  that  purpose,  and 
not  for  the  purpose  of  enabling  a  small  section — a  very  small 
section — of  the  public,  who  pay  little,  if  any,  taxes,  to  monop- 
oh'ze  its  use  and  divert  it  from  its  true  use  and  primary  object. 
Every  street  meeting  or  parade  is  an  extraordinary  use  of  the 
street,  and  such  use  is  by  sufferance  of  the  public,  and  the 
public,  through  its  constituted  authorities,  has  the  inherent 
right  to  regulate  and  control  such  use.  But  it  was  contended 
by  the  court  below,  in  his  ruling  excluding  a  part  of  the  ordi- 
nance, that  the  city  council  has  no  right  to  give  the  chief 
executive  officer  of  the  city  the  power  to  withhold  or  grant  a 
permit  for  such  meeting  or  parade.  In  other  words,  that  the 
city  council  has  no  such  power  to  permit  and  refuse,  and, 
therefore,  can  not  delegate  it  to  the  mayor. 

There  are  many  instances  in  which  a  like  power  has  long 
been  delegated  by  city  councils  to  executive  officers  of  cities, 
and  they  have  never  been  questioned — such  as  permits  to  use 
a  part  of  a  street  for  the  storing  of  materials  for  erecting 
buildings,  to  remove  buildings  from  one  location  to  another 
through  a  street,  to  dig  drains  across  a  street,  all  cases  of 
street  obstructions  and  of  diverting  a  street  from  its  ordinary 
and  nsual  use — a  power  just  as  liable  to  abuse  by  the  officers 
intrusted  with  it  as  is  tlie  power  to  grant  or  refuse  a  permit 
to  ob3truct  a  street  with  a  parade  or  a  meeting,  religious, 
political  or  otherwise.  Such  ]X)wer  must  be  lodged  some- 
where, and  where  better  than  in  the  hands  of  the  mayor,  the 
chief  executive  officer  of  the  city,  who  is,  by  the  laws  of  the 
State,  charged  with  the  duty  of  executing  the  law  and  exer- 
cising the  police  power  granted  to  every  municipality  for  the 
purpose  of  insuring  safety  to  the  public  upon  the  streets,  and 
who  is  responsible  to  the  people  and  must  answer  to  them  for 
all  abuses  of  power  in  the  annual  municipal  election. 

An  ordinance  or  statute  providing  that  certain  acts  upon 
the  streets  shall  be  unlawful  without  a  jiermit  from  the  mayor 
or  governor,  is  a  reasonable  and  valid  law.  Lowell  v.  Simp- 
son, 10  Allin  (Mass.)  88;  Pedrick  v.  Heaton,  12  Gray,  161; 
Dunn  V.  People,  94  111.  14<);  State  v.  White,  5  At.  Rep.  828. 

Messrs.  Tipton  &  Peirce,  for  appellee. 
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Tho  court  erred  as  against  appellee  in  holding  that  any  part 
of  the  amended  ordinance  was  valid.  Tlie  objections  to  the 
ordinance  are  clearly  stated  by  the  learned  judge  who  tried 
the  case  at  the  Circuit  Court.  Anderson  v.  City  of  Welling- 
ton, 19  Fac.  Rep.  p.  719;  Frazee's  Case,  80  K  W.  Rep-  p.  72; 
Ricli^rds  V.  Da  tot,  7  Pa.  St.  431;  Village  of  Des  Plaincs 
V.  Pojer,  123  111.  348. 

Cities  may  regulate,  but  can  not  prohibit;  and  the  regulation 
must  be  reasonable  and  apply  alike  to  all  classes.  An  ordi- 
nance cannot  be  valid  for  a  time  and  invalid  for  a  time,  just 
as  tho  whim  of  a  mayor  or  city  council  may  direct,  and  cities 
or  municipalities  can  not  delegate  their  power.  See  in  sujv 
port  of  this  doctrine,  East  St.  Louis  v.  Wehrung,  60  111.  28; 
Dillon  on  Municipal  Corporations,  lOS-9;  Bibel  v.  The  Peo- 
ple ex  rel,  67  111.  172;  Gillett  v.  Logan  Co.  et  al.,  67  111.  256; 
Village  of  Crotty  v.  People  ex  rel.,  3  111.  App.  469;  Ilickey  v. 
Chi.  &  W.  Ind.  R.  R.  Co.,  6  111.  App.  172;  Foss  v.  City  of 
Chicago,  56  III.  354. 

That  a  city  can  not  prohibit,  it  can  only  regulate  street 
parades,  and  that  each  regulation  must  apply  to  all  alike,  see 
Sweet  V.  Wabash,  41  Ind.  7;  McConnel  v.  Jersey  City,  39 
N.  J.  L.  38;  Bronson  v.  Oberlin,  41  Ohio  St  476;  Austin  v. 
Money,  16  Pick.  121;  DuckwoU  v.  New  Albany,  25  Ind.  283; 
Shallcross  v.  Jeffersonville,  26  Ind.  193. 

Pleasants,  P.  J.  On  complaint  before  a  justice  of  the  peace 
that  ''  A.  R.  Richardson  and  Karmie  Richardson  did  violate 
Sec.  1,  Art.  3,  Chap.  11,  of  the  revised  ordinances  of  said  city 
as  amended  by  ordinance  approved  August  17, 1888,  also  Sec- 
10,  Art.  2,  Chap.  13,  of  the  revised  ordinances  of  said  city," 
appellee  was  fined  $5;  but  upon  a  trial  by  jury,  on  appeal,  was 
acquitted. 

The  provisions  of  the  ordinances  referred  to  are  as  follows: 
"  Sec.  1.  The  streets  and  alleys  of  the  city  of  Bloomington 
shall  be  kept  free  and  clear  of  all  obstructions,  encumbrances 
and  encroachments,  for  tho  use  of  the  public,  and  no  trac- 
tion  engine  or  other  machine  of  like  character  shall  be 
run  by  steam,  or  except  by  horse  or  mule  power,  upon  tho 
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Btreets  of  said  city,  and  no  parade,  civic  or  military,  with  or 
without  band  or  other  music,  and  no  public  gathering  or  meet- 
ing of  any  kind  for  any  purpose,  and  no  beating  of  drum  or 
drums,  or  playing  of  any  instrument  or  instruments,  of  any 
kind,  tending  to  the  obstruction  thereof  or  the  gathering  of  a 
crowd  of  people  thereon,  shall  be  permitted  upon  the  public 
streets  or  public  grounds  of  said  city,  except  a  written  permit 
therefor  be  first  obtained  from  the  mayor." 

"  Sec.  10.  The  congregating  of  persons  on  the  sidewalks 
of  the  city  so  as  to  obstruct  free  passage  is  hereby  expressly 
forbidden." 

And  Sec.  13  provides  that  "  whoever  violates,  disobeys, 
omits,  neglects  or  refuses  to  comply  with  any  of  the  provis- 
ions of  this  chapter  shall,  upon  conviction,  be  subject  to  a  fine 
of  not  less  than  $5,  nor  more  than  $100  for  each  and  every 
offense," 

It  was  shown  that  while  others  of  the  Salvation  Army  were 
holding  a  meeting  at  a  place  designated  for  it  by  the  mayor, 
appellee  and  his  wife  left  them  and  went  out  without  knowing 
whither  they  were  going,  to  labor  elsewhere,  and  that  on 
reaching  Main  street  on  the  side  of  the  public  square,  they 
proceeded  without  notice  to  pray  and  sing  and  testify.  Dur- 
ing these  exercises  a  considerable  number  of  persons,  most  of 
whom  had  stopped  in  passing  apparently  to  observe  theuj, 
stood  upon  the  adjacent  sidewalks,  creating  more  or  less  of 
an  obstruction  to  them.  Appellee  was  kindly  told  by  the 
captain  of  police  that  he  was  violating  the  ordinance  and 
advised  to  go  away,  but  refused,  and  a  few  minutes  thereafter 
was  arrested. 

The  point  mainly  relied  on  for  a  reversal  of  the  judgment 
is  that  the  Circuit  Court  held  so  much  of  said  Sec.  1  as  relates 
to  parades  and  public  gatherings  or  meetings  to  be  void,  and 
refused  to  admit  it  in  evidence.  It  is  manifest  that  the  pros- 
ecution under  that  section  was  based  on  the  clause  relating  to 
'such  meetings,  and  the  question  argued  is  upon  the  propriety 
of  the  ruling  mentioned. 

Tlie  meaning  of  the  city  council,  whatever  it  wf.s  in  respect 
to  these  meetings,  is  not  entirely  clear,  but  we  are  inclined  to 
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take  a  view  of  the  provision  not  fitip^gestcd  in  the  opinion  of 
the  court — which  appears  in  full  in  the  record — or  in  the  argu- 
ment here. 

The  gatherings  or  meetings  against  which  the  proliibition 
runs  are  limited  to  those  of  a  certain  kind  or  class,  on  places 
jilso  of  a  certain  kind  or  class.  They  are  described  as  "  public," 
without  further  qualification,  and  the  places  as  tlie  **  public 
streets  or  public  grounds  of  said  city." 

This  implies,  and  truly  enough^  that  a  private  meeting  may 
be  held  on  a  public  place  and  a  public  meeting*  on  a  private 
])]ace.  If,  in  the  sense  of  the  ordinance,  a  meeting  is  necessarily 
public  when  held  on  a  street,  the  term  •*pubh*c,"  also  used  to 
describe  the  meeting  intended,  would  be  without  effect.  But 
the  settled  rule  of  construction  requires  that  effect  be  given 
to  every  word — and  es]>ecially  to  every  word  in  a  penal  statute 
— which  is  used  to  describe  the  offense,  if  any  can  be  given 
reasonably  and  consistently  with  the  other  language  employed. 
Moreover  this  ordinance,  by  a  different  clause,  provided  against 
the  gathering  of  crowds  on  these  places,  seeming  thereby  to 
distinguish  between  crowds  in  general  and  the  ]  articular  kinds 
referred  to  in  the  one  liere  under  consideration. 

The  latter,  then,  would  embrace  only  what  are  "  public 
meetings,"  according  to  tlie  common  understanding.  Whether 
a  meeting  is  such  according  to  that  understanding,  we  ap])re- 
hend  will  depend  primarily  and  essentially  upon  its  intended 
composition,  and  generally,  also,  if  not  essentially,  upon  its 
object.  It  must  be  open  to  the  general  public,  that  is,  to  all 
who  may  have  the  opportunity  and  desire  to  attend  it.  To 
make  the  opportunity  general,  some  notice  of  the  time  and 
place,  intended  and  adapted  to  reach  the  public  general Iy» 
must  be  given.  We  apprehend  also  that  it  should  have  for 
its  object  the  consideration  or  accomplishment  of  some  sub- 
ject or  object  which  is  of  interest  to  the  jniblic  as  such.  In 
short,  a  public  meeting  is  a  meeting  of  the  public,  actual  or 
potential,  which  implies  both  the  interest  and  the  notice  men- 
tioned. Hence,  where  the  occasion  suddenly  arises,  as  a  fire 
or  street  accident,  and  people  gather  from  individual  curiosity 
or  a  disposition  to  serve  as  circumstances  may  require ;  or 
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where  the  occasion  is  anticij^ated  and  publicly  advertised,  as  a 
Imloon  ascension  or  exhibition  of  fii*e  works  from  a  proper 
place,  and  people'gathcr  at  other  places,  though  on  the  streets, 
for  individual  convenience,  to  see  it;  or  where  a  mountebank, 
hawker  or  religious  exhorter,  by  his  performances  on  the  street, 
attracts  a  ring  of  persons  for  his  own  pur|)Ose,  whether  selfish 
or  benevolent,  to  induce  individual  action  on  the  part  of  those 
present,  without  reference  to  any  object  of  interest  to  the 
public  as  such — these  are  not  public  meetings  or  gatherings, 
in  any  projjer  sense. 

The  question  is  not  whether  they  wonld  or  would  not  be  as 
great  nuisances  in  fact  as  public  meetings  of  the  same  size  and 
duration,  but  whether  they  would  be  public  meetings  in  the 
sense  of  the  ordinance.  Certainly  they  interfere  in  the  same 
way,  to  tlie  sjiuie  extent  and  quite  as  needlessly,  with  tlio 
right  of  the  public  to  the  legitimate  use  of  the  street;  but  do 
they  come  within  the  letter  of  this  particular  provision  ? 

If  appellee  had  beaten  a  drum  or  played  any  instrument  as 
a  means  of  causing  the  gathering  tliat  actually  occurred,  he 
would  clearly  have  been  within  the  clause  relating  to  •*  crowds," 
but  it  would  not  have  changed  the  character  of  the  gathering. 
That  would  have  been  no  less  a  "  crowd  "  and  no  more  a 
"  public  "  meeting  or  gathering. 

We  are  of  opinion  that  it  was  competent  for  the  city  in  the 
exercise  of  its  police  power  to  prohibit  public  meetings  or 
gatherings  on  its  streets  without  a  permit  from  the  mayoi*, 
and  therefore  that  the  ruling  of  the  court  in  excluding  this 
provision  of  the  ordinance  was  an  error.  But  it  did  no  harm, 
Iwcause  there  was  no  evidence  tending  to  prove  an  oflFense 
within  the  meaning  of  that  provision,  as  we  understand  it. 

If,  however,  the  true  construction  would  apply  it  to  all 
"  meetings  or  gatherings  of  any  kind  or  for  any  purpose  upon 
the  public  streets  or  public  grounds  of  said  city,"  then  because 
it  makes  no  distinction,  nor  enables  the  court  to  make  any 
between  such  meetings,  on  any  ground,  we  think  it  not  a 
riglitfnl  exercise  of  the  police  power,  but  unauthorized, 
unreasonable  and  void. 

Nor  was  tliere  any  evidence  tending  to  prove  a  case  under 
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Sec.  10,  which  forbids,  not  the  causing  or  procuring  of  a  con- 
^rogation,  but  a  ^'  congregating  of  persons  on  the  sidewalks  of 
the  city."  Appellee  did  not  congregate  on  the  sidewalk.  It 
does  not  appear  that  he  was  on  the  sidewalk  at  any  time  after 
the  gatliering  commenced  until  he  was  arrested. 

Judijment  a^rmed. 


38     06 
73    609 


John  A.  Shephard 

V. 

Millie  A.  Clark. 

Adminisfraiion — Wills — Construction  of— County  Court —  Jurisdiction 
of. 

1.  A  provision  in  a  will  setting  forth  that  upon  expiration  of  an  estate  for 
life  in  certain  renl  estate  it  shall  be  sold,  and  its  proceeds  divided  amonflf 
persons  named,  carries  no  interest  therein  as  land,  but  is  a  money  bequest- 

2.  The  expectancy  of  such  a  bequest  is  a  property  right,  which  may  be 
as.«igned  or  sold,  and  a  quit-claim  deed,  given  by  such  a  legatee,  though  pur- 
porting to  convey  an  interest  in  land,  if  intended  by  the  parties  to  be  an 
assignment  of  such  property  right,  will,  in  equit}*,  operate  as  such. 

3.  County  courts  in  this  State  are  superior  courts  of  general  jurisdiction 
with  respect  to  all  matters  coming  within  the  purview  of  their  jurisdic- 
tion as  given  by  law.  As  to  the  subject-matter  it  is  limited  to  what  is 
given  by  pof^itive  law;  it  can  not  derive  jurisdiction  as  a  court,  either  from 
a  will  or  from  a  decree  of  any  other  court. 

4.  In  addition  to  matters  of  which  it  has  jurisdiction  by  positive  law, 
such  court  has  equitable  jurisdiction  of  the  settlement  of  estates  and  the 
adjustment  of  the  accounts  of  executors  and  administrators,  and  may  adopt 
equitable  forms  of  procedure. 

5.  This  court  declines  to  interfere  with  an  order  directing  that  the  dis* 
tributive  share  of  a  person  named,  in  a  certain  estate  less  costs  and  solicitors' 
fees,  be  paid  the  grantee  in  a  certain  quit-claim  deed  based  upon  a  valuable 
consideration,  and  professing  to  convey  the  interest  of  the  grantor  in  the 
lands  in  question. 

[Opinion  filed  May  2^,  1890.] 

Appeal  from  the  Circuit  Court  of  Jersey  County;  the  Hon. 
G.  W.  Hkrdman,  Judge,  presiding. 

Mr.  Thomas  F.  Fkrns,  for  appellant. 
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Mr.  Joseph  S.  Carr,  for  appellee. 

Pleasanto,  p.  J.  "William  Keller  died  May  22,  1886,  leav- 
ing  a  will;  by  which  he  devised  to  his  wife  certain  lands  therein 
described  for  her  life,  and  provided  that  upon  her  death  all 
his  real  estate  should  be  sold  by  his  executor  under  the  direc- 
tion of  tJie  County  Court,  and  the  proceeds  remaining  after 
the  payment  of  specific  legacies  be  divided  into  nine  equal 
f>arts  and  paid,  one  to  each  of  his  living  children,  and  one  to 
the  children  respectively  of  such  as  should  be  deceased,  per 
stirpes.  Failing  to  nominate  an  executor,  the  County  Court, 
on  July  20,  1886,  appointed  appellant  administrator  with  the 
will  annexed.  The  personal  estate  was  all  exhausted  in  pay- 
ing debts  and  supporting  the  widow.  She  died  November  30, 
1888,  and  on  the  3d  of  December  following,  appellant,  together 
with  Amos  W.  Kelter,a  son  of  the  testator,  and  appellee,  filed 
a  bill  in  equity  against  all  the  other  parties  entitled  by  the 
will,  setting  forth  the  facts  above  stated,  and  also  that  said 
Amos  Iiad  sold  his  interest  in  the  lands  therein  described  to 
appellee,  and  praying  the  appointment  of  a  trustee  to  carry 
out  the  provisions  of  the  will.  All  the  defendants  appeared 
and  answered,  none  denying  the  alleged  sale  by  said  Amos  to 
appellee.  On  proof  taken,  identifying  the  lands  and  leg^teesi 
the  court  made  a  decree  appointing  appellant  as  such  trustee, 
requiring  him  to  give  bond  in  $10,000,  with  sureties  to  be 
approved  by  the  County  Court,  "  for  the  performance  of  his 
duty  as  such  trustee  in  accordance  with  the  order  of  said 
County  Court,  and  for  the  payment  of  all  such  moneys  as  may 
come  into  his  hands  to  wliomsoever  said  County  Court  may 
or  shall  from  time  to  time  direct,"  and  ordering  that  "When 
he  has  fully  discharged  all  such  orders  as  said  County  Court 
in  this  behalf  shall  make,  he  shall  make  a  full  report  of  all 
his  doings  herein  to  this  court;"  of  which  decree  the  clerk 
was  thereby  ordered  to  certify  a  copy  to  the  County  Court. 

Having  given  the  bond  so  required,  appellant  applied,  by 
petition  to  the  Count}'  Court  at  the  April  term,  1889,  for  its 
direction  how  to  proceed  in  the  premises.  An  order  was 
thereupon  made  prescribing  the  time,  place,  manner,  terms 
and  notice  of  sale,  and  requiring  him  to  bring  the  proceeds 
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into  that  court  with  liis  report.  Sale  was  made  May  11,  18S9, 
and  on  the  28th  of  the  same  month  appellant  filed  his  report 
thereof  to  the  County  Court  and  asked  for  an  order  of  distri- 
bution of  the  proceeds.  Thereupon,  appellee,  on  the  same 
day,  filed  her  intervening  petition  to  that  court,  setting  forth 
that  alx)ut  three  years  before  that  time  she  had  purchased  of 
said  Amos  W.  Keller  all  his  interest  in  the  lands  described  in 
said  will;  that  said  Amos  then  executed  to  her  a  written 
agreement  or  assignment  thereof,  and  afterward,  for  greater 
certainty,  quit  claim  deeds  of  Jiimself  and  his  wife,  respect- 
ively, fqr  said  lands,  for  the  consideration  of  $500,  all  of 
which  she  had  long  since  in  good  faith  paid,  and  praying  that 
his  share,  under  the  will,  of  the  proceeds  of  said  lands  be 
ordered  to  be  paid  to  her. 

Tlie  court  then  inade  an  order  finding  the  amount  due  to 
the  several  distributees  and  directing  payment  thereof  to  iheni 
respectively.  So  much  of  it  as  relates  to  the  share  of  Amos 
W.  Keller,  which  was  found  to  be  one  full  share  of  $375.62, 
is  as  follows : 

"To  Amos  W.  Keller  one  share,  of  which  sum  tlie  court 
finds  that  Joseph  S.  Can*  is  entitled  to  the  sum  of  $23.25,  as 
his  fee  for  services  rendered  for  said  Amos  W.  Keller  in  this 
cause  and  by  him  assigned  to  said  Carr  for  such  fees,  and 
which  the  said  trustee  is  ordered  to  pay  to  said  Carr  from 
said  share  of  said  Amos  W.  Keller,  and  that,  upon  the  state- 
ment of  said  trustee  that  he  had  been  garnisheed  by  creditors 
of  the  said  Amos  W.  Keller,  the  intervening  petition  of  Millie 
Clark  is  dismissed  without  prejudice."  The  order  shows  that 
Amos  W.  Keller  and  all  the  other  distributees  were  present 
in  person  or  by  attorney.  It  does  not  appear  that  lie  or  any 
other  opposed  said  intervening  petition,  nor  was  any  reason 
given  or  shown  for  its  dismissal  except  the  "  statement "  of  the 
trustee  therein  recited.  From  so  much  of  the  order  as  disu 
missed  it  and  directed  the  payment  to  Amos  W.  Keller  of  his 
share  of  said  proceeds,  she  then  prayed  and  was  allowed  an 
appeal. 

In  addition  to  the  facts  above  stated,  it  appeared  on  the 
trial  of  said  appeal  that  on  March  3, 1888,  a  judgment  in  favor 
of  C.  W.  Milnor  &  Co.  against  Amos  W.  Keller  for  $117.50 


Third  District — November  Term,  1889.       fi9 

Shephard  v.  Clark, 

and  costs,  was  rendered  by  a  justice  of  the  peace  of  Christian 
County;  that  on  May  13,  1889,  a  transcript  thereof  was  filed 
and  proceeding  thereon  commenced  against  appellant  as  gar- 
nishee, before  a  justice  of  the  peace  of  Jersey  County;  that  on 
July  3,  1889,  appellee  was  notified,  as  a  claimant  of  the  same 
fund,  to  appear  on  the  6th  and  show  her  right,  if  she  had  any 
thereto;  that  she  did  not  so  appear,  and  judgment  was  ren- 
dered in  favor  of  Amos  W.  Kellar  for  use  of  C.  W.  Milnor  & 
Co.  against  appellant  as  garnishee,  for  $130.20;  that  from  said 
judgment  appellee  here  took  an  appeal  to  the  Circuit  Court, 
and  that  said  appeal  was  still  pending  and  undetermined. 

John  W.  Clark  testified  as  follows:  *'I  am  the  husband  of 
the  complainant  This  claim  is  her  own  property.  I  did  all 
the  business  about  it  for  her.  I  know  all  the  facts.  More  than 
two  years  before  the  death  of  Mrs.  Dorothy  Kellar  (widow 
of  the  testator)  my  wife  and  Amos  W.  Kellar  entered  into  a 
written  agreement  in  which  he  agreed  to  sell  his  interest 
in  his  father's  estate;  which  agreement  was  carried  out  and 
consummated  after  the  death  of  sa^d  Dorothy  Kellar  by  Amos 
W.  Kellar  on  December  3,  1888,  by  executing  and  delivering 
to  Millie  A.  Clark  the  deeds  recorded  on  page  523  of  book  6 
of  Jersey  county  records.  These  deeds  were  made  in  pur- 
Buanee  of  the  written  agreement  and  contract,  and  we  sup- 
posed were  all  right." 

The  record  states  that  '^  all  tiiat  testimony  of  witness  attempt- 
ing to  alter,  or  modify,  or  add  to  the  terms  of  the  two  deeds 
offered  in  evidence,  were  objected  to  as  incompetent  and 
illegal."  On  cross-examination  the  witness  stated  that  his 
wife  had  paid  Amos  W,  Kellar  as  consideration  for  said  sale 
$500, — being  $300  in  cash,  a  horse,  and  the  residue  by  the 
assumption  of  debts  he  was  owing. 

Of  the  deeds  referred  to,  one  from  said  Amos  W.  Kellar 
dated  and  acknowledged  December  3,  1888,  for  the  expressed 
consideration  of  $500,  "  conveys  and  quit  claims  "  to  appellee 
all  his  interest  in  the  lands  therein  described,  being  the  same 
that  are  described  in  the  will,  and  the  other,  acknowledged  on 
the  same  day,  is  from  his  wife  and  of  the  same  tenor. 

Upon  this  evidence  the  Circuit  Court  held  that  appellee 


70  Appellate  Courts  of  Illinois. 

Vol.  38.]  Shephard  v.  Clark. 

"was  entitled  in  equity  to  the  distributive  share  of  Amos  W. 
Kellar,  subject  to  the  payment  of  the  costs  and  of  tlie  lien  of 
her  solicitor  for  fees,  and  ordered  the  trustee  to  pay  the  same 
accordingly;  from  which  order  he  took  this  appeal. 

We  are  inclined  to  affirm  it.  According  to  well  known  rules 
of  construction,  the  descendants  of  William  KelJar  acquired 
no  land  by  his  will.  What  he  thereby  gave  them  was  money 
only.  Amos  W.  Kellar  having  no  estate  or  interest  in  the 
land  as  land,  his  quit  claim  deed  to  appellee  conveyed  none; 
but  he  had  an  interest  in  it  as  the  means  and  the  only  means 
of  producing  the  money  bequest  to  which,  when  produced,  he 
would  be  entitled.  That  his  expectancy  of  that  bequest  was 
a  property  right  which  he  could  assign  or  contract  to  sell,  and 
that  his  quit  claim  deed,  though  purporting  to  be  of  an  in- 
terest in  land,  if  intended  by  the  parties  to  it  as  an  assign- 
ment of  that  property  right,  would  in  equity  operate  as  such, 
are  propositions  which  seem  to  be  settled  by  the  case  of 
Ridgeway  v.  Underwood,  67  111.  428  et  seq. 

That  it  was  so  intended  is  clearly  proved  by  the  testimony 
of  Clark  and  the  documentary  evidence.  He  testified  to  an 
agreement  in  writing  by  Kellar  to  sell  to  appellee  his  interest 
in  his  father's  *'  estate,"  and  received  the  consideration  there- 
for before  the  judgment  for  Milnor  &  Co.  against  him  was 
rendered;  and  that  in  pursuance  of  that  agreement  and  for  the 
purpose  of  executing  it  on  his  part,  the  deed  was  made,  after 
his  mother's  death,  until  which  event  his  interest  in  the 
estate  was  not  vested.  The  objection  made  to  this  evidence 
was  not  valid.  It  was  not  that  the  writing  was  not  produced 
nor  its  absence  accounted  for,  but  solely  that  it  was  an  at- 
tempt to  alter,  modify  or  add  to,  the  terms  of  the  deed.  It 
tended  to  do  neither,  but  simply  connected  it  with  an  antece- 
dent transaction  tending  to  show  the  intention  in  executing 
it.  The  terms  of  the  deed,  purporting  to  convey  an  interest 
in  land,  were  left  just  as  they  were.  But  certainly  the  inten- 
tion might  have  been  by  those  terms  to  pass  the  grantor's 
interest  in  the  proceeds  of  the  land;  and  this  evidence  clearly 
tended  to  show  it  was.  In  the  Ridgeway  case,  supra^  whicli 
in  this  respect  was  like  the  one  here,  the  deeds  purported  to 
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convey  all  right,  title,  interest,  claim  and  demand,  whether  in 
possession  or  exjDCctancy,  to  tlie  grantor's  part,  being  one  of 
seven  heirs,  (not  "etc.,"  as  counsel  pnt  it,  but  as  the  court  say) 
*'in  and  to  the  land"  in  question;  but  to  give  effect  to  the 
intention  they  were  held  to  be  an  equitable  assignment  of  the 
interest  in  the  proceeds.  Without  the  evidence  of  Clark,  the 
intention  here  is  pnt  beyond  a  doubt  as  against  Amos  W. 
Kellar  and  this  appellant,  by  the  bill  they  filed  jointly  with 
appellee  for  the  appointment  of  a  trustee  and  the  proceedings 
thereon.  The  trust  they  thereby  sought  to  have  executed  was 
the  sale  of  the  land  and  distribution  of  its  proceeds.  They 
expressly  asserted  her  interest  in  the  execution  of  that  trust, 
as  derived  from  this  deed,  that  she  took  the  place  in  interest 
of  said  Kellar  by  virtue  of  his  assignment  so  made. 

The  court  must  have  recognized  this  substitution  and 
appointed  the  trustee  in  view  of  her  interest  as  well  as  that 
of  the  other  parties.  Counsel  say  no  evidence  of  such  substi- 
tution or  assignment  was  taken  by  the  master  or  produced 
to  the  conrt.  But  there  was  no  need  of  any  evidence  other 
than  the  bill.  Both  the  parties  to  the  alleged  assignment 
averred  the  fact,  and  that  conclusively  established  it  as 
between  them.  Nobody  denied  the  averment.  There  was 
nothing  shown,  in  law  or  fact,  to  prevent  the  assignment  or 
to  invalidate  it  when  made.  Milnor  &  Co.  had  no  lien  upon 
the  interest  assigned,  nor  any  right  thereto  as  against  appel- 
lee. Appellant  accepted  the  trust  and  proceeded  to  execute 
it,  with  actual  notice  of  the  assignment.  That  made  him,  in 
equity,  the  debtor  or  trustee  of  appellee  to  the  amount  of 
Amos  Kellar's  share  under  the  will,  and  would  have  protected 
it  in  his  hands  against  garnishment  by  creditors  of  Kellar. 

When  he  applied  for  an  order  of  distribution,  the  fact  of 
the  assignment  was  properly  brought  to  the  attention  of  the 
County  Court  by  the  intervening  petition  of  the  assignee. 
The  assignor  was  present  bj'  his  attorney  and  did  not  dispute 
the  fact,  nor  make  any  objection  to  the  order  she  asked. 
There  was  nothing  before  the  court  which  should  have  pre- 
vented its  allowance,  unless  it  was  a  want  of  power  to  make 
it.    The  mere  statement  of  tlie  trustee  that  he  had  been  gar- 
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nislicd  by  creditoi*s  of  Kellar  was  not  a  sufficient  legal  reason 
for  dismissing  her  petition,  and  had  the  facts,  as  they  appear 
in  this  record,  been  properly  before  it,  the  court  could  not 
liavc  properly  held  them  sufficient.  But  on  behalf  of  appel- 
lant it  is  contended  that  the  court  had  no  power  to  allow  the 
petition  and  make  the  order  asked;  that  its  jurisdiction  was 
limited  to  cjuostions  of  property  arising  out  of  its  devolution 
on  its  owner's  death,  and  did  not  extend  to  the  question  of 
an  assignment  of  an  heir's  or  legatee's  interest,  or  to  any 
claim  against  an  heir  or  legatee.  Some  authorities  said  to 
support  these  propositions  are  cited  from  several  other  States, 
but  none  from  our  own. 

County  courts  in  this  State  are  superior  courts  of  general 
jurisdiction  with  respect  to  all  matters  coming  within  the  pur- 
view of  their  jurisdiction  as  given  by  law.  Matthews  v. 
Iloff,  113  111.  96,  and  cases  there  cited.  But  as  to  the  sub- 
ject-matter it  is  limited  to  what  is  given  by  positive  law.  It 
could  derive  none,  as  a  court,  either  from  a  will  or  from  a 
decree  of  any  other  court.  Lenian  v.  Sherman,  117  111.  657. 
By  positive  law  it  has  jurisdiction  '*  in  all  matters  of  probate, 
settlements  of  estates  of  deceased  persons  *  *  ♦  and  in 
proceedings  by  executors,  guardians  and  conservators  for  the 
sale  of  real  estate  for  the  purposes  authorized  by  law."  And 
in  the  settlement  of  estates  and  the  adjustment  of  the  accounts 
of  executors  and  administrators  it  has  equitable  jurisdiction 
and  may  adopt  equitable  forms  of  procedure.  Millard  v. 
Harris,  119  111.  198;  In  re  Corrington,  124  111.  366. 

Just  what  matters  are  embraced  in  the  general  terms  "pro- 
bate matters," '' settlements  of  estates  of  deceased  persons" 
and  "adjustment  of  accounts  of  executors  and  administrators," 
it  may  be  difficult  to  determine;  but  in  any  view  that  can  be 
reasonably  or  plausibly  taken,  it  would  seem  that  to  the  tri- 
bunal clothed  with  jurisdiction  of  them,  some  equitable  power 
must  appertain.  By  the  estate  of  a  deceased  person  is  meant 
the  property  of  all  kinds  belonging  to  such  person  at  the  time 
of  his  death.  To  "settle"  it,  would  seem  to  involve  its  ascer- 
tainment, discovery,  collection  and  disposition  to  those  legally 
or  equitably  entitled.     AH  this  may  have  to  be  done  by  [)cr- 
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sons  appointed  by  the  deceased,  or  by  the  tribunal  having 
.  jurisdiction,  and  under  its  direction.  The  entire  estate  may 
liave  to  be  cor»verted  into  n»oney  and  disposed  of  to  persons 
unknown  to  the  deceased  hi  his  lifetime,  or  to  the  appointee 
and  to  the  tribunal  appointing  him,  at  the  time  of  appointment. 
The  persons  entitled  may  be  designated  by  the  will  of  the 
deceased,  or  ascertained  by  the  law,  upon  other  facts  duly 
shown.  The  right,  once  vested  in  persons  so  ascertained,  rnay 
pass  to  others  before  the  estate  is  settled,  by  their  death,  or 
marriage,  or  insolvency,  or  contract — events  and  transactions 
never  contemplated  by  the  deceased — and  it  may  be  purely 
equitable. 

Manifestly,  then,  the  court  having  jurisdiction  to  ascertain 
these  possible  rights  and  direct  the  disposition  of  the  estate 
in  accordance  with  them,  must  have  equitable  powers.  It  is 
conceded  that  some  of  these  questions  are  within  the  jurisdic- 
tion of  the  County  Court,  as  given  by  law,  and  the  equitable 
jx)wer8  required  for  tlieir  determination  appertain  to  it.  But 
it  is  insisted  that  no  such  question  is  here  involved;  that  appel- 
lee was  neither  an  heir,  a  legatee  nor  a  creditor  of  the  estate; 
that  she  is  a  stranger  to  it,  and  her  claim  is  against  a  legatee 
and  not  against  the  estate;  that  the  trial  of  the  right  as 
between  her  and  Amos  W.  Kellar  is  not  involved  in  the 
settlement  of  the  estate;  that  the  trustee  must  pay  as  directed 
by  the  will,  and  can  not  be  involved  in  controversies  between 
the  cestui  que  trust  or  legatee  and  those  claiming  against  him, 
and  tliat  the  County  Court  could  not  entertain  jurisdiction  of 
sucli  a  controversy. 

The  question  so  discussed  by  counsel  is  perhaps  not  free 
from  difficulty.  We  are  not  aware  of  any  authoritative  con- 
struction of  our  statute  directly  bearing  upon  it.  But  wo 
apprehend  it  is  not  the  question  before  us.  The  record  here 
])resents  a  case  of  undisputed  assignment  by  the  legatee.  Ho 
himself  averred  it  and  no  one  denied  it.  There  was  no  con- 
troversy between  himself  and  appellee,  nor  between  appellee 
and  his  creditors.  In  legal  contemplation  he  was  present 
when  her  claim  was  presented,  and  admitted  her  right  as 
derived  from  him  by  his  own  act.     The  question,  then,  is 
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whether  the  County  Court  could  recognize  his  right  to  dispose 
of  his  property  or  n^oney  in  the  hands  of  the  trustee,  and  his 
actual,  undisputed  disposition  of  it.  Would  not  an  order  to 
pay  appellee  as  his  assignee  have  been  in  effect  an  order  to 
pay  him,  and,  therefore,  a  substantial  execution  of  the  trust 
as  to  him  ? 

It  seems  to  be  conceded  that  appellant,  though  appointed 
by  decree  of  the  Circuit  Court,  simply  took  the  place  of  an 
executor;  that  it  was  nevertheless  a  probate  matter,  and  the 
jurisdiction  of  the  County  Court,  derived  from  the  statute, 
was  just  what  it  would  have  been  had  he  been  nominated  as 
executor  by  the  will.  It  had  jurisdiction,  then,  to  make  an 
order  of  distribution  and  to  adjust  the  account  of  the  trustee. 

To  that  end  it  must  ascertain  and  identify  the  persons 
entitled  under  the  will.  But  i£  it  further  appeared  that  the 
interest  of  any  such  liad  passed  by  operation  of  law,  or  by  their 
own  undisputed  and  lawful  act,  we  see  no  impropriety  or 
usurpation  in  its  finding  the  fact  and  ordering  payment  to  the 
person  really  entitled.  Had  the  trustee  himself  shown  to 
the  court  a  certified  copy  of  an  order  of  a  court  of  competent 
authority,  adjudicating  Amos  W.  Kellar  a  bankrupt  and  ap- 
pointing his  assignee  in  bankruptcy,  we  apprehend  it  would 
have  been  proper  to  direct  the  payment  of  his  share  under 
the  will  to  such  assignee.  So,  if  lie  had  presented  an  assign- 
ment by  him  of  his  interest,  with  a  power  of  attorney  to 
receive  and  receipt  for  it.  In  Crownover  v.  Bamburg  et  a!., 
2  III.  App.  162,  where  an  administrator  was  garnisheed  as  to 
the  share  of  a  distributee,  but  before  service  of  the  writ  had 
virtually  accepted  an  order  from  such  distributee  to  p?iy  it  to 
another  party,  it  was  held  that  this  was  "  an  entire  appropria- 
tion of  the  funds  beyond  the  reach  or  control  of  the  distributee, 
and  therefore  the  garnishee  should  have  been  discharged, 
being  no  longer  his  debtor."  If  the  order  of  distribution 
makes  the  administrator  amenable  to  garnishment  as  the 
debtor  of  the  distributee  (Bartell  v.  Bauman,  12  111.  App. 
450),  justice  to  him  and  to  the  rightful  claimant  would  require 
that  the  court  authorised  to  make  the  order  should  have  power 
to  ascertain  the  party  really  entitled,  and  to  direct  the  pay- 
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ment  to  be  made  accordingly,  or  if  there  was  a  controversy  as 
to  the  person  so  entitled,  which  for  any  reason  it  could  not 
settle,  that  it  should  withhold  the  order  of  distribution  as  to 
the  share  so  in  dispute,  until  it  was  settled  by  competent 
autliority. 

We  think  tlie  quit  claim  deed  of  Amos  "W.  Kellar  to  appel- 
lee was  an  equitable  assignment  of  his  interest  in  the  proceeds 
of  the  land  therein  described,  and  authority  to  her  to  receive 
the  same.  The  circumstances  shown  njake  a  crise  widely  dif- 
fering from  that  of  Long  v.  Long,  118  111.  63S,  to  which  we 
have  been  referred  since  this  cause  was  submitted. 

There,  William  Long  conveyed  to  a  son  of  a  deceased  son, 
certain  land,  and  received  from  the  latter  a  quit  claim  deed 
of  other  land,  and  the  question  was  whether  this  deed,  of 
itself,  or  with  the  other  evidence  produced,  proved  a  release 
or  agreement  for  a  release  by  the  grantor,  of  all  interest  in 
the  estate  of  his  grandfather,  upon  his  decease,  personal  as 
well  as  real.  The  court  say  (p.  648) :  "  When  a  conveyance 
lias  been  made  between  parties  sui  juris,  it  will  be  presumed, 
in  tJie  absence  of  anything  to  the  contrary,  there  was  an  ante- 
cedent agreement  to  deliver  just  that  kind  of  an  instrument 
and  no  other.  Hence,  it  is  altogether  illogical  to  assert,  as  is 
done  here,  tliat  an  ordinary  quit  claim  deed  for  a  certain 
specifically  described  tract  of  land  affords  any  evidence  of  an 
intention  on  the  part  of  the  grantor  to  release  an  expected 
inheritance  from  the  grantee."  And  the  court  further  found 
that  in  that  case  the  presumption  obtained,  there  being  noth- 
ing shown  that  was  sufficient  to  overcome  it.  In  the  case  at 
bar,  a  son,  for  a  valuable  consideration,  quit-claimed  his  inter- 
est in  certain  lands,  of  which  his  father  liad  died  seized,  and 
which  he  knew  were,  by  his  father's  will,  to  be  sold  by  his 
exiBcutor,  who  was  tliereby  directed  to  divide  the  proceeds 
among  his  children.  Since  the  deed  would  be  wholly  inoper- 
ative if  not  to  transfer  his  interest  in  those  proceeds,  equity 
gives  it  that  effect  And  that  such  was  his  intention  was 
clearly  shown  by  other  facts.  It  was  an  authority  from  him 
to  lier,  as  full  and  formal  as  he  could  give,  to  receive  it  in  his 
stead.     The  trustee  had  so  recognized  it.     The  other  legatees 
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had  notice  of  it  and  of  her  claim  under  it,  and  none  objected. 
If  the  Coiintj  Court  could  have  judicially  understood  that 
Milner  &  Co.  were  contesting  it  in  another  court,  its  order 
forestalled  the  judgment  of  that  court,  and  ignored  their 
claim  as  well  as  that  of  appellee,  and  the  question  of  the 
trustee's  contingent  liability;  for  it  not  only  dismissed  tlie 
petition  of  appellee,  but  directed  that  the  fund  be  paid  to 
Amos  W.  Kellar. 

We  are  clearly  of  opinion  that  upon  tlie  facts  shown,  appel- 
lee was  justly  entitled  to  it,  and  therefore  that  the  order  of 
the  Circuit  Court  was  right.  Inclining  to  think  it  was  also 
legal,  it  will  be  affirmed. 

Order  affirmed. 


Thomas  J.  Bunn 

V. 

Third  National  Bank. 

Banks-^Deposil — Failure  to  Credit — Evidence— JnetructionB — Practice. 

1.  While  it  is  the  province  of  the  jury  exclusively,  in  the  first  instance,  to 
judge  of  the  credibility  of  witnesses,  their  judgment  should  not  be  allowed 
to  stand  if  it  appears  to  be  clearly  unreasonable. 

2.  The  fact  of  the  occurrence  of  errors  in  accounts  is  to  be  believed 
when  proved  in  the  usual  manner  unless  the  witness  is  discredited  on  some 
other  and  reasonable  ground. 

3.  Abstract  improbability  is  not  alone  sufficient  to  discredit  statements 
of  even  a  single  witness,  although  made  upon  a  subject  in  which  he  has  a 
personal  interest. 

4.  Errors  in  the  instructions  of  the  court  below  held  to  have  been  mis- 
leading as  to  the  legal  effect  of  evidence. 

[Opinion  filed  May  24,  1890.] 

In  error  to  the  Circuit  Court  of  McLean  County;  the  Hon. 
A.  Sample,  Judge,  presiding. 

Messrs.  Kerrick,  Lucas  &  Spencer,  for  plaintiff  in  error. 
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"  It  is  a  well  settled  rule  that  a  witness  can  not  be  cross- 
examined  as  to  any  fact  which  is  collateral  and  irrelevant  to 
tlie  issne,  merely  for  the  purpose  of  contradicting  him  by 
other  witnesses,  if  he  should  deny  it,  thereby  to  discredit  his 
testimony;  and  if  a  question  is  put  to  a  witness  which  is  col- 
lateral or  irrelevant  to  the  issue,  his  answer  can  not  be  con, 
tradicted  by  the  party  asking  the  question,  ibut  is  conclusive 
against  him."  1  Grecnleaf's  Evidence,  Sec.  499,  Redlield's 
Edition:  Spencely  v.  DeWillott,  8  East,  108;  Combs  v.  Win- 
Chester,  39  N.  H.  1;  C,  B.  &  Q.  K.  E.  Company  v.  Lee,  60 
111.  504;  Wharton's  Evidence,  Sec.  658;  C,  R  I.  &  P.  R.  R 
Company  v.  Bell,  70  111.  105. 

"  A  witness  can  not  be  cross-examined  as  to  any  distinct 
collateral  fact  for  the  purpose  of  afterward  impeaching  his 
testimony  by  contradicting  him.  If  a  question  as  to  a  collat- 
eral fact  be  put  to  a  witness  for  the  purpose  of  discrediting 
his  testimony,  his  answer  must  be  taken  as  conclusive,  and  no 
evidence  can  be  afterward  admitted  to  contradict  it."  1 
Starkie's  Evidence,  189;  C,  B.  &  Q.  R  R  Co.  v.  Lee,  sujpra. 

"  It  is  a  settled  rule  of  practice  that  when  a  witness 
is  cross-examined  on  a  matter  collateral  to  the  issue,  he 
can  not,  as  to  his  answer,  be  subsequently  contradicted  by 
the  party  putting  the  question."  Wharton's  Evidence,  Sec. 
509. 

"On  cross-examination,  for  the  purpose  of  testing  the 
memory  or  honesty  of  the  witness,  questions  may  be  asked 
relating  to  matters  collateral  to  the  issue,  and  the  answer  to 
which  would  neither  be  relevant  nor  material  to  the  issue; 
but  the  party  putting  the  questions  must  take  the  answers  as 
they  are  given.  He  can  not  produce  evidence  to  disprove 
them,  nor  to  contradict  the  witness  by  his  own  previous  state- 
ments."    Combs  v.  Winchester,  supra. 

*'  The  same  nile  obtains  if  a  question  as  to  a  collateral  fact 
be  put  to  a  witness  for  the  purpose  of  discrediting  his  testi- 
mony; his  answer  must  be  taken  as  conclusive,  and  no  evidence 
can  afterward  be  admitted  to  contradict  it."  Ware  v.  Ware, 
supra. 

"  The  testimony  which  a  witness  had  given  and  his  answers 
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being  as  to  a  collateral  matter,  had  to  be  taken  as  conclusive." 
C,  R.  I.  &  P.  K.  E.  V.  Bell,  siipra. 

In  cases  where  there  is  any  uncertaintj  as  to  the  corroctness 
of  the  verdict  the  conrt  will  always  rererse.  I.  C.  R.  fl.  Co. 
V.  Maffit,  67  111.  431;  Volk  v.  Roche,  80  111.  297;  Steinmeyer 
V.  The  People,  95  111.  387;  Cnshman  v.  Cogswell,  86  111.  62; 
Iloge  V.  The  People,  117  111.  45;  Wabash  R.  R.  Co.  v.  Henks, 
91   III,  406. 

In  the  Steinmeyer  case,  Craig,  J.,  says:  "It  is  true  the 
instructions  on  the  same  subject  given  on  behalf  of  the  defend- 
ant, laid  down  the  law  correctly.  But  that  is  not  enough. 
The  jury  may  have  disregarded  the  instruction  for  the  defend- 
ant and  followed  those  for  the  people.  They  had  as  much 
right  to  follow  the  one  as  the  other,  and  it  is  impossible  for 
the  court  to  say  which  instructions  controlled  the  deliberations 
of  the  jury.  If  the  jury  followed  the  sixth  instruction  given 
for  the  people,  as  we  may  presume  from  the  verdict  they  did, 
then  they  were  misled." 

In  the  Hoge  case,  supra^  Schol field,  J.,  says:  "It  is  con- 
tended, however,  that  even  conceding  the  instructions  to  be 
eiToneous,  they  furnish  no  ground  to  reverse  the  judgment 
below  because  *  *  *  the  errors  in  them  were  cor- 
rected by  other  instructions,  in  which  the  law  was  fully  and 
accurately  stated.  It  is  our  practice,  when  we  can  see  from 
Ihe  record  that  the  evidence  was  so  overwhelmingly  against 
the  defendant  that  had  the  jury  been  instructed  properly  they 
must  still  necessarily  have  found  as  they  did,  to  decline  to 
reverse  for  mere  error  of  instruction.  But  when  the  evidence 
upon  the  question  of  guilt  is  not  such  that  all  honest  minds 
of  ordinary  intelligence  must  necessarily  come  to  the  same 
conclusion  after  giving  it  proper  consideration,  the  defendant 
is  entitled  to  have  it  passed  upon  by  a  jury  instructed  with 
substantial  accuracy  as  to  the  law  applicable  to  it," 

Mr.  JoHK  E.  Pollock,  for  defendant,  in  error, 

Pleasants,  P.  J.  This  was  an  action  of  assumpsit  brought 
by  plaintiff  in  error  in  June,  1888,  upon  his  claim  that  on 
April  24,  1883,  he  made  a  deposit  in  the  bank,  for  a  part 
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of  which,  amounting  to  $510,  through  his  own  oversight,  he 
received  no  credit,  and  whicli  the  bank  refuses  to  pay.  The 
cause  was  tried  by  a  jurj',  and  on  tlieir  verdict,  which  the 
court  refused  to  set  aside,  judgment  was  entered  for  the 
defendant. 

At  the  time  of  the  alleged  deposit  plaintiflf  was  cashier  of 
this  bank,  and  also,  as  lie  had  been  for  several  years,  treas- 
urer of  the  board  of  education  of  the  city  of  Bloomington. 
The  money  of  the  board,  as  he  received  it  from  time  to  time, 
was  deposited  by  him  in  the  bank  to  its  credit.  Tlie  account 
was  kept  in  its  name  on  the  books  of  the  bank  and  on  tiic 
pass  book  which  was  in  the  hands  of  the  secretary  of  the 
board.  School  orders  on  the  treasurer  were  paid,  not  on 
checks  drawn  by  him,  but  on  such  orders  directly,  and  charged 
to  that  account. 

On  the  24th  of  April,  1883,  the  township  collector  paid  to 
plaintifiE  as  such  treasurer,  for  taxes  due  the  board,  the  sum  of 
$14,180.49,  of  which  $13,670.49  was  in  his  check  on  another 
bank,  and  the  balance,  $510,  in  seventeen  couj-ons  cut  from 
bonds  issued  by  the  board  of  education.  These  coupons  were 
identified  by  the  acting  cashier  of  the  First  National  Bank  as 
having  been  paid  by  him  to  the  collector  on  that  day,  for  taxes 
due  from  said  bank.  The  payment  by  the  collector  to 
plaintiff  was  doubtless  made  in  the  bjink  and  while  the  latter 
was  acting  as  teller  in  tlie  temporary  absence  of  his  son.  Ho 
then  made  out  a  deposit  ticket  of  that  date,  showing  as  depos- 
ited by  the  board  of  education  only  "currency,  $13,670.49," 
the  amount  of  the  collector's  check,  and  made  a  like  entry  on 
the  teller's  cash  book;  and  on  the  teller's  spindle  was  found, 
on  the  same  day,  a  blank  check  as  follows: 

"  Bloominoton,  III.,  4124, 

Third  National  Bank. 

Pay  to or  bearer. 

......  Coupons dollars. 

Board  of  Education, 
$510  T.  J.  B.," 

on  which  was  stamped  the  words:  "Third  National  Bank,  paid 
Apl.  24,  1883,  Bloomington,  111.,"  and  to  which  was  pinned 
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the  seventeen  coupons  referred  to.  The  written  matter  in 
said  check  beino^  the  figures  indicating  the  month  and  day  of 
the  month  in  tlie  date,  coupons,  amount,  abbreviation  of  the 
name  of  the  board  and  his  own  initials,  was  all  in  the  hand  of 
plaintiff.  In  the  board's  account  on  the  deposit  book  of  the 
bank  appear  the  following  entries  as  of  that  date:  on  the 
credit  side,  "  Apl.  21,  city  tax  $13,670.49,"  and  on  the  debit 
side,  "  Apl.  24,  18S3,  coupons  $510."  So  far  the  facts  arc 
undisputed. 

Manifestly  this  charge  against  the  board  of  $510  was  erro- 
neous unless  the  bank  did  in  fact  pay,  or  which  is  the  same 
in  effect,  give  credit  for  these  coupons  to  somebody.  It  is 
not  claimed  or  suggested  that  any  such  credit  was  ever  given. 
And  tlie  claim  that  they  were  paid  rests  upon  the  following 
facts :  that  they  were  treated  as  cash  and  would  have  been 
cashed  by  either  of  the  city  banks  at  any  time  upon  presen- 
tation by  a  reputable  holder;  that  the  bank  had  possession  of 
them;  that  the  paper  to  which  they  were  attached  bore  its 
stamp  of  payment;  that  they  were  charged  to  the  board  of 
education  and  no  corresponding  credit  was  given;  and  that  at 
the  close  of  the  day's  business  it  had  no  more  cash  than  its 
books  called  for. 

These  circumstances  would  raise  a  presumption  of  payment. 
But  it  would  not  be  conclusive.  Each  and  all  of  them  might 
be  contradicted  or  explained  or  overcome  by  other  evidence, 
and  the  presumption  would  be  fully  rebutted  by  proof  that  it 
got  them  of  plaintiff  without  actually  paying  them.  In  that 
case  the  bank  might  have  had  no  more  cash  than  its  books 
called  for,  but  would  have  had  $510  m;>re  than  they  ought 
to  have  called  for;  the  stamp  and  charge  and  omission  of 
credit  would  have  been  all  in  error  and  of  no  effect ;  and  its 
possession  would  have  given  it  no  right  to  retain  them  against 
the  demand  of  plaintiff. 

The  only  question,  then,  is  whether  it  got  them  of  him 
without  paying  them.  If  it  did  not  it  is  of  no  concern  to  him 
or  to  the  court,  in  this  case,  how  it  did  get  them. 

Of  the  fact  that  it  got  them  of  him,  the  evidence  leaves  no 
room  for  a  reasonable  doubt.     It  is  true  the  plaintiff  himself 
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teetificd  tliat  he  had  no  independent  recollection  of  receiving 
these  coupons  from  the  collector  or  of  ever  seeing  them  until 
long  after  the  transaction;  but  his  own  minutes,  as  of  that 
day,  on  the  blank  check  to  which  they  were  pinned,  in  con- 
nection with  the  book  entries  mentioned,  enabled  him  to  state 
with  absolute  contidence  that  they  were  on  tliatday  put  in  its 
possession  by  him.  This  evidence  was  competent  and  proper. 
Lawrence  v.  Stiles,  16  III.  App."489.  The  bank  certainly  got 
them  and  charged  tliem  to  tlie  board  on  that  day.  Other  and 
disinterested  witnesses  prove  that  they  M'ere  held  previously 
on  the  same  day  by  the  First  National  Bank  and  then  by  the 
collector,  who  paid  them  as  cash  to  the  plaintiff.  There  is 
nothing  tending  to  show  that  he  lost  them  or  transferred  them 
to  a  third  party,  or  any  possession  of  them  between  that  of 
])!aintiS  and  that  of  defendant. 

Had  they  been  presented  to  the  bank  by  any  other  person 
there  would  have  been  no  such  memorandum  attached  to  them 
as  that  which  appeared  on  the  blank  check.  No  such  claim 
is  made.  On  this  point  the  evidence  is  all  one  way,  and  it  nmst 
be  accepted  as  a  fact  that  it  got  them  of  him. 

The  dase  is  then  narrowed  to  the  question  whether  he  took 
or  received  anything  from  it  for  them.  That,  too,  seems  to 
admit  of  but  one  answer.  Nothing  could  be  more  positive, 
certain  and  unqualified  than  his  statement  that  he  never  did 
There  was  no  check,  entry  or  memorandum  of  any  kind  tend- 
ing to  show  the  contrary.  From  tlie  date  of  its  organization 
he  had  deposited  in  that  bank  all  the  funds  he  had  received 
as  treasurer  of  the  board  of  education.  They  had  been  paid 
out  on  orders  of  the  board  upon  him,  and  not  upon  his  check. 
He  eays  :  "  I  never  gave,  in  the  ten  or  eleven  years  I  was 
treasurer,  but  tliree  checks  as  treasurer;  one  was  when  we 
transferred  the  account  from  the  People's  Bank  to  the  Third 
National  Bank,  and  one  check  when  1  transferred  the  monej' 
to  Price  Fell,  my  successor,  and  the  third  time  when  Mr. 
Tryner  was  elected  treasurer;"  and  further,  that  during  all 
that  time  "he  had  nothing  to  do  with  keeping  the  account  as 
treasurer  of  tlie  board  of  education;  the  bank  always  did 
that"     These  statements  were  not  contradicted  in  any  way. 

Vol-  XXXTllI  6 
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He  had  never  received  or  claimed  or  asked  anything  for  his 
services  as  treasurer,  directly,  but  only  through  his  interest 
in  the  bank,  which  had  the  benefit  of  the  deposits.  Wiiat, 
then,  should  or  would  he  do — or  at  least  intend  to  do — with 
these  coupons,  which  were  paid  to  him  as  such  treasurer, 
and  the  amount  of  which  was  included  in  the  recei|>t  he  gave 
to  the  collector,  except  deposit  them  to  the  credit  of  the 
board's  account?  No  occasion  or  reason  is  shown  for  any 
exceptional  mode  of  dealing  with  this  item  of  the  trust  fund. 
Nobody  supposes  that  he  meant  to  steal  it;  nor  is  there  any 
ground  for  the  supposition  tliat  he  may  have  had  some  special 
use  of  his  own  for  it  just  at  that  time  and  so  used  it  with  tlie 
intention  of  replacing  it.  But  it  is  asked  why,  if  he  intended 
to  deposit  these  coupons,  did  he  not  include  them  with  the  col- 
lector's  check  in  the  deposit  ticket  he  made  out,  but  put  them 
on  the  teller's  spindle,  like  paid  checks?  To  that  question  we 
think  the  facts  shown  furnish  the  answer  also  given  by  the 
plaintiff  on  his  cross-examination:  '^Just  simply  because  it 
was  overlooked."  That  is  not  so  extraordinary  that  we 
should  hesitate  to  believe  it  upon  the  uncontradicted  state- 
ment of  an  intelligent  and  unimpeached  witness,  though  in 
his  own  favor.  Experience  and  observation  abundantly  show 
the  liability  of  careful  business  men  to  make  such  mistakes 
and  oversights.  The  plaintiff,  on  the  occasion  referred  to, 
liad  been  called  from  his  usual  place  and  occupation  to  attend 
for  a  time  to  the  duties  of  the  teller.  In  tiie  midst  of  them, 
this  transaction  took  place.  It  was  doubtless  brief,  and  on 
his  part  probably  somewhat  hurried.  He  had  been  accus- 
tomed to  receive  the  amount  due  from  the  collector  in  his 
single  check,  which  lie  indorsed  and  deposited  just  as  he  did 
the  one  in  question.  Perhaps  the  force  of  habit,  in  the 
hurry  and  distraction  of  the  moment,  is  all  there  was  to 
account  for  his  omission  from  the  deposit  ticket  of  these 
coupons.  But  they  were  not  cash  to  be  put  in  the  drawer, 
and  paid  out  as  such,  nor  checks,  to  be  paid  and  spindled  like 
others.  It  may  be  that  for  that  reason,  he  did  not  at  once 
determine  just  what  to  do  with  them,  and  therefore  attached 
the  memorandum,  which  could  be  spindled  without  cutting 
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tlieni^  and  pat  them  there  until  he  should  find  time  to  place 
them  or  dispose  of  them  as  he  should  determine.  Perhaps 
his  intention  was  to  return  them  directly  to  the  board  as  his 
vouchers  witliout  having  them  go  through  the  bank,  and  so 
attached  it  to  show  the  teller  and  bookkeeper  that  they  stili 
belonged  to  the  board,  or  to  him  as  its  treasurer,  and  were 
not  to  be  treated  as  paid  by  the  bank,  or,  if  he  stamped  it  as 
paid,  that  they  were  to  be  credited  as  deposited  by  the  board 
through  him  as  treasurer.  For  if  they  were  in  fact  paid,  and 
therefore  to  be  charged  but  not  credited,  as  claimed  by  the 
bank,  we  see  no  reason  for  the  memorandum.  Without  it, 
in  that  case,  they  would  have  been  returned  to  the  secretary 
when  the  pass  book  was  next  written  up.  *  It  really  and  dis- 
tinctly shows  all  the  features  of  a  deposit  ticket — date,  charac- 
ter and  amount  of  the  deposit,  with  the  name  of  the  depositor 
— and  the  regular  deposit  ticket  may  have  been  thought  to  be 
toa  light  to  be  spindled  with  the  weight  of  seventeen  coupons 
attached,  or  less  convenient  in  size  and  shape  for  filing. 

All  this,  however,  is  matter  of  speculation,  or  at  most,  of 
inference.  Plaintiff,  himself,  has  no  positive  recollection  of 
the  facts.  He  only  knows  he  was  not  paid  for  the  coupons, 
and  that  if  he  failed  to  take  the  proper  steps  to  get  credit  for 
them,  it  was  simply  an  oversight.  We  are  satisfied  that  if  he 
had  been  paid,  he  would  not  have  forgotten  it,  nor  made  tlie 
useless  memorandum. 

It  is  said  this  pretended  failure  of  recollection  discredits 
him,  and  that  he  not  only  failed  to  remember  the  facts,  but 
positively  believed  that  he  received  no  coupons  from  the  col- 
lector. It  appears  that  in  April,  1887,  Mr.  Pell  having  been 
elected  treasurer  to  succeed  iiim,  he  transferred  to  him  the 
balance  in  his  hands  as  shown  by  the  bank  and  pass  books. 
Afterward  the  board  discovered  from  the  collector's  books 
that  he  had  paid  to  plaintiff  $510  more  than  the  latter  had 
accounted  for,  and  demanded  it  of  him.  Knowing,  as  he 
claims,  that  he  had  deposited  in  the  bank  all  he  had  received, 
tliat  he  had  drawn  out  nothing  on  his  own  account  and  that 
he  had  paid  over  the  balance  shown  by  the  books  kept  by  the 
bank,  which  ho  had  a  right  to  presume  correct,  he  declined 
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to  comply,  and  repeatedly  stated  to  different  parties,  that  he 
had  no  recollection  of  receiving  the  coupons,  or  of  seeing 
them,  and  believed  he  did  not  receive  or  see  them.  The 
board  brought  suit  on  his  official  bond,  which  he  resisted,  bnt 
on  conclusive  proof  that  he  had  in  fact  received  them,  a  judg- 
ment was  rendered  against  him  for  that  amount  and  interest. 
Having  paid  that  judgment,  he  made  demand  of  the  bank  for 
the  $510,  and  on  it«  refusal  to  pay,  brought  this  suit.  On  the 
trial,  he  admitted  these  statements,  but  testified  that  he  had 
not  then  seen  the  memorandum  since  he  spindled  it,  and 
believed  them  to  be  true.  Bnt  what  of  it  ?  He  was  certainly 
bnt  simply  mistaken.  We  see  no  indication  of  bad  faith  in 
anything  he  is  shown  to  have  said  or  done  about  them,  and  if 
the  facts  made  so  little  impression  that  he  had  forgotten 
them,  it  tends  to  corroborate  rather  than  to  discredit  his 
explanation  of  his  failure  to  get  either  cash  or  credit  for  them. 

We  are  not  clear  that  the  oversiglit  was  altogether  on  his 
part,  but  if  it  was  and  resulted  in  an  error  against  him,  that 
error  should  be  corrected,  notwithstanding  his  relation  to  the 
bank. 

It  is  argued  that  these  coupons  are  shown  to  have  been  paid 
by  the  fact  that  at  the  close  of  the  day,  the  bank  appeared  to 
have,  by  actual  count,  no  more  cash  than  the  books  called  for, 
though  if  they  had  not  been  paid,  it  should  have  had  $510 
more  than  was  so  called  for. 

Had  the  teller's  count  of  the  cash  been  correct  and  the 
bookkeeper's  accounts  correctly  shown  the  transactions  of  the 
day,  there  would  have  been  no  discrepancy;  bnt  it  is  true  tliat 
if  the  only  error  was  in  their  representation  that  the  coupons 
were  paid  by  the  bank,  it  should  have  had  $510  more,  and 
the  fact  that  it  did  not,  if  it  was  a  fact,  showed  that  either 
that  representation  was  not  an  error,  or  else  that  it  was  not 
the  only  one — but  which,  is  still  the  question. 

It  appears  that  on  the  23d  of  April,  1883,  the  day  before 
the  bank  got  these  coupons,  the  cash,  as  counted  by  the  teller 
at  the  close  of  the  day's  business,  was  $18.31  less  than,  accord- 
ing to  the  bookkeeper's  accounts,  it  should  have  been ;  and 
on  the  24:th,  it  was  still  "  short "  $8  instead  of  being  "  over  " 
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$498,   as  the  bank  claims  it  would  have  been   if  plaintiff's 

theory  had  been  true. 
But  plaintiff  claims  that  on  the  25th.  there  was  found  to  be 

an  "  overage  "  of  $499.     It  is  at  and  upon  this  point  that  the 

principal  difficulty  arises. 

The  teller's  cash  book,  after  showing  in  detail,  in  different 

columns,  the  items  of  cash  on  hand  as  counted,  recapitulates  as 

follows : 

"Legal  tender $39,000 

National  currency 19,060 

Gold 1,336 

Silver 2,318.95 

JNickels,  etc 49.30 

Cash  items 6,086.53 

Dfts.: 231.11 

Total $68,080.89." 

It  shows  also  a  corrected  statement  of  the  total  as  follows: 

*  "  68,080.89 
10. 


*68,090.89 
5.75 

68,096.64 

Am.  499  over." 
In  the  footing  of  the  recapitulation  the  figure  9  appears  to 
have  been  written  over  the  figure  8,  in  the  thousand  column, 
as  if  intended  to  make  the  footing  69,080.89;  and  a  like  change 
in  the  same  figure  in  the  corrected  statement,  in  the  two 
places  indicated  above  by  the  asterisks.  Counsel  for  the 
defendant  insist  that  the  change  made  was  from  9  to  8;  and 
so  it  would  seem  from  the  above  statement  alone,  since 
it  properly  expressed  the  sum  of  all  the  numbers  that  appear 
to  have  been  added.  But  from  inspection  of  the  page  in 
the  record  which  is  understood  to  be  the  original  page  from 
the  teller's  book,  we  should   say  without  hesitation  tliat  the 
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9  was  written  over  the  8.  Moreover,  the  teller  himself  testi- 
fied that  he  did  so  write  it;  and  further,  that  besides  the 
items  10  and  5.75,  discovered  on  recounting  and  noted  in 
the  corrected  statement,  there  was  in  fact  another,  of  $1,000, 
which  he  did  not  so  note;  that  he  then  wrote  the  "result 
shown"  "499  over,"  when  without  that  item  his  cash  would 
have  been  about  $500  short;  and  that  this  overage,  with  only 
the  usual  slight  variations,  continued  to  appear  by  actual 
count  until  the  22d  of  May,  when  it  was  taken  from  the 
counter  and  put  in  the  safe  as  overage,  of  which  fact  he  made 
a  note  in  his  book  at  that  time. 

These  statements,  if  true,  would  close  np  every  way  of 
escape  from  the  conclusion  that  the  bank  did  not  pay  these 
coupons.  No  attempt  is  made  to  reconcile  them  with  any 
other.  The  ground  taken  is  that  they  are  not  true;  at  least, 
that  he  did  not  find  the  $1,000  mentioned,  among  his  cash. 
But  this  is  mere  assumption,  resting  solely  upon  the  abstract 
improbability  of  the  alleged  fact.  However  improbable  it 
might  seem,  in  advance,  that  a  teller  would  overlook  so  large 
an  item,  and  that  when  found  he  would  not  specifically  note 
it,  tliough  he  so  noted  other  and  insignificant  items  so  over- 
looked and  found^  and  that  he  would  be  unable  six  years 
afterward  to  tell  of  what  it  consisted  or  how  it  was  found, 
such  improbability  would  not  make  these  circumstances 
legal  evidence  tending  to  prove  it  was  not  found.  In  the 
same  sense  the  facts  upon  which  almost  every  law  suit  is 
based  are  improbable.  They  are  out  of  or  contrary  to  the 
usual  course  in  like  cases  respectively.  If  it  were  not 
abstractly  improbable  that  makers  of  plain  promissory  notes 
would  fail  to  pay  them  according  to  their  tenor,  we  would 
have  no  suits  upon  such  instraments,  for  they  would  not 
be  in  use.  As  already  observed  in  reference  to  plaintiff's 
alleged  oversight  in  the  matter  of  his  deposit  ticket,  such 
facts  may  be  legally  and  satisfactorily  proved  by  the  un- 
aided testimony  of  a  single  witness,  and  their  abstract  improb- 
ability is  not  legal  evidence  to  the  contrary.  Here  tlie 
finding  of  the  $1,000,  at  first  overlooked,  was  clearly  testified 
to  by  the  person  who  claims  to  have  found  it     His  intelli- 
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genee  is  not  questioned.  His  veracity  was  not  impeached, 
generally,  nor  were  his  statements  contradicted  on  any  point 
at  all  matei^ial.  They  were  corroborated  by  contcmporaneons 
book  entries  made  in  the  regular  course  of  business  and  line 
of  duty.  True,  this  item  was  not  specifically  noted  when 
found.  Nor  was  it  necessary  it  should  be.  The  total  amount 
was  what  was  required  to  be  ascertained.  Consisting  of  divers 
snms  of  different  classes  of  items,  it  was  convenient  and  help- 
ful to  note  them  separately  and  specifically,  but,  as  to  this 
particular  item,  and  even  $1,000,  when  he  had  added  up  those 
noted  and  stated  the  sum,  it  was  sufficient  for  the  purpose  in 
view  simply  to  include  it  by  changing  the  statement  of  that 
sum  when  he  discovered  the  omission.  That  was  done.  Hav- 
ing been  stated  at  $68,080.89,  it  was  changed  to  $69,080.89 
and  then  the  result  as  $499  '^over,"  when  without  such  find- 
ing and  addition  it  would  have  been  more  that  $500  "short." 

These  statements  and  figures  necessarily  import  a  finding 
of  $1,000,  at  first  overlooked,  on  that  day,  and  are  tantamount 
to  a  specific  entry  of  that  item  at  that  time.  And  they  are  to 
be  received  with  more  confidence  because  they  were  made 
against  the  credit  and  interest  of  the  witness,  and  before  any 
controversy  had  arisen  or  been  anticipated  between  his  father 
and  the  bank.  Why  should  he  then  admit  an  error  on  his 
own  part  and  charge  himself  with  $1,000  if  he  did  not  have 
it?  They  are  further  corroborated  by  the  series  of  entries 
consistently  following  from  day  to  day,  showing  substantially 
the  same  overage,  with  no  otlier  exphmation  than  the  one  he 
gave,  and  by  the  testimony  of  the  plaintiff  as  to  his  deposit  of 
the  coupons  and  as  to  the  appearance  and  disposition  of  the 
overage  on  the  22d  of  May,  when,  according  to  the  book,  it 
was  "put  in  safe"  as  overage  and  then  dropped  from  $479 
to  $17.08. 

Defendant  denies  the  finding  of  this  item  and  insists  that 
the  book  shows  a  shortage  of  more  than  §500  on  the  25th  of 
April,  notwithstanding  the  entry  "  499  over."  It  is  not 
denied,  however,  that  the  same  book  shows  an  overage  of 
nearly  $500  on  the  26th.  (Mr.  Frank  Bunn,  who  kept  it,  says 
$492.23,  and  Mr.  Waddle,  who   succeeded  him  as  teller  in 
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April,  1SS5,  and  was  called  as  a  witness  by  defendant,  eaye 
$477.33.)  Here  is  a  difference  of  $1,000  wholly  unaccounted 
for,  unless  by  the  deposit  of  these  coupons  without  payment. 
If  that  item  was  not  found  on  the  25th  as  the  teller  states,  the 
sliortage  of  §500,  which  the  defendant  claims  then  appeared, 
should  have  appeared  on  the  26th  also,  and  continued  to 
appear,  since  nothins^  is  claimed  to  have  been  discovered  ni 
any  time  afterward  to  account  for  its  appearance  or  to  make 
it  up. 

Thus,  in  respect  of  abstract  improbability,  defendant's 
theory  of  the  case  has  but  little,  if  any,  advantage  over  that 
of  plaintiff,  while,  unlike  the  latter,  it  is  without  evidence  to 
support  it. 

According  to  each  there  were  errors — perhaps  somewhat 
unusual  in  extent — in  the  cash  Jtccount,  or  in  tlie  book  entries, 
or  in  both,  and  just  how  they  came  to  be  committed  16  not 
shown.  But  this  is  not  very  remarkable ;  certainly  not  incred- 
ible. The  teller  did  not  pretend  to  know,  nor  do  we  learn 
from  any  source  how  he  failed  to  find  an  overage  of  $500  on 
April  24th,  as  he  ought  if  the  coupons  were  deposited  and 
not  paid  on  that  day,  nor  how  it  was  that  lie  overlooked  tho 
$1,000  on  his  first  count  on  the  25th.  Yet  the  facts  as  stated 
may  have  occurred  in  any  one  of  several  different  ways,  and 
the  statement  sliould  not  of  itself  discredit  any  witness,  espe- 
cially when  made  against  his  interest.  Occasional  errors  and 
oversights  of  this  kind  are  to  be  expected.  The  fact  of  their 
occurrence  is  to  be  believed  when  proved  in  the  usual  manner, 
unless  the  witness  is  discredited  on  some  other  and  a  reason- 
able ground.  We  apprehend  that  the  plaintiff  and  his  son 
were  discredited  by  the  jury  iii  this  case,  largely  on  account 
of  these  admitted  errors  and  oversights,  though  neither  was 
responsible  for  those  of  the  other,  and  that  the  verdict  was 
based,  not  on  any  contradictory  evidence,  but  on  the  sup- 
posed want  of  credible  evidence  on  behalf  of  tlie  plaintiff. 
And  while  it  is  the  province  of  the  jury,  exclusively,  in  tho 
first  instance,  to  judge  of  tlie  credibility  of  witnesses,  their 
judgment  should  not  be  allowed  to  stand  if  it  appears  to  the 
court  to  be  clearly  unreasonable.     It  so  appears. to  us   in  this 
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case.  -And  wo  are  of  opinion  that  they  were  probably  also 
misled  to  some  extent  in  the  same  direction  by  the  third  and 
sixth  instructions  given  for  the  defendant 

All  of  the  force  of  tlic  third  is  in  its  implication  that  there 
was  evidence  tending  to  show  that  plaintiff,  both  out  of  court, 
and  as  a  witness  on  a  former  trial,  had  pledged  his  veracity 
for  statements  concerning  the  coupons  which  were  untrue  in 
fact  and  different  from  his  testimony  in  this  case.  We  find  no 
such  evidence  in  the  record.  The  statements  referred  to  were 
not  affirmations  but  negations.  Some  of  them  were  expressed 
to  be  according  to  his  recollection,  and  all  were  in  their  nature 
matter  of  recollection,  and  not  of  absolute  knowledge.  The 
undisputed  facts,  aside  from  his  statement,  leave  no  doubt 
that  he  honestly  and  confidently  believed  them  at  the  time  he 
made  them,  and  with  such  apparent  reason  as  divested  them 
of  all  tendency  to  impeach  even  his  general  recollection.  Who 
of  us  has  not,  for  like  reasons,  with  like  confidence,  denied  his 
own  sayings  and  doings  and  receipts,  and  been  honestly  sur- 
prised by  conclusive  evidence  to  the  contrary  ?  The  differ- 
ences between  the  statements  here  referred  to  were  not  of  the 
kind  which  the  law  or  refison  would  allow  to  be  considered 
with  reference  to  the  credibility  of  the  witness.  We  feel  sure 
that  this  instruction  should  not  have  been  asked. 

The  sixth  treats  the  teller's  entry  of  April  25th,  "499 
over  "as  a  "conclusion  of  Frank  Bunn,"  which  should  not 
govern  the  jnry,  if  they  believed,  from  the  whole  evidence, 
there  was  a  shortage.  Certainly  the  jury  should  be  gov- 
erned as  to  the  finding  upon  every  issue,  by  what  they  believe 
from  the  whole  evidence  in  relation  to  it.  But  it  was  not 
proper  to  characterize  this  item  of  that  evidence  as  a  "  con- 
clusion of  Frank  Bunn."  It  did  not  purport  to  be  nor  was  it 
in  fact  any  such  thing.  It  purported  to  be  and  was  a  con- 
clusion of  the  arithmetic,  which  is  a  very  different  thing. 
The  data  were  given,  being  the  amount  called  for  by  the 
bookkeeper's  book  and  the  amoimt  appearing  by  the  teller's 
count.  The  process  was  simple  subtraction,  and  the  result  was 
the  difference  stated.  Its  natural  and  legitimate  effect  as  evi- 
dence was  quite  different  from  that  of  a  conclusion   of  the 
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witness.  Its  importance  lay  in  the  fact  that  it  was  not  his, 
bat  the  arithmetical  conchision  stated  by  him  at  that  time. 
As  such,  it  strongly  tended  to  prove,  if  it  did  not  conchisively 
prove,  that  the  figure  8  in  the  footing  of  the  cash  items  was 
clianged  to  9,  and  not  9  to  8;  that  an  item  of  $1,000  was  added 
to  them,  though  not  specitically  noted  among  them,  and  tliat 
there  was  in  fact  an  overage  and  not  a  shortage  of  cash.  In 
that  view  it  would  give  a  very  different  complexion  to  the 
*' whole  evidence"  from  any  that  a  "conclusion"  of  Frank 
Bunn  or  any  otlier  witness  could  impart  Its  peculiar  bearing 
as  a  contemporaneous  entry  of  such  a  conclusion,  made  when 
there  was  no  question  existing  or  contemplated  between  these 
litigants,  is  not  only  ignored  but  liidden  by  the  instruction. 
It  also  implies  a  contradiction  between  the  witness  and  the 
^' whole  evidence "  on  the  question  of  shortage  or  overage, 
unfavorably  affecting  his  credibility,  which  does  not  seem  to 
be  warranted.  He  testified  to  the  entries,  and  consistently 
with  them,  as  he  represented  them,  and  that  constituted  the 
whole  of  the  direct  evidence  uj^on  that  question.  There  was 
no  proof  that  he  misrepresented  them,  and  the  collateral  or 
circumstantial  evidence,  being  the  testimony  of  the  plaintiff, 
corroborated  him. 

We  see  no  error  in  sustaining  the  demurrer  to  the 
additional  count  of  the  declaration.  Some  other  points  are 
suggested  by  the  plaintiff,  which  we  deem  immaterial  and 
unnecessarv  to  notice.  But  because  we  think  the  verdict  was 
unsupported  by  evidence,  and  clearly  against  the  evidence, 
and  that  the  two  instructions  for  the  defendant  referred  to 
were  misleading  and  wrong,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remand^. 
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J.  B.  M.  Kehler 

V. 

Fred  Einstman. 

Sales — Rescission — Damages — Set-off— Evidence, 

This  court  declines,  in  view  of  the  evidence,  to  inf  erfere  with  a  judfirment 
for  the  defendant  in  an  action  brou^rht  afirainst  him  for  the  recovery  o^ 
damages  for  a  failure  to  deliver  certain  wheat  sold  by  him  to  the  plaintiff. 

[Opinion  filed  May  27,  1890.] 

Appeal  from  the  County  Court  of  Morgan  County;  the 
Hon.  O.  P.  Thompson,  Judge,  presiding. 

Messrs.  Morrison  &  Whitlock,  for  appellant. 
Mr.  George  W.  Smith,  for  appellee. 

Pleasants,  P.  J.  Appellant  brought  this  suit  in  assnrap- 
Bit,  on  the  common  counts.  Pleas,  general  issue  and  set-off 
under  common  coun^s.  Trial  by  court  with?»ut  a  jury,  and 
judgment  for  defendant  for  $307.38. 

The  case  as  shown  by  plaintiff  was  substantially  as  follows: 
He  was  a  grain  dealer  and  miller  of  St.  Louis,  Mo.,  bat  not 
a  commission  man  or  dealer  on  the  Board  of  Trade,  and 
defendant  was  a  buyer  and  shipper  of  grain  at  Chapin,  Illi- 
nois. September,  1888, defendant  telegraphed  plaintiff  inquir- 
ing if  he  would  "  give  eighty-eight  cents  for  ten  cars  wheat. 
No.  3,  East  St.  Louis,"  to  which  he  answered,  '*  eighty-seven 
and  one-half  is  the  best  we  can  do,"  and  defendant  replied, 
**  Accept  your  offer  for  ten  cars,  No.  3."  His  buyer  and 
agent  in  the  grain  business,  who  made  tlie  contract  by  tele- 
graph, as  stated,  testified  that  the  usual  time  for  filling  such 
a  contract  is  thirty  days,  at  seller's  option  during  that  time; 
that  defendant  delivered  only  three  of  the  ten  cars;  that 
plaintiff  demanded  the  wheat  during  the  thirty  days,  and  ren- 
dered defendant  a  statement  of  his  account  on  October  4tlK 
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when  wheat  was  wortli  in  St.  Louis  $1.02|;  that  on  Septem- 
ber 20th  it  was  worth  eighty-six  cents,  and  on  the  2l8t,  eighty- 
seven  and  one-tenth. 

Defendant  testified  that  he  asked  the  bid  on  the  strength 
of  a  report  from  his  agent  at  Arenzville  that  he  could  buy 
ten  carloads  there  at  eighty  cents  and  forward  it  to  East  St. 
Louis  for  five;  but  two  days  afterward,  and  after  the  contract 
with  plaiutiflF  was  made,  he  was  infornaed  by  said  agent  that 
another  miller  liad  paid  eighty-five  cents  for  the  lot,  and  he 
could  not  get  a  bushel  of  it.  lie  had  two  carloads  at  Con- 
cord, which  he  sent  to  plaintiflE  on  this  contract,  with  a  request 
to  buy  in  for  him  the  other  eight  carloads,  which  plaintiff 
neglected  to  do.  Two  days  later  he  got  another  carload, 
which  he  also  sent  on  to  plaintiff,  and  again  wrote  to  him  on 
September  20th,  as  follows  :  "  Since  our  last  advice  we  have 
shipped  you  from  Concord,  car  No.  2505,  wheat  on  our  sale, 
and  we  would  now  ask  you  to  buy  in  the  seven  short  on  our 
last  sale  to  yon,  if  you  have  not  already  done  so  on  our  order 
of  the  —  inst." 

He  further  testified  as  follows  :  "  At  the  time  of  sale  they 
were  indebted  to  me  in  a  balance  of  J325.  If  they  had  bought 
in  the  wheat  for  me  September  21st,  I  would  have  owed  them 
a  commission  of  $17.50; "  and  the  amount  allowed  him  by 
the  court  seems  to  be  this  balance  less  the  commission.  The 
commission,  however,  was  not  earned  and  should  not  have 
been  credited  to  plaintiff. 

None  of  the  testimony  above  stated  was  contradicted.  The 
question  made  hereby  appellant  is  all  about  the  rulings  of  the 
court  in  admitting  evidence  on  the  part  of  appellee  to  the 
effect,  in  brief,  that  long  before  this  contract  was  made,  it  had 
been  verbally  agreed  between  defendant  and  plaintiff,  by  his 
agent  referred  to,  that  if  upon  sales  made  to  plaintiff  ho 
should  be  unable  to  obtain  the  grain  and  deliver  it,  plaintiff 
would,  on  his  request,  buy  it  in  for  him  at  a  commission  of 
one-half  of  one  per  cent  and  that  this  had  been  done  in  the 
case  of  a  preceding  contract.  It  is  argued  and  authorities 
are  cited  to  show  that  this  was  in  violation  of  the  rule  against 
the  admission  of  parol  evidence  to  add  to,  change  or  modify, 
a  contract  in  writing. 
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We  do  not  concede  the  point,  bnt  decline  to  discuss  it, 
because  it  seems  immaterial  in  this  case.  Appellant  was  not 
prejudiced  bj'  it.  Without  that  evidence  he  would  be  entitled 
to  no  more  than  nominal  damages,  and  he  was  allowed  more. 
The  contract  price  of  the  wheat  was  eighty-seven  and  one-half 
cents  abushel.  The  day  for  delivery  was  any  day  within  thirty 
days  from  the  date  of  the  contract,  at  the  option  of  appellee. 
We  understand  it  followed  that  he  could  also  fix  the  day,  within 
that  time,  when  he  would  abandon  all  effort  to  perform  the 
conti-act,  or  admit  its  breach.  He  fixed  the  time  by  his  letter 
of  September  20th,  if  not  before,  and  gave  due  notice.  The 
contract  was  broken  when  that  notice  was  received,  and 
defendant  was  liable  therefor;  but  the  damages  would  be  no 
more  tlian  the  difference  between  the  contract  price  and  its 
value  at  the  time  of  breach,  and  there  being  no  difference, 
the  amount  would  be  only  nominal.  This  result  is  not  due 
in  any  part  to  the  evidence  complained  of.  Indeed  the  only 
effect  of  that  evidence  seems  to  have  been  to  deprive  defend- 
ant of  about  $17  to  which  he  was  justly  entitled.  But  lie 
assigns  no  cross-eiTor  and  plaintiff  should  be  satisfied  with  the 
finding. 

Judgment  affirmed. 


William  Phelps 

V. 

John  F.  Curts  et  al. 


Creditor's  Bills. 

This  court  affirms  the  decree  of  the  trial  court  on  certain  croditor:)*  bills 
to  the  end  that  the  case  may  be  considered  as  speed il}*  as  possible  by  the 
Supreme  Ck>urt. 

[Opinion  filed  May  27,  1890.] 

Iw  EBsoB  to  the  Circuit  Court  of  Hancock  County;  the 
Hon.  Thomas  M.  Shaw,  Judge,  presiding. 
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Messrs.  McCulloch  &  McCdlloch  and  C.  J.  Dilwohth, 
for  plaintiflE  in  error. 

Messrs.  Manier  &  Milleb,  George  Edmunds,  W.  C. 
Hooker  and  C.  M.  Harris,  for  defendants  in  6rror. 

Per  Curiam.  This  is  a  case  in  equity  which  has  been  in 
the  courts  some  twenty-eight  years,  involving  some  $26,000, 
and  a  number  of  important  and  difiicult  questions  of  law. 

A  practical  and  substantial  regard  for  the  interests  of  the 
parties  would  seem  to  require  that  tlie  case  go  as  speedily  as 
possible  to  the  Supreme  Court,  where  it  must  go  in  the  end, 
upon  the  main  questions  discussed.  While  we  are  in  doubt 
as  to  some  of  the  points  involved,  and  inclined  to  think  that 
there  is  error  in  the  record,  yet  as  a  reversal  by  this  court  at 
this  time  would  result  in  another  long  delay,  attended  with 
great  cost,  we  feel  that  we  shall  best  promote  the  rights  of  all 
concerned,  by  aflSrming  the  decree.  It  is  one  of  those  cases 
where  the  adjustment  of  the  respective  jurisdictions  of  this  and 
the  Supreme  Court  is  inadequate  and  unsatisfactory.  Should 
we  reverse  the  case  and  thereby  commit  error,  the  result  would 
be  that  the  Circuit  Court  must  follow  our  error,  and  decree 
accordingly,  which  of  course  we  should  affirm  when  the  case 
again  comes  to  us,  only  to  be  reversed  by  the  Supreme  Court 
in  the  end,  or  should  we  reverse  correctly,  the  same  process 
must  be  gone  through  with,  before  the  propriety  of  our  hold- 
ins:  can  be  determined. 

We  have  been  entirely  willing  to  perform  the  labor  of 
examining  the  case,  which  we  have  done,  and  could  we  settle 
it,  or  any  substantial  part  of  it,  we  should  be  entirely  willing 
to  state  our  views  in  extenso.  But  the  course  of  litigation 
thus  far  makes  it  reasonably  certain  that  we  can  render  no 
useful  service  thereby. 

The  decree  of  the  Circuit  Court  is  therefore  affirmed.        . 

Decree  affirmed. 
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Heims  Brewings  Co.  v.  Flannery. 


Heims  Bbewing  Company 

V. 

Mary  FlaJjnery  and  Patrick  Flannery. 

Landlord  and  Tenant — Recovery  of  Rent — Lease — Conditions, 

In  an  action  broug)it  for  the  recovery  of  rent  this  court  construes  the 
ioKtrument,  executed  by  the  parties  thereto,  and  declines  in  view  of  the 
evidence  to  interfere  with  the  judgement  for  the  plaintiffs. 

[Opinion  filed  May  30,  1890.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County ;  the 
Hon.  W.  H.  Snydek,  Judge,  presiding. 

Mr.  M.  Millard,  for  appellant. 

Messrs.  F.  G.  Cockrbll  and  Martin  Baker,  for  appellees. 

Per  Curiam.  This  was  a  suit  for  rent,  and  a  judgment  for 
$50  was  rendered  in  favor  of  appellees  and  against  appellant. 

The  question  of  the  proper  construction  of  the  instrument 
executed  between  the  parties  is  a  difilcult  one,  and  not  free 
from  doubt,  but  we  are  inclined  to  think,  that,  taking  the  whole 
instrument  together,  with  its  subsequent  modification,  it  was 
intended  by  the  parties  thereto,  not  only  as  a  lease  of  appel- 
lees' building,  but  also  to  give  to  appellant  the  benefit  of  get- 
ting the  trade  and  business  of  appellees,  prevent  them  (except 
in  one  named  place)  from  entering  into  the  same  business 
again,  in  the  first  ward  of  East  St.  Louis,  during  the  five  years 
covered  by  the  instrument,  and  to  require  appellees  to  use  the 
beer  of  appellant.  The  accomplishment  of  these  purposes 
was  a  substantial  and  material  part  of  the  consideration  for 
the  agreement  on  the  part  of  appellant  to  pay  the  $3,000, 
and  it  still  has  the  right  to  enforce  them  notwithstanding  the 
surrender  of  the  house. 

That  it  was  designed  to  obtain  these  rights  with  the  privi- 
lege of  enforcing  them  for  five  years,  notwithstanding  appel- 
lant should  quit  and  surrender  up  the  possession  of  the  building 
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when  in  default  for  ten  days  upon  the  payment  of  rent, 
explains  the  clause  that  follows,  viz.:  "but for  this  cause  (that 
is,  the  surrender  of  the  building,)  the  obligation  to  pay  sliall 
not  cease." 

We  think  there  is  nothing  in  the  question  of  ultra  vires^  at 
least  when  raised  by  appellant.     Bradley  v.  Ballard,  55  111.  413. 

The  judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 


Frank  Barnett 

V. 

Daniel   Craig. 


Praefiee. 

It  La  improper,  upon  an  appeal  from  a  justice,  for  the  court  app'^aled  to»  to 
default  appellant  and  render  a  judgment  thereon,  without  a  trial  by  jury  or 
nny  waiver  thereof  by  him,  his  plea  being;  on  file. 

[Opinion  filed  June  27,  18S9.] 

In  errob  to  the  Circuit  Court  of  De  Witt  County;  the 
Hon.  Cyrus  Eplkr,  Judge,  presiding. 

Messrs.  Fuller  &  Ingham,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Per  Curiam.  Plaintiff  in  error  was  one  of  several  defend- 
ants in  a  suit  before  a  justice  of  the  jxjace  on  what  purported 
to  be  their  joint  note,  and  filed  a  proper  plea  denying:  its  exe- 
cution. On  appeal  the  Circuit  Court  defaulted  him  and  ren- 
dered judgment  thereon,  without  a  trial  by  jury  or  any 
waiver  thereof  by  him.  This  was  error.  Defendant  in  error 
has  filed  no  brief  here,  and  the  judgment  will  be  reversed 
for  want  of  it,  under  the  rule. 

Reversed  and  remanded. 
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Kerr  v.  Wilson. 


James  E.  Kerr  et  al. 

V. 

James  Wilson. 

Master  and  Settant — Recovery  of  Wages. 

1.  A  motion  in  an  appellate  court  by  an  appealing  defendant,  in  an 
action  ori(;inally  brought  before  a  justice,  that  the  plaintiff  give  Recurity 
for  costs  on  the  (ground  that  he  has  become  a  non-resident  nince  the  appeal, 
should  not  be  allowed. 

2.  There  can  be  no  recovery  in  an  action  brought  upon  a  claim,  before 
the  same  becomes  due. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  County  Court  of  Macoupin  County;  the 
Eon.  L.  P.  PuiiLis,  Judge,  presiding. 

Messrs.  R.  E.  Dorset  and  A.  N.  Yancey,  for  appellants. 

Mr.  K.  B.  Shirley,  for  appellee. 

Watx,  J.  This  was  an  appeal  from  a  justice  of  the  peace 
to  the  County  Court,  where,  as  before  the  justice,  the  plaintili 
recovered. 

In  the  County  Court  and  before  the  trial  the  defendants 
moved  for  a  rule  upon  the  plaintiff  to  give  security  for  costs 
on  tlie  ground  that  he  had  become  a  non-resident  since  the 
appeal  had  been  taken.  This  motion  was  properly  overruled. 
Teague  v.  Wells,  Breese  R.  247;  Campbell  v.  Gibli'n,  19  111.  54. 
Tlie  plaintiff  was  brought  into  the  County  Court  by  the  ap- 
peal of  the  defendants  and  against  his  own  will.  He  was 
content  with  the  judgment  of  the  justice  and  his  presence  in 
the  County  Court  was  involuntary. 

But  we  are  of  opinion  that  there  is  a  fatal  objection  to  this 
judgment,  viz.,  that  the  suit  was  prematurely  brought.  The 
plaintiff  had  been  in  the  employ^of  the  defendants,  who  were 
railroad  contractors,  and  had  been  discharged  by  their  fore- 
man.    His  claim  after  deducting  the  proper  credits  was  found. 
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upon  a  eettlenient,  to  be  $42.97  for  June,  and  $18.50  for  July, 
and  he  received  from  the  defendants  tlieir  due  bill,  in  M-hicli  it 
was  expressly  stated  tliat  the  former  amount  was  payable  Juue 
20th,  and  the  latter  at  the  July  pay  day.  This  due  bill  the 
plaintiff  kept,  and  though  he  now  says  he  did  not  intend  to 
accept  it  for  any  purpose  except  as  proof  of  the  amount  due 
him,  yet,  we  think  upon  all  the  facts  as  they  appear  in  proof, 
he  should  be  held  to  have  taken  it  according  to  its  terms.  He 
should,  upon  the  proofs,  be  estopped  to  say  otlierwise,  and, 
having  brought  suit  before  cither  payment  was  due,  he  should 
have  failed  in  his  action.  Tlie  judgment  will  be  reversed  and 
the  cause  remanded. 

Heversed  and  remanded. 


John  W.  Ardinger  et  al. 


38        98|  V. 

•"  David  Wright. 

Warehousemen — Grain— Destruction  by  Fire — Sale — Bailment, 

1.  Independent  of  the  provisions  of  the  constitution  and  statutes  respect- 
ing public  warehouses,  it  is  competent  for  an  owner  of  Krai n  and  a  ware- 
houseman to  agree  that  the  latter  may  mix  paid  grain  with  other  of  the 
same  grade,  and  hold  for  the  owner,  and  at  his  risk,  an  equal  amount  of  that 
prade  with  or  without  compensation,  until  it  shall  be  called  for  by  him,  or 
the  warehouseman  shall  take  it  as  a  purchaser,  and  the  delivery  under  tnich 
arrangement  will  only  be  a  bailmenc. 

2.  In  an  action  brought  to  recover  the  value  of  a  lot  of  wheat  destroyed 
by  fire  while  in  the  hands  of  warehousemen,  the  plaintiff  contending  that 
the  transaction  was  a  sale  and  not  a  bailment,  this  court  holds,  in  view  of 
the  refusal  to  give  an  instruction  asked  by  the  defendant  touching  the  terms 
of  the  delivery,  that  the  verdict  for  the  plaintiff  can  not  stand. 

[Opinion  filed  September  20,  1890.] 

In  error  to  the  Circuit  Court  of  Greene  County;  the  lion. 
George  W.  IIerdman,  Judge,  presiding. 

Mr.  W.  M.  Ward,  for  plaintiffs  in  error. 
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We  ineist  that  the  mill  or  elevator  of  defendants  was  a 
public  warehouse  and  is  so  declared  to  be  by  the  Constitution 
uf  this  State  (Constitution  1870,  Article  13,  Sec.  1),  and  that 
the  defendants  are  not  responsible  for  the  loss  by  lire,  it  not 
being  claimed  that  reasonable  care  and  vigilance  was  not 
exercised  by  defendants.     Chap.  114,  Statute  of  III.,  Sec.  16. 

The  old  common  law  rule  that  the  identical  property  must 
be  returned  by  the  bailee,  if  held  to  apply  to  grain  in  store. 
Las  become  changed  by  the  organic  law  of  this  State,  and  the 
mingling  of  the  gmin  makes  no  difference;  all  the  depositor 
was  entitled  to  was  the  same  quantity  of  the  same  grade;  the 
jjroi^erty  remained  that  of  the  depositor.  Nat.  Bank  of  Pon- 
tiac  V.  Langan,  28  111.  App.  401,  and  case  cited. 

The  latest  adjudication  of  our  Supreme  Court,  under  the 
organic  law  of  this  State  and  the  statute  of  this  State,  we  in- 
sist, settled  the  question  in  this  case — that  the  wheat  deposited 
by  defendant  in  error  with  plaintiffs  in  error  was  the  projDcrty 
of  the  depositor.  See  German  Nat.  Bank  v.  Meadowcroft, 
95  111.  1*24;   Canadian  Bank  v.  McCrea  et  al.,  106  111.  281. 

Had  the  wheat  been  mixed  with  other  wheat  without  the 
consent  of  the  depositor,  even  then  the  title  remained  in  the 
bailor.  First  Nat.  Bank  of  Elgin  v.  Schween  et  al.,  127  111. 
573. 

Mr.  James  E.  "VTard,  for  defendant  in  error. 

Sec.  1,  Art.  13,  of  the  Constitution,  declares  unchangeably,  so 
far  2S  the  power  of  the  Legislature  extends,  what  shall  be  held 
to  be  "  public  warehouses."  By  it — "  All  elevators  or  store- 
houses where  grain  or  other  property  is  stored  for  a  compen- 
sation, whether  the  property  stored  be  kept  separate  or  not, 
are  declared  to  be  public  warehouses."  The  evidence  failed 
to  establish  that  the  mill  of  plaintiffs  in  error  was  a  public 
warehouse  within  the  meaning  of  this  provision  of  the  Consti- 
tution. The  evidence  clearly  establishes  that  the  wheat  was 
received  into  the  mill  to  be  held  for  thirty  days  free  of  charge 
and  that  afterward  the  aiTangement  was  changed,  the  wheat 
was  shipped  or  ground  into  flour,  and  no  charges  for  storage 
were  made  or  even  claimed.     The  wheat  was  not,  "  stored 
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for  a  compensation,"  as  prescribed  in  the  Constitution.  Fur- 
thermore the  law  of  public  warehouses  in  this  State  contem- 
plates the  keeping  of  the  identical  wheat  in  store,  which 
plaintiffs  in  error  did  not  pretend  to  do;  it  prohibits  the  ware- 
houseman or  person  in  possession  or  control  of  such  wheat 
from  sellino;,  incumbering,  shipping  or  removing  such  prop- 
erty from  the  store,  and  subjects  him  for  so  doing  to  impris- 
onment in  the  penitentiary  for  a  term  not  less  than  one  year 
nor  more  than  ten  years,  and  other  penalties.  Sees.  124,  125, 
Chap.  38,  Criminal  Code,  and  Sec.  157,  Chap.  114,  Kurd's 
R.  S.  The  term  "stored,"  as  used  in  the  Constitution  and  the 
statutes  refers  to  the  condition  of  property  deposited  in  an 
elevator  or  storehouse,  as  a  repository,  for  safe  keeping,  and 
does  not  contemplate  the  sale,  transfer,  disposition  or  con- 
vei'sion  of  the  property  so  stored  by  the  person  in  control  or 
possession  of  such  elevator  or  storehouse. 

There  was  no  effort  at  the  trial  to  prove  a  state  of  facts 
falling  within  the  constitutional  definition  so  as  to  invoke  tlie 
aid  of  Sec.  148,  Chap.  114, supra,  which  appliesonly  to  " public 
warehouses  "  as  defined  by  the  Constitution.  Indeed,  it  would 
have  been  dangerous  to  plaintiffs  in  error  to  have  attempted 
to  do  so. 

But  by  Sees.  158,  Chap.  148,  sxipra^  the  common  law  remedy 
sustained  in  Kichardson  v.  Olmstead,  74  111.  213,  is  saved, 
which  was  overlooked  and  not  considered  inLangan's  case,  28 
111.  App.  481. 

Pleasants,  J.  During  the  summer  and  fall  of  1882,  Wright 
delivered  to  Ardinger,  Piper  &  Co.,  the  pkintiffs  in  error,  at 
their  mill  in  CarroUton,  some  twelve  hundred  bushels  of 
wheat.  On  tlie  25th  of  November,  the  mill  with  most  of  its 
contents  was  burned,  without  fault  on  their  part.  Wright 
brought  this  suit  in  assumpsit  for  the  value  of  the  wheat  he 
had  delivered,  and  recovered  judgment  on  a  verdict  for 
$826.95. 

The  arrangement  for  tlie  delivery  of  the  wheat  was  made 
between  Wright  and  Piper,  and  they  differ  materially  as  to 
its  terms.     Wright  testified  that  he  was  not  to  pay  anything 
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for  storage  the  first  thirty  days,  but  so  much  per  month  there- 
after, or  they  were  to  have  the  wheat  at  the  market  price ; 
that  subsequently  they  changed  the  arrangement  to  pay  for 
storage  after  thirty  days,  and  lie  paid  no  storage ;  tliat  Piper 
told  him,  probably  in  September,  they  had  used  the  wheat ;  that 
two  or  three  days  before  the  fire  he  went  to  them  and  asked 
a  settlement,  and  they  said  they  would  settle  at  the  bank  on 
Saturday  ;  but  they  did  not  settle  ;  that  Piper  was  at  the  bank, 
but  he  (plaintiff)  was  not;  and  that  such  wheat  was  worth 
eighty -seven  cents.  It  was  further  shown  that  the  wheat  was 
received  as  No.  2  St.  Louis  grade;  that  it  was  put  in  a  bin 
with  other  wheat  of  the  same  grade ;  and  that  defendants  sold 
and  shipj  ed  wheat  from  that  bin  after  the  mixture. 

Upon  this  evidence  it  was  claimed  for  plaintiff,  under  the 
rule  declared  in  Lonergan  v.  Stewart,  55  111.  44,  and  Eichard- 
scn  v.  Olmstead,  74  111.  213,  tliat  the  transaction  was  a  sale 
and  not  a  bailment;  that  the  title  and  risk  were  in  the  defend- 
ants and  they  were  liable  for  the  market  price. 

We  understand,  however,  that  independent  of  the  provis- 
ions of  the  Constitution  and  statutes  respecting  public  ware- 
liouses,  it  was  competent  for  the  parties  to  agree  that  the 
receivers  might  mix  the  wheat  with  other  of  the  same  grade, 
and  hold  for  the  deliverer  and  at  his  risk  an  equal  amount  of 
that  grade,  with  or  without  compensation,  nntil  it  should  be 
called  for  by  him  or  they  should  agree  with  him  to  take  it  as 
'  purchasers;  and  that  the  delivery  under  that  arrangement 
would  be  only  a  bailment. 

The  rule  referred  to  fixed  the  status  and  relations  of  the 
parties  as  an  inference  or  application  of  law,  from  their  acts 
unexplained,  and  does  not  forbid  their  express  agreement 
rebutting  snch  inference. 

Piper  testified  very  positively  and  circumstantially  that 
snch  was  the  arrangement  in  this  case;  and  that,  as  well  as 
tlie  provisions  of  the  statute  relating  to  public  warehouses, 
w:is  relied  on  as  a  ground  of'^defense.  He  further  testified 
tliat  they  kept  careful  account  of  the  quantity  of  No.  2  St. 
Louis  wheat  in  the  bin  mentioned,  and  that  there  was  con- 
stantly there,  up  to  and  at  tlie  time  of  the  fire,  the  full  amount 
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delivered  bj  plaintiflF,  and  that  during  all  that  time  it  was  sub- 
ject to  his  order;  that  they  repeatedly  tried  to  purchase  it  of 
plaintiff,  offering  more  than  the  current  market  price,  but  he 
demanded  more  than  was  offered,  and  no  purchase  or  agree- 
ment to  purchase  was  made. 

Yet  the  court  gave  to  the  jury  three  instructions  (4,  5  and 
7)  upon  the  theory  of  plaintiff,  absolutely,  and  refused  the 
only  one  asked  by  defendants  upon  the  hypothesis  of  the  facts 
testified  to  by  Piper  (the  instruction  numbered  8). 

We  think  this  was  error.  The  judgment  will  therefore  bo 
reversed  and  the  cause  remaudcd. 

Reversed  and  remcmded. 


Solomon  Plaut 

3S    102 

&3    513  y, 

j^5   16^  Oran  Young. 

Negotiable  Instruments — Note — Execution^  Fraud  in  Procuring — J^rt- 
dence — Instructions — Fence  Agency. 

1.  Where  instructions  prepared  by  the  court  of  its  own  motion  omit  to 
refer  to  any  point  deemed  important,  or  lacking  in  fullness  or  clearness, 
counsel  should  suggest  the  necessary  addition  or  amendment. 

2.  In  an  action  brought  to  recover  upon  a  promissory  note,  the  defend- 
ant contending  that  be  was  fraudulently  induced  to  execute  the  same,  upon 
the  supposition  that  it  was  a  contract  of  agency  for  a  patent  fence,  this 
court  declines  to  interfere  with  the  verdict  in  his  behalf. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Vermillion  County; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  B.  Mann,  for  appellant. 

%. 

Mr.  Charles  A.  Allen,  for  appellee. 

"Wall,  J.  This  was  a  suit  upon  a  promissory  note  alleged 
to  have  been  made  by  defendant,  payable  to  his  own  order 
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and  by  him  indorsed  to  the  plaintifif.  The  defense  was  fraud 
and  circumvention  in  procuring  the  execution  of  the  instru- 
ment, and  that  the  defendant  did  not  execute  the  same. 

The  verdict  was  for  defendant,  and  a  motion  for  new  trial 
having  been  overruled,  judgment  was  rendered  accordingly. 
The  case  now  comes  here  by  the  appeal  of  the  ].)laintiff,  and 
it  is  nrged  tliat  there  was  error  in  the  instructions,  and  that 
the  verdict  is  not  sustained  bv  the  evidence. 

The  real  defense  was  that  the  instrument  was  executed 
nnder  the  impression  fraudulently  produced  by  the  person  to 
whom  it  was  delivered,  that  it  was  not  a  promissory  note  but 
a  contract  of  agency  with  reference  to  tlie  "Empire  Steel  and 
Iron  Fence."  The  evidence  is  conflicting  but  we  are  not  dis- 
]>osed  to  interfere.  It  was  an  unusual  proceeding  to  take  a 
promissory  note,  in  the  form  here  adopted,  especially  from  a 
farmer  who  was  nnaccnstom^d  to  business  matters  of  such  a 
nature.  The  indorsement  is  at  the  foot  of  a  long  property 
statement,  and  whether  so  intended  or  not,  the  peculiar 
features  of  the  transaction  might  easily  mislead  and  deceive 
an  illiterate  and  inexperienced  man.  The  plaintiff,  to  whom 
the  note  was  indorsed,  is  not  the  alleged  vendor  of  the  fence, 
but  a  citizen  of  the  locality,  to  whom  the  note  was  sold.  All 
the  proofs  being  considered,  there  was  enough  to  support  the 
defense  of  fraud  and  circumvention,  if  the  testimony  of  the 
defendant  was  believed.  It  evidently  was  believed  by  the 
jury,  and  the  presiding  judge  who  heard  the  evidence  was 
evidently  content  with  this  action  of  the  jury. 

The  first  objection  made  to  the  instructions  is  that  "  they  do 
not  consist  of  clear,  distinct  and  several  propositions  of  law, 
but  are  in  their  form  an  argument  to  the  jury,  very  much 
involved  in  style  and  difficult  of  comprehension."  This  criti- 
cism is  not  well  founded.  The  instructions  were  prepared  by 
the  court  of  its  own  motion,  and  state  with  sufficient  clearness 
the  issues  involved  and  the  legal  principles  applicable  to  the 
facts. 

Such  a  mode  of  instruction  must  be  more  helpful  to  the 
jury  than  that  usually  practiced,  when  each  side  presents  a 
series  of  propositions  "  several  and  distinct,"  apparently  diffi- 


104  Appellate  Courts  of  Illinois. 

Vol.  38.]  Piano  Mfg.  Co.  v.  Jackson. 

cult  to  baruionize  when  considered  by  a  lajman,  which  the 
court  must  either  give  or  refuse  as  presented,  or  modify. 

The  next  objection  urged  is  that  the  second  paragraph  of 
the  instructions  is  not  sufficient  because  it  leaves  out  of  the 
question  the  want  of  due  care  on  the  part  of  the  appellee  ; 
but  as  counsel  admit,  a  subsequent  paragraph  contains  ail  that 
is  necessary  in  this  regard.  The  iinal  objection  is  that  the 
paragraph,  which  advises  the  jury  that  they  are  the  judges  of 
the  credibility  of  the  several  witnesses,  does  not  state  any  of 
the  tests  wliich  the  law  applies  in  weighing  testimony.  The 
instruction  would  have  been  more  complete  and  useful  if  it 
had  contained  such  a  statement,  but  it  can  not  be  regarded  as 
so  faulty  and  vicious  as  to  warrant  a  reversal  for  that  cause- 
It  does  not  appear  from  the  record  that  counsel  for  appellant 
asked  any  instructions.  It  was  of  course  proper  for  him  todo 
80,  and  if  the  instructions  given  by  the  court  omitted  refer- 
ence to  any  point  he  deemed  important,  or  wei*e  lacking  in 
fullness  or  clearness,  he  should  have  suggested  the  necessary 
addition  or  amendment.  Upon  the  whole  record  no  substan- 
tial error  appears  and  the  judgment  will  be  affirmed. 

Judgmetit  afftrmed. 


Plaxo  Manufacturixg  Company 

V. 

James  A.  Jackson. 

Sales — Self -hinder' — Secocefy  of  Price  of -^Warranty — Breach — ^^ri- 
dence — Instructions. 

In  an  action  broujfht  to  recover  the  purchase  price  of  a  self-binder,  this 
court  declineR,  in  view  of  the  evidence,  to  interfere  with  the  verdict  for 
the  defendant. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Vermillion  County;  tlie 
Hon.  E.  P.  Vail,  Judge,  presiding. 
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Messrs.  J.  B.  Maun  and  E.  R.  E.  Kimbrough,  for  appel- 
lant. 

Messrs.  W.  J.  Calhoun  and  M.  W.  Thompson,  for  appellee. 

Conger  P.  J.  This  was  an  action  to  recover  the  purchase 
price  of  a  self-binder  reaping  machine,  sold  by  appellant  to 
appellee  in  June,  18S8.  The  machine  was  tried  in  the  sum- 
mer of  1888,  and  not  giving  satisfaction,  was  returned  by 
appellee  to  appellant's*  agent.  In  September  of  the  same 
year,  at  the  request  of  appellant's  agent,  appellee  again  took 
tlie  machine  into  his  possession,  and  indorsed  u]:oii  the  back 
of  the  original  contract  an  agreement  extending?  the  contract 
one  year  from  the  date  of  purchase,  and  providing  that  the 
machine  should  have  two  days  trial  in  the  harvest  of  1889. 
Appellee  was  not  satisfied  with  the  working  of  the  machine, 
and  finally  returned  the  machine  to  the  place  where  it  had 
been  bought,  but  appellant's  agent  refused  to  accept  it. 

A  judgment  was  rendered  for  appellee  for  costs,  and  appel- 
lant brings  the  record  to  this  court  for  review. 

It  is  insisted  the  court  erred  in  admitting  testimony  as  to 
the  work  of  the  machine  in  1888. 

We  are  inclined  to  think  there  was  no  error  in  this  ruling 
of  the  Circuit  Court.  While  it  is  true  that  a  new  contract  was 
made  for  1889,  the  machine,  with  some  alterations,  remained 
the  same  during  both  years,  and  appellee  stated  that  it  worked 
defectively  in  the  same  manner  during  both  years,  and  the 
working  of  the  machine  during  both  summers  was  so  con- 
nected and  so  recognized  by  both  parties,  and  the  witnesses, 
that  it  was  difficult  to  separate  them.  The  principal  question 
was  whether  the  defects  of  the  machine  that  were  known  and 
recognized  in  the  year  1888,  had  been  overcome,  or  avoided, 
in  1889.  Under  the  circumstances,  we  think  no  wrong  was 
done  to  appellant  in  the  admission  of  this  evidence. 

Evidence  was  given  tending  to  show  that  one  Bowers  was 
an  agent  of  appellant;  that  one  Rice  had  a  similar  machine  to 
that  of  appellee,  and  that  it  worked  defectively  in  the  same 
manner   as  appellee's   machine;    that   Bowers    proposed   to 
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appellee  that  he  would  attempt  to  fix  Rice's  machine,  and  said 
if  ho  could  not  fix  Eice's  machinej  he  could  not  fix  appellee's; 
that  Bowers  and  appellee  met  at  Rice's,  when  Bowers 
attempted  to  fix  Rice's  machine,  but  failed  to  make  it  work 
any  better  than  it  did  the  year  before. 

It  is  insisted  this  was  error,  first,  because  it  was  not  shown 
that  Bowers  had  authority  to  change  the  contract  between 
appellant  and  appellee,  and  second,  because  the  failure  to  fix 
Rice's  machine  or  its  defects,  could  throw  no  light  upon  the 
rights  of  the  parties  to  this  suit. 

As  to  the  first  objection,  we  are  at  a  loss  to  see  wherein  the 
evidence  tended  in  any  way  to  change  the  contract,  and  as  to 
the  second  the  evidence  tended  to  show  that  ap|)ellant's  agent 
sent  to  fix  appellee's  machine,  could  not,  or  did  not,  do  so. 
The  agent  himself  made  the  question  of  his  ability  to  fix 
appellee's  machine  to  turn  upon  whether  Rice^s  machine  could 
be  made  to  work. 

The  instructions,  both  for  appellant  and  appellee,  were 
somewhat  faulty  in  calling  the  attention  of  the  jury  to  particu- 
lar portions  of  the  evidence,  but  as  a  whole,  they  fairly  pre- 
sented the  law  of  the  case,  and  we  do  not  think  are  subject  to 
the  criticism  given  them  by  appellant's  counsel.  Objection  is 
made  to  the  word  "tinkering,"  which  appears  in  the  second 
instruction  of  appellee,  as  follows: 

''No.  2.  The  court  instructs  the  jury  that  if  they  believe, 
from  a  preponderance  of  the  evidence,  that  the  plaintiff  had, 
during  the  year  1S89,  reasonable  time  and  opportunity  to 
make  the  machine  work  to  fulfill  the  terms  of  the  warranty, 
but  did  not  do  so,  then  the  defendant  is  not  obliged  to  allow 
the  plaintiff  to  be  repeatedly  trying  and  tinkering  with  the 
machine  during  harvest." 

It  is  insisted  that  such  language  "was  well  calculated  to 
prejudice  the  jury  and  raise  in  their  minds  the  impression  that 
the  court  regarded  the  appellant  as  trying  to  ask  for  some-^ 
thing  improper." 

We  think  the  instruction  would  have  been  better  with  the 
word  omitted,  but  can  not  believe  it  produced  any  such  effect 
upon  the  minds  of  the  jury  as  is  urged  by  appellant. 
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We  are  entirely  satisfied  with  the  conclusion  reached  by  the 
jury.  It  is  quite  apparent  tliat  for  some  reason  the  machine 
would  not  do  work,  and  was  not  up  to  the  warranty  made  by 
appellant. 

The  judgment  of  the  Circuit  Court  will  therefore  be 
affirmed. 

Judgment  affirmed. 


William  O.  Cloyd 

V. 

Charles  F.  Steiger  and  Albert  Steiger. 

Sales — Live  Sioch — IViHticn  Contract — Construction — Recoupment. 

1.  A  contract  of  Bale  of  certain  cattle,  providing  that  the  pame  shall  be 
fed  on  corn  up  to  a  certain  date,  carricR  with  it  the  implication  that  after 
said  date  and  before  delivery,  such  care  must  be  bestowed  on  them  as  a 
reasonably  prudent  man  would  bestow  on  his  own  property. 

2.  In  an  action  brought  to  recover  upon  a  contract  for  the  sale  of  certain 
steers,  defendants  contending  that  they  were  entitled  to  damages  arising 
from  the  depreciation  in  value  of  some  through  the  failure  of  the  Reller  io 
properly  feed  the  same,  this  court  declines  to  interfere  with  the  verdict  for 
the  plaintiff. 

3.  A  counter-claim  arising  out  of  the  subject-matter  of  a  given  suit  and 
susceptible  of  adjustment  therein,  is  a  proper  subject  for  recoupment. 

[Opinion  filed  September  20,  1890.] 

Appkal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Ckeiouton,  Judge,  presiding. 

Messrs.  Palmer  &  Shutt,  for  appellant. 

Messrs.  Patton  &  Hamilton,  for  appellees. 

Conger,  P.  J.  The  plaintiff,  the  appellant  here,  brought 
an  action  of  assumpsit  on  the  contract,  of  which  the  following 
is  a  copy: 
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"  Spkinqfield,  Ills.,  March  29,  18S7. 

"I  have  this  day  sold  to  Chas.  F.  Steiger  &  Bro.  one  hun- 
dred and  fifty  steers  at  4^  centa  per  pound,  to  be  weighed  at 
Chatham,  Illinois. 

^*  Fifty  steers  to  bo  taken  any  time  after  May  20,  and  one 
hundred  steers  to  be  taken  any  time  after  June  16th,  1887. 

"The  cattle  to  be  fed  on  corn  until  July  15th,  1887. 

"  W.  O.  Cloyd. 

"  Accept  above  contract. 

"  Charles  F.  STEiaER  &  Bbo." 

On  the  7th  of  June,  1887,  appellees  took  and  paid  for  thirty- 
eight  head;  on  the  21st  of  the  same  month  twenty  head;  on 
the  6th  of  July  fifteen  head;  on  the  23d  of  August  seventeen 
head;  and  on  the  5th  of  September  fifteen,  leaving  in  posses- 
sion of  a[)pellant  at  that  date  forty-five  head;  and  it  is  for  tlie 
contract  price  of  these  forty-five  head  of  steers  that  the  suit 
was  brought. 

Appellees  filed  a  plea  of  non-assumpsit  and  placed  their  de- 
fense upon  the  following  grounds :  First,  that  the  steers  taken 
prior  to  the  15th  of  July  were  not  fed  on  corn  as  provided  by 
the  contract,  and  that  in  consequence  thereof  the  steers 
were  worth  $1  per  hundred  less  than  the  contract  price; 
and  second,  that  after  the  15th  day  of  July,  1887,  it  was  the 
duty  of  the  plaintiff  to  feed  such  of  the  steers  as  remained  in 
his  possession,  in  such  manner  as  a  reasonably  prudent  man 
would  feed  his  own  under  like  circumstances,  and  that  a  reason- 
ably prudent  man,  who  had  fed  his  own  steers  with  corn  until 
the  15th  of  July,  would  continue  to  feed  them  with  corn 
until  disposed  of.  They  maintained,  as  a  matter  of  fact,  that 
the  plaintiflf,  contrary  to  his  duty,  did  not  feed  the  steers  with 
corn  after  the  15th  day  of  July,  and  in  consequence  the  steers 
depreciated  in  value,  for  which  depreciation  they  claimed 
damages. 

Appellant  sold  these  forty-five  steers  to  other  parties  on 
the  17th  of  October,  1887,  at  a  sum,  as  he  claims,  less  by 
^1,005.83.  than  they  would  have  brought  at  the  contract  price. 

The  jury  returned  a  verdict  of  $1  in  favor  of  appellant, 
upon  which  judgment  was  rendered. 
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The  opposing  views  of  appellant  and  appellees  as  to  the 
proper  construction  of  the  contract,  and  of  their  rights  and 
duties  in  reference  to  the  steers  remaining  in  possession  of 
appellant  after  the  15th  of  July,  appear  in  the  following  in- 
structions presented  to  the  court,  the  first  of  which  was 
refused  by  the  court,  and  is  as  follows: 

10.  "  The  court  instructs  the  jury,  that  tliough  the  plaint- 
iff was  bound  by  law,  after  tlie  15th  of  July,  to  give  to  the 
cattle  that  remained  in  his  possession  such  degree  of  care  as 
men  of  ordinary  prudence  and  judgment  give  to  their  own 
cattle  under  like  circumstances,  stilly  the  law  does  not  require 
that  plaintiflE  should  feed  the  cattle  in  his  possession  with  corn." 

But  the  coilrt  added  the  following  words  : 

"  Unless  you  believe  from  the  evidence  that  a  reasonably 
prudent  man,  under  all  tlie  circumstances,  by  the  evidence, 
would  have  fed  his  own  cattle  with  corn,"  and  as  thus  modi- 
fied gave  the  instruction  to  the  jury. 

Upon  the  part  of  aj)pellees  the  court  gave  the  following  : 

4.  "  The  court  further  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  the  plaintiflE  fed  the  cattle  on  corn  up  to 
the  15th  day  of  July,  1887,  in  pursuance  of  the  contract  in 
evidence,  and  that  a  portion  of  the  cattle  mentioned  in  said  con- 
tract remained  in  his  possession  after  the  said  15th  day  of  July, 
then  it  was  the  duty  of  the  plaintiff,  so  long  as  he  continued 
to  retain  such  possession  of  said  cattle,  to  take  such  care  of 
them  as  a  reasonably  prudent  man  would  take  of  his  own  cat- 
tle, under  all  the  circumstances  shown  by  the  evidence;  and  if 
you  further  believe,  from  the  evidence,  that  under  all  the  cir- 
cumstances shown  by  the  evidence,  a  reasonably  prudent  man 
would  have  continued  to  feed  them  on  corn  after  said  date, 
and  if  you  further  so  believe  that  the  plaintitf,  after  said 
date,  retained  possession  of  said  cattle,  and  failed  to  feed  them 
on  corn,  and  that  the  cattle  depreciated  in  value  because  they 
were  not  so  fed,  and  that  defendants  were  damaged  thereby, 
then  the  defendants  are  entitled  to  have  such  damages,  if  any, 
allowed,  and  if  such  damages  amount  to  as  much  as  or  more 
than  the  plaintiflE  demands,  then  you  should  find  for  defendants." 

The  evidence  shows  that  the  season  of  1887  was  one  of 
extraordinary  drought,  and  that  after  the  15th  of  July  tlie 
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])asture8  were  not  snfficient  to  keep  the  steers  np  in  flesh,  and 
that  to  qnit  feeding  them  on  corn  at  that  time  necessarily 
depreciated  their  market  vahie. 

Under  the  conti'act  appellant  was  not  required  to  feed  them 
com  after  the  15th  of  July,  but  was  he  not  required,  in  the 
language  of  the  appellees'  instruction,  to  take  such  care  of 
them  as  a  reasonably  prudent  man  would  take  of  his  own  cattle, 
under  the  circumstances,  and  if  such  reasonable  care  required 
the  feeding  of  corn,  should  not  the  loss  occasioned  by  failing 
so  to  do  fall  upon  him  ?  We  are  clearly  of  the  opinion  that  it 
should. 

« 

It  is  said  appellees  were  in  fault  in  not  taking  the  steers 
away  on  the  15th  of  July,  and  especially  so  when  they  were 
notified  by  appellant  that  the  pastures  had  failed  and  he 
should  feed  corn  no  longer  than  his  contract  required.  This 
may  be  admitted,  and  it  does  not  relieve  appellant  from  the 
duty  of  bestowing  such  care  upon  the  steers  while  in  his  pos- 
session, as  a  reasonably  prudent  man  would  give  to  his  own 
property.  If  appellant  after  the  loth  day  of  July  desired  to 
relieve  himself  of  all  responsibility  for  the  care  of  the  steers, 
and  appellees  wrongfully  refused  to  receive  them,  he  could 
Iiave  sold  them,  and  held  appellees  for  the  loss,  if  any. 

Not  desiring  to  take  that  course,  but  to  retain  them  in  his 
own  possession,  every  principle  of  right  would  require  him  to 
take  reasonable  care  of  them.  Suppose  appellant's  pastures 
had  entirely  failed  and  the  cattle  were  starving;  would  he 
not  be  required  to  provide  some  other  means  of  feeding  them 
although,  under  the  contract,  such  an  event  was  not  contem- 
plated by  the  parties? 

Wo  think  there  is  no  force  in  appellant's  proposition  that 
"  the  breach  of  the  supposed  duty  to  feed  the  cattle  after  the 
15th  of  July  as  a  reasonably  prudent  man  would  feed  his 
own  cattle  under  like  circumstances,  are  not  proper  subjects 
for  recoupment." 

"  It  is  sufficient  that  the  counter-claim  arise  out  of  the 
same  subject-matter,  and  that  they  are  susceptible  of  adjust- 
ment in  one  action."     Stow  v.  Yarwood,  14  111.  424. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  Railway  Passenger  and  Freight  Conductors' 
Mutual  Aid  and  Benefit  Association 

V. 

Edward  T.  Robinson,  Executor. 

Ivfturanee — Mutual  Benefit  Associations — Assessment — Bill  to  Enforce 
Jurisdiction — Practice — Ev  id  en  ce, 

1.  If  a  defendant  in  an  action  in  chancery  chooses  to  answer  after  his 
plea  is  disallowed,  and  is  defeated  on  the  .merits,  he  can  not,  on  appeal, 
raise  anew  the  question  of  jurisdiction  of  his  person. 

2.  Upon  a  bill  filed  to  compel  an  assessment  upon  the  members  of  a 
mutual  benefit  association  to  pay  certain  benefits  on  account  of  the  death 
of  a  certificate  holder,  this  court  holds  that  the  evidence  fails  to  show  that 
deceased  was  affected  with  pulmonary  disea.oe,  or  that  he  had  any  good 
reason  to  so  believe  when  he  was  admitted  to  membership;  that  the  physi- 
cian^s  certificate,  stating  that  he  had  treated  deceased  for  consumption 
during  a  period  which  reached  back  of  his  membership,  is  not  competent 
nor  to  be  credited,  in  view  of  other  evidence  in  the  case,  and  that  the  con- 
tention that  the  decision  of  the  board  of  directors  of  said  organization 
rejecting  said  claim  was  a  finality,  can  not  be  maintained. 

3.  It  seems  that  the  rule  that  when  a  demurrer  to  a  plea  in  abatement 
as  to  the  jurisdiction  of  a  court  over  a  defendant  is  sustained  and  the 
defendant  required  to  answer  over  to  the  declaration  he  does  not,  by  com- 
plying with  such  order  of  the  court,  waive  the  objection  raised  by  the  plea, 
is  confined  to  pnictice  at  law,  and  is  based  upon  considerations  peculiar  to 
pleas  in  abatement,  and  the  effect  of  sustaining  a  demurrer  thereto. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Conrt  of  Sangamon  County;  the 
Hon.  J.  A.  Cbeiqhton,  Judge,  presiding. 

Messrs.  Milleb,  Starr  &  Leman,  for  appellant. 

Messi'S.  ScHOLES  &  Graham  and  John  M.  Palmer,  for 
appellee. 

Wall,  J.  This  was  a  bill  in  chancery  by  appellee  against 
appellant,  to  compel  an  assessnnent  upon  the  members  of  the 
association  to  pay  benefits  to  appellee  on  account  of  the  deatli 
of  one  James  E.  Robinson,  who  held  a  certificate  of  member- 
ship in  the  appellant  association. 
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Tlicre  was  «a  decree  according  to  tlie  praver  of  the  bill,  from 
which  an  apj  eal  is  prosecuted  to  this  court.  The  iirs^t  ques- 
tion is  as  to  the  action  of  the  court  in  overruling  the  defend- 
ant's plea,  by  which  was  presented  the  objection  to  the  juris- 
diction that  tlie  suit  was  instituted  in  the  county  of  Sangamon, 
and  process  of  summons  was  sent  to  Cook  county,  and  tliere 
served  upon  the  appellant.  It  is  urged  that  under  Sec.  3, 
Cliap.  22,  R.  S.,  regulating  the  practice  in  courts  of  chancery, 
the  suit  should  have  been  brought  in  Cook  county,  where  the 
appellant  was  located  and  doing  business,  and  not  in  the 
county  of  Sangamon.  On  the  otlier  liand-it  is  argued  that  by 
Sec.  3,  Chap.  110,  it  is  provided  that  suits  against  insurance 
companies  may  be  brought  in  the  county  where  tJic  plaintiff 
resides,  and  that  process  may  be  dijcctcd  to  any  county;  to 
which  it  is  replied  that  by  the  plea  it  is  shown  that  appellant 
is  not  an  insurance  company,  within  the  meaning  of  the  last 
named  section. 

Whether  Sec.  3  of  Chap.  110  can  be  considered  applicable 
to  suits  in  chancery,  may  well  be  the  subject  of  doubt :  Moore 
V.  Turney,  100  111.  207;  and  it  is  also  not  clear  that  the  plea 
sufficiently  shows  that  the  apj^ellant  is  not  an  insurance  com- 
pany within  the  meaning  of  said  section. 

Therefore  it  becomes  pertinent  to  inquire  whether  the 
appellant,  by  answering  the  bill,  waived  the  objection  raised  by 
the  plea.  lu  Delahay  v.  Clement,  3  Scam.  201,  and  Weld  v. 
Hubbard,  11  111.  574,  it  was  held  that  when  a  denmrrer  to  a 
plea  in  abatement  as  to  the  jurisdiction  of  the  court  over  the 
defendant  was  sustained,  and  the  defendant  required  to  answer 
over  to  the  declaration,  he  did  not,  by  complying  with  such 
order  of  the  court,  waive  the  objection  raised  by  the  plea. 
It  was  given  as  the  reason  that  he  was  by  the  court  required 
to  plead  over,  and  that  he  was  not  in  the  position  of  one  who 
asks  leave  to  amend  his  plea  after  it  is  held  bad  on  demurrer, 
and  who  thereby  waives  the  point  presented  by  the  plea. 
These  were  cases  at  law,  and  the  rule  seems  to  be  confined  to 
practice  at  law,  and  is  based  upon  considerations  peculiar  to 
pleas  in  abatement,  and  the  effect  of  sustaining  a  demun-cr 
thereto.     The  doctrine  is  quite  technical,  and  is  not,  so  far  as 
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we  are  advised,  applicable  in  chancery.  It  seems  not  very 
important,  as  a  matter  of  principle,  whether  a  defendant  is 
rilled  to  plead  over,  or  pleads  over  upon  his  own  request;  the 
consequence  of  not  so  pleading  would,  in  either  case,  merely 
be  to  give  th0  plaintiff  a  judgment. 

We  are  disposed  to  hold  that  in  chancery  practice  the 
defendant  should  not  be  allowed  to  experiment  in  this  way, 
and  that  if  he  chooses  to  answer  after  his  plea  is  disallowed, 
and  is  defeated  on  the  merits,  he  can  not,  on  appeal,  raise 
anew  the  question  of  jurisdiction  of  his  person, 

Tlie  appellant  declined  to  pay  the  claim  in  controversy,  on 
the  ground  that  the  deceased  was,  when  he  became  a  member 
of  the  association,  afflicted  with  pulmonary  disease,  and  there- 
fore not  eligible  to  membership,  and  it  is  insisted  that  the 
board  of  directors  who  passed  upon  the  claim  were,  by  the 
provisions  of  the  constitution,  the  final  arbiters  therein,  their 
decision  being  absolute,  and  not  subject  to  review  judicially. 

Article  6  of  the  constitution  of  appellant  provides  that  no 
person  shall  be  eligible  to  membership  in  the  association  who 
is  not  free  from  pulmonary  or  constitutional  disease,  and  in 
his  application  the  deceased  declared  as  follows:  "I  am  not 
at  present  laboring  under  any  disabilities  which  disqualify  me 
from  following  the  avocation  of  passenger  or  fi'eight  train 
conductor,  and  according  to  the  best  of  my  knowledge  and 
belief,  I  am  eligible  to  membership  under  the  constitution  and 
by-laws  of  your  association." 

We  are  of  opinion  that  the  proof  fails  to  show  that  the 
deceased  was  affected  witli  pulmonary  disease,  or  that  he  had 
any  good  i-eason  to  so  believe  when  he  was  admitted  to  mem- 
bership in  the  association,  though  he  died  of  pulmonary  con- 
sumption about  fifteen  months  thereafter.  He  had  been  seri- 
ously injured  in  the  lungs  by  falling  from  a  train  a  year  or 
more  before  he  was  admitted,  but  he  had  a]>parcntly  recov- 
ered therefrom.  It  may  be  that  this  injury  produced  a 
weakened  condition  of  the  lungs,  tending  to  develop  the 
disease  of  which  he  died,  but  this  is  uncertain.  There  is  in 
the  record  the  certificate  of  a  physician  in  attendance  at  the 
hospital  where  the  death  occurred,  that  he  had  treated  deceased 
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for  consumption  during  a  period  which  would  reach  back  of 
his  membership  in  the  association;  but  this  certificate  is  not 
competent  evidence,  and  in  view  of  the  sworn  testimony  in 
the  case  it  can  not  be  credited  as  to  the  length  of  time  for 
which  such  treatment  had  been  given. 

We  are  then  brought  to  the  remaining  point,  which  is  the 
one  of  chief  interest  and  importance,  whether  the  decision  of 
the  board  of  directors  rejecting  the  claim  is  a  finality — barring 
all  prejudicial  inquiry  as  to  the  rights  of  the  i  arties. 

The  constitutional  provision  relied  upon  by  the  appellant 
in  support  of  its  position,  is  as  follows:  "Article  ^.  The 
board  of  directors  shall  consist  of  seven  members,  all  of  whom 
shall  reside  or  makes  their  headquarters  in  the  city  of  Chicago. 
To  them  shall  claims  against  the  association  be  referred,  and 
upon  the  approval  of  a  majority  of  said  board,  with  that  of 
the  president,  the  same  shall  be  paid  by  the  secretary  and 
treasurer.  They  shall  fix  the  amount  of  salary  to  be  paid  the 
secretary  and  treasurer. 

"It  shall  also  be  the  duty  of  the  board  to  examine  all  books, 
papers  and  accounts  of  the  association,  and  know  that  the  busi- 
ness is  honestly  and  properly  conducted.  1  hey  shall  decide 
all  points  of  dispute  and  questions  of  doubt  that  may  arise, 
and  their  decision  shall  be  final.  They  shall,  by  apj)ointment, 
fill  all  vacancies  that  may  occur  between  the  annual  meetings, 
until  the  next  regular  meeting.  Assessments  shall  be  only 
made  by  the  authority  of  the  board  of  directoi*s.  Tliey  shall 
make  a  careful  examination  of  the  books  of  the  secretarv  and 
treasurer  in  the  month  of  October,  in  each  year,  and  submit 
their  report  to  the  next  annual  meeting.  They  shall  order 
an  assessment  sulBScient  to  meet  any  deficiency  when  there  are 
not  sufficient  funds  to  defray  expenses  for  the  ensuing  year." 

The  question  turns  upon  the  force  to  be  given  to  the  expres- 
sion— "  They  shall  decide  all  points  in  dispute  and  questions 
of  doubt  that  may  arise  and  their  decision  shall  be  final." 

Reading  the  entire  article  it  is  not  cUar  to  what  this  is 
intended  to  apply.  Its  immediate  connection  is  with  the  mat- 
ter of  the  examination  of  the  books,  papei*s  and  accounts  of 
the  association  and  the  duty  to  know  that  the  business  is  hon- 
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estly  and  properly  conducted.  It  would  be  a  very  strange 
and  unusual  provision,  that  one  party  to  a  contract  might 
have  the  sole  power  to  determine  the  rights  of  the  other  in 
respect  to  the  subject-matter  of  the  contract — subversive  in  a 
great  measure  of  the  obligation  of  the  contract — and  opposed 
to  the  fundamental  principle  that  no  man  shall  be  the  judge 
in  a  case  affecting  his  own  interests. 

The  construction  contended  for  by  appellant  would  enable 
it  to  say  for  itself  whether  it  would  abide  by  the  contract  or 
not,  thus  rendering  it  nugatory  at  the  will  of  one  of  the  par- 
ties. Any  investigation  by  the  directors  under  such  a  state 
of  things  would  be  a  mere  farce.  It  might  proceed,  as  it  did 
in  this  case,  without  notice  to  the  clainvmt,  and  might  be 
determined,  as  it  was  in  this  case,  without  competent  proof. 

It  is  clear  the  insured  supposed  he  was  entering  into  a  valid 
and  binding  contract  by  which,  in  the  contingency  named,  the 
appellant  would  become  liable  to  pay  the  amount  of  $2,500. 
So,  doubtless,  was  it  understood  by  appellant. 

It  was  in  effect  a  contract  of  insurance  intended  to  be 
mutually  binding,  but  by  giving  to  the  clause  referred  to  the 
force  and  import  now  insisted  upon,  there  was  really  no  con- 
tract— no  mutuality — nothing  binding  upon  the  appellant  in 
respect  to  the  sole  important  object  in  view  by  deceased,  and 
for  which  he  paid  a  valuable  consideration.  We  are  not 
inclined  to  adopt  the  view  of  appellant  in  this  respect. 

No  other  points  are  involved.  The  decree  of  the  Circuit 
Court  will  be  affirmed.  Decree  affirmed. 


Thomas  Lansden 

V. 

Elijah  Hampton. 


Exemption  9 — SeheduIe^Produetion  of  Property. 

1.    A  defendant  in  execution  desirous  of  availing  himself  of  the  statutory 
exemption   as  to  personal  property*  is   required  to   have  (he  property 
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described  in  his  schedule  present  and  within  view  of   the  appraisers 
appointed  in  conformity  with  the  statute. 

2.  The  mere  fuct  that  when  the  schedule  is  presented  by  the  defendant, 
tiie  property,  or  a  part  of  it,  is  not  within  the  county,  will  not  excuse  the 
officer  from  appointing  appraisers. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Conrt  of  Moultrie  County;  the 
Hon.  E.  P.  Vail,  Judge,  presiding, 

Messrs.  Milt^  Bros,  and  R.  M.  Pedro,  for  appellant. 

No  one  will  be  found  to  contend  that  a  debtor  is  entitled  to 
more  than  one  exemption  in  the  State,  and  that  in  the  pre- 
paring of  his  schedule  he  is  not  required  to  include  all  of  his 
peraonal  property  of  every  kind  and  character,  wherever  it 
may  be  situated.  It  would  make  no  difference  whether  the 
property  was  in  one  county  or  in  different  counties,  whether 
all  or  only  a  part  was  in  the  county  where  the  writ  wasissned, 
and  the  balance  in  some  other  county.  In  eitlier  case  the 
schedule  must  include  all  of  the  debtor's  property. 

Upon  the  presentation  of  the  schedule  it  is  made  the  duty 
of  the  officer  holding  the  writ  to  appoint  his  appraisers, 
whose  duty  it  is  to  fix  a  fair  value  to  each  article.  After  the 
appraisement,  it  becomes  the  duty  of  the  judgment  debtor  to 
make  his  selection  and  to  deliver  to  the  officer  holding  the 
writ  all  the  property  contained  in  the  schedule,  not   selected. 

It  is  apparent  that  the  appraisers  could  not  perform  the 
duties  imposed  upon  them  in  the  fixing  of  the  value  of  each 
article,  unless  the  articles  themselves  were  submitted  for 
inspection  and  examination.  It  is  manifest  from  the  terms  of 
the  section  the  property  shall  be  present  when  the  appraise- 
ment is  made.  This  has  been  the  holding  of  this  court  in 
former  cases.  Menzie  v.  Kelley,  8  111.  App.  259;  Smith  v. 
Doud,  29  111.  App.  290. 

Since  all  the  property  of  the  debtor,  wherever  situated, 
must  be  included  in  the  schedule  for  appraisement,  and  each 
article  inspected  and  examined  by  the  appraisers,  the  question 
left  for  determination  is,  must  the  debtor  submit  the  property 
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for  this  examination  and  inspection  in  the  county  where  the 
officer  holds  the  writ  and  where  the  appraisers  are  appointed, 
orinust  the  officer  and  the  appraisers  go  to  the  foreign  county 
where  the  property  is  situated  ?  We  submit  that  the  debtor 
must  bring  the  property  into  the  county  of  the  appraisers. 

The  officer  has  no  power  to  levy  upon  property  in  any 
other  county  than  his  own;  this  being  true,  it  will  at  once  be 
seen  that  in  case  there  is  a  surplus  over  the  exemption,  this 
surplus  must  of  a  necessity  be  brought  into  the  county 
where  the  officer  holds  the  writ.  The  debtor  could  not,  after 
making  his  selection,  "deliver  the  remainder  to  the  officer 
having  the  writ,"  unless  the  property  was  present  in  the 
county.  This  being  true,  no  other  reasonable  construction 
can  be  placed  upon  this  provision  of  the  law  than  that  which 
we  have  given  it. 

This  court  has,  in  the  case  of  Menzie  v.  Kelley,  above  cited, 
laid  down  the  rule  of  construction  contended  for  by  us.  In 
that  case  it  was  held  to  be  the  duty,  under  section  2  under 
consideration,  of  the  debtor  to  submit  his  property  as  well  as 
his  schedule  to  the  officer  and  appraisers.  In  that  case  this 
court,  after  reciting  the  provisions  of  sections  1  and  2,  makes 
use  of  the  following  language : 

"  The  officer  is  required  to  summon  •  three  householders, 
who,  after  being  duly  sworn  as  appraisers,  ^  shall  fix  a  fair 
valuation  upon  each  article  contained  in  the  schedule.'  The 
debtor  is  then  required  to  make  his  selection,  *and  deliver 
the  remainder  to  the  officer  having  the  writ'  The  situs  of 
the  property  must,  from  the  necessity  of  the  case,  be  such 
that  the  officer  can  proceed  and  have  the  property  appraised 
in  accordance  with  the  requirements  of  the  act.  The  ap- 
praisers could  not  fix  a  fair  valuation  upon  each  article,  with- 
out they  were  offered  opportunity  for  inspection  and  exami- 
nation. The  debtor  could  not,  after  making  his  selection, 
'deliver  the  remainder  to  the  officer  having  the  writ,' 
unless  the  property  was  present  or  within  reach.  The  object 
of  the  statute  is  to  exempt,  for  the  benefit  of  the  debtor 
and  his  family,  personal  property  up  to  a  certain  value,  but 
to  require  him  to  surrender  all  property  in  excess  of  that 
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value  for  the  benefit  of  his  creditors.  The  vahie  of  the  sev- 
eral articles  is  to  be  assessed  by  three  householders,  who 
are  to  act  fairly,  impartially,  and  under  the  sanction  of  an 
oath.  We  take  it  that  Sections  1  and  2  of  the  act  must  be 
construed  together,  and«that  tlie  one  is  dependent  upon  the 
other,  and  that  it  is  necessarily  implied  that  the  property,  as 
well  as  the  schedule,  shall  be  submitted  to  the  officer  and  the 
three  householders." 

Mr.  I.  D.  Walker,  for  appellee. 

In  the  case  at  bar,  as  in  the  case  in  8  111.  A  pp.  259,  Menzie  v. 
Kelley,  cited  by  ajipellant,  the  property  in  the  schedule,  includ- 
ing the  property  in  Macon  county,  which  was  all  the  property 
owned  by  appellee,  was  worth  less  than  $400,  so,  as  in  that  case, 
it  was  useless  to  appraise  the  property.  Nino  schedules  out 
of  ten  made,  go  no  farther  than  to  the  attorney  of  plaintiff. 
Tlie  practice  is  that  after  a  schedule  is  made  it  is  submitted  to 
the  plaintiff  or  his  attorney,  and  if  from  an  inspection  of  the 
amount  of  property  contained  in  it  it  can  be  seen  that  said 
property  is  not  worth  $400,  then  it  stops,  and  the  execution 
is  returned  no  property  found.  This  is  done  to  save  the  cost 
of  the  appraisers,  when  it  is  plain  to  be  seen  that  an  appraise- 
ment would  do  no  good.  The  above  is  the  universal  practice 
in  this  State,  and  I  submit  that  on  the  authority  of  the  case  in 
8  HI.  App.  above  cited,  this  case  should  be  affirmed.  Cole  v. 
Green,  21  III.  104. 

I  claim  in  this  case  the  execution  was  not  a  lien  on  any  of 
the  personal  property,  and  the  defendant  did  not  have  to 
schedule  his  proj^erty  and  turn  it  out  for  appraisement,  and 
the  appellant  was  a  trespasser  by  selh'ng  the  property  on  this 
execution  and  the  sale  was  void.  Seymour  v.  Haines,  104  III. 
557;  Thornley  v.  Moore,  106  111.  496;  Butler  v.  Hill,  17  111. 
App.  454. 

Wall,  J.  The  question  presented  by  the  pleadings  in  this 
case  is,  whether  a  defendant  in  execution,  desirous  of  availing 
himself  of  the  statutory  exemption  as  to  personal  property,  is 
required  to  have  the  property  described  in  his  schedule  pres- 
ent and  within  view  of  the  officer  before  the  latter  must  appoint 
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appraisers.  The  statute  provides  that  the  execution  debtor,  if 
he  seeks  the  benefit  of  the  exemption,  shall,  within  ten  days 
after  notico  of  the  execution,  make  a  scliedule  of  all  his  per- 
sonal property  and  deliver  the  same  to  the  officer;  "and  there- 
upon the  officer  having  the  execution  * .  *  *  shall  sum- 
mon three  householders,  wlio,  after  being  duly  sworn  to  fairJy 
and  impartially  appraise  the  property  of  the  debtor,  shall  fix 
a  fair  valuation  upon  each  article  contained  in  the  schedule, 
and  the  debtor  shall  then  select  from  such  schedule  the  arti- 
cles he  or  she  may  desire  to  retain,  the  aggregate  value  of 
which  shall  not  exceed  the  amount  exempted  to  which  he  or 
she  may  be  entitled,  and  deliver  the  remainder  to  the  officer 
Imving  the  writ."  The  directions  herein  contained  are  plain 
and  explicit.  The  steps  to  be  taken  are,  first,  the  officer  must 
notify  the  defendant  of  the  execution;  second,  the  defendant 
must,  within  ten  days,  present  a  proper  schedule  to  the  officer; 
third,  the  officer  must  then  appoint  the  appraisers;  fourth, 
the  appraisers,  having  taken  the  necessary  oath,  must  appraise 
the  property — it  being  implied,  of  course,  that  the  property 
is  produced  before  them  by  the  defendant;  fifth,  tlie  defend- 
ant must  then  make  his  selection,  and  deliver  the  remainder  to 
the  officer  having  the  writ. 

The  mere  fact  that  when  the  schedule  is  presented  the  prop- 
erty, or  a  part  of  it,  is  not  within  the  county,  will  not  excuse 
the  officer  from  appointing  the  appraisers. 

He  should,  upon  receipt  of  the  schedule,  proceed,  as  the 
statute  requires,  to  appoint  appraisers,  before  whom  the  prop- 
erty must  be  produced  by  the  defendant.  There  is  nothing  in 
Menzie  v.  Kelley,  8  III.  App.  259,  cited  by  appellant,  to  con- 
flict with  this  construction;  nor  in  Smith  v.  Doud,  29  III. 
App.  290.  Indeed,  the  argument  to  be  drawn  from  those 
cases,  so  far  as  applicable,  is  in  support  of  the  view  here 
taken. 

We  are  of  opinion  the  trial  court  ruled  correctly  and  that 
its  judgment  should  be  affirmed. 

Judgmejit  affirmed. 


120  Appellate  Courts  of  Illinois. 


Vol.  38.]  Drainai^e  Coiumissioners  v.  Sconce. 


Drainage  Commissioners  of  the  Towns  of  Sidell 

AND  Vance 

V. 

David  Sconce  et  al. 

Drainage— Act  tf  1885,  Sec.  45—Ipjury  to  Ditch  bff  Cattle.     * 

Sec.  45  of  the  act  of  1885,  contemplates  the  right  of  the  owner  or  occu- 
pant of  hind  to  pasture  cattle  therein  without  fencing  an  open  ditch,  part 
of  a  drainage  system,  subject  to  liability  for  injuries  thereto,  resulting  £fom 
such  use. 

[Opinion  filed  September  20, 1890.] 

Appeal  from  the  Circuit  Court  of  Vermillion  County;  the 
Hon.  J.  F.  Hughes,  Judge,  presiding. 

Mr.  W.  R.  Lawkencb,  for  appellants. 

Under  the  Drainage  Act  of  1879  (see  Scss.  Laws,  1879,  p. 
142),  the  commissioners  are  a  body  corporate  and  have  the 
control  of  ditches  within  their  respective  districts.  Section 
38  of  this  act  provides  that  they  shall  keep  the  drains  in  good 
ordei*.  This  drain  is  as  much  a  public  way  as  a  public  road, 
and  an  obstruction  in  it  is  likely  to  produce  much  more  serious 
consequences  than  an  obstruction  in  a  highway,  for  it  tends  to 
destroy  the  very  object  for  which  it  was  made.  It  is  practi- 
cally impossible  to  estimate  the  injury  that  would  result  from 
stopping  the  flow  of  water  in  a  ditch  that  drains  a  large  scope 
of  country,  for  each  owner  of  lands  above  the  obstruction  will, 
to  some  extent,  be  injured  by  reason  of  the  backing  of  water 
upon  the  lands.  An  injury  of  this  kind,  if  within  the  scope 
of  a  court  of  law  to  render  compensation,  could  only  be  done 
by  a  multiplicity  of  suits. 

The  obstruction  is  a  public  nuisance,  and  may  be  restrained 
by  injunction.  Green  v.  Oakes,  17  111.  249;  Earp  v.  Lee,  71 
111.  193;  People,  etc.,  v.  St.  Louis,  5  Gilm.  351;  Wahle  v.  Rein- 
bach,  76  111.  322. 

Irreparable  injury  is  not  such  as  is  beyond  possibility   of 
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repair,  or  possible  compensation,  or  necessarily  great  injury, 
but  a  species  of  injury  that  ought  not  to  be  submitted  to  or 
inflicted ;  nor  because  so  large,  or  so  small,  but  of  such  constant 
and  frequent  occurrence  that  no  fair  or  reasonable  redress  can 
be  had  in  a  court  of  law.     Wahle  v,  JRoinbach,  supra. 

Messrs.  E.  R.  E.  Kimbbough  and  F.  Bookwalteb,  for 
a}>pellee8. 

The  right  to  cultivate  or  pasture  lands  according  to  the 
pleasure  of  the  owner  is  a  right  which  inheres  in  the  owner- 
ship of  land.  To  say  that  one  who  holds  the  fee  simple  title, 
and  who  has  the  occu[)ancy  of  a  piece  of  lantj  also,  can  not 
cultivate  or  pasture  it  as  he  desires,  is  to  assert  that  some  on{) 
else  has  a  paramount  right  or  control  over  the  land.  Such  an 
assertion  abridges  the  rights  and  powers  which  belong  to  and 
inhere  in  the  ownership  of  land. 

Section  18  of  theDrainage  Act  of  1885  (see  Sess.  Laws,  1885, 
page  83),  provides  for  obtaining  the  release  of  the  right  of 
way  for  a  ditch;  which  release  shall  be  a  perpetual  bar  to  all 
claims  for  damages  on  account  of  tlie  construction  of  such 
ditch. 

The  damages  here  contemplated,  it  seems  evident  to  us,  are 
the  damages  which  the  owner  will  sustain  by  tramping  his 
fields,  turning,  digging  and  removing  his  soil,  and  by  acceler- 
ating the  flow  of  water  upon  his  land,  occasioned  by  the 
"construction"  of  a  ditch.  This  section  does  not  contem- 
plate, nor  did  the  Legislature  ever  intend  it  to  include  dam- 
ages occasioned  by  the  construction  of  a  double  line  of  fences. 

Section  45,  above  cited,  provides  for  cleaning  out  obstruc- 
tions to  ditches  by  animals  tramping  therein.  The  two 
sections,  taken  witli  the  general  spirit  of  the  act,  make  it 
plain  to  us  that  it  was  never  contemp^atod  by  the  Legislature 
that  one  who  gave  a  drainage  district  the  right  of  way  across 
his  lands  included  in  such  gift  the  obligation  to  build  and 
maintain  a  double  line  of  fence  along  all  drains  which  might 
be  constructed  upon  his  premises.  Neither  is  it  contemplated 
that  such  drains  should  be  fenced  at  all. 

The  drains  of  a  drainage  district  are  for  the  common  good 
of  all  within  the  territorial  boundaries  of  such  district.     The 
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burden  of  constructing  and  maintaining  the  drains  should  be 
borne  by  all  in  proportion  to  the  benefits  received.  He  whose 
land  is  incumbered  by  the  accelerated  flow  of  water  from  lands 
above,  occasioned  by  digging  a  ditch,  should  not  be  divested 
of  the  ordinary  rights  and  privileges  which  lie  enjoyed  before 
such  ditch  was  dug;  nor  sliould  he  be  required  to  bear  alone 
the  burden  which  should  be  borne  by  the  drainage  district 
as  a  corporate  body. 

There  is  no  allegation  in  appellants'  bills  that  the  pretended 
injury  to  such  ditches  is  wanton  or  wilful.  It  is  only  the 
ordinary  and  natural  injury  which  is  occasioned  by  stock  going 
down  into  the  ditch  to  water  and  then  out  of  the  ditch  to 
feed.  It  is  just  such  damage,  as  it  seams  to  us,  as  is  occasioned 
by  the  use  of  a  public  highway.  The  requirement  of  the 
statute  before  cited  is  certainly  harsh  enough  when  it  com- 
pels a  man  to  repair  damages  occasioned  by  the  ordinary  and 
nsual  use  which  one  makes  of  his  land.  The  propositions 
made  and  the  authorities  cited  by  appellants  do  not  seem  to 
us  to  apply  to  the  case  at  bar.  Public  highways  are  for  the 
use  of  the  whole  body  of  the  people.  Drainage  districts  are 
for  the  benefit  only  of  those  within  the  boundaries  of  such 
districts. 

"Wall,  J.  This  was  a  bill  in  chancery  averring  that  under 
and  by  virtue  of  the  statutes  of  the  Stiite  of  Illinois  provid- 
ing for  the  organization  of  drainage  districts  and  the  con- 
struction and  maintenance  of  drains  a  ditch  known  as  No.  4 
has  been  constructed  in  said  towns,  is  now  being  maintained, 
and  is  under  their  charge  and  control;  that  said  ditch  passes 
through  the  lands  of  David  F.  Sconce,  Charles  Fisher,  John 
Trisler  and  Jacob  Hill;  that  the  same  is  not  fenced  and' that 
said  persons  permit  their  live  stock  to  go  into  and  across  said 
ditch,  thereby  causing  the  same  to  fill  up  and  become  obstruct- 
ed to  an  extent  that  materially  im]\iirs  and  injures  the  same 
and  causes  it  to  become  diflicuit  and  expensive  to  repair.  The 
complainants  show  that  the  right  of  way,  sixteen  feet  in 
width,  for  said  ditch,  and  now  occupied  by  it,  tlirough  tlie 
lands  of  ^\d  persons,  has  been  duly  condemned  and  obtained 
by  said  commissioners,   as  provided   by  the  statute  in  such 
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cases;  that  they  have  no  adequate  remedy  at  law  against 
said  persons,  because  they  say  tiiat  said  ditch  drains  a  large 
scope  of  country,  and  the  extent  to  which  the  land  above 
said  obstructions  will  bo  injured  thereby,  can  not  be  deter- 
mined until  the  said  injury  shall  become  practically  irrepa- 
rable. 

Inasmuch,  therefore,  as  they  are  without  relief  except  in  a 
court  of  equity,  they  pray  for  the  issue  of  the  writ  of  injunc- 
tion to  restrain  and  prevent  said  persons,  and  each  of  them, 
their  agents,  servants  and  tenants,  from  allowing  their  live 
stock  to  enter  said  ditch,  or  upon  any  part  of  the  said  right  of 
way;  that  upon  the  final  hearing  said  injunction  be  made 
perpetual ;  that  said  persons,  David  F.  Sconce,  Charles  Fisher, 
John  Trisler  and  Jacob  Hill  be  made  parties  defendant  to  this 
bill,  and  be  required  to  answer  the  same,  but  not  under  oath, 
the  same  being  waived;  that  the  usual  summons  issue,  and  for 
Buch  other  and  further  relief  as  may  bo  equitable. 

By  a  supplemental  bill  it  was  averred  that  defendants  Tris- 
ler and  Hill  had  fenced  the  ditch  where  it  passed  through 
their  land,  wherefore  the  original  bill  was  dismissed  as  to  them; 
it  was  also  averred  that  since  said  original  bill  was  presented 
"to  the  master  in  chancery  of  this  court,  and  an  injunction  was 
asked  thereunder,  and  was  refused  by  said  master,  as  appears 
by  hie  indorsement  thereon,  they  have  caused  to  be  constructed 
across  the  drain  through  the  land  of  the  defendant  David  E. 
Sconce,  and  also  across  the  drain  that  passes  through  the  land 
of  the  defendant  Charles  Fisher,  good  and  sufficient  bridges, 
for  the  passage  over  of  loaded  wagons  and  live  stock,  as  pro- 
vided by  the  statute  in  such  cases;  that  said  bridges  are  now 
in  good,  passable  condition,  and  offer  to  said  defendants  safe 
and  sufiicient  crossings  to  their  respective  tracts  of  land  divided 
by  said  drains  or  ditches;  and  complainants  charge,  under 
information  and  belief,- that  defendants  Sconce  and  Fisher 
are  still  permitting  their  live  stock  to  go  into  and  across  said 
ditch,  and  are  thereby  tilling  up  the  same  with  earth  and  rub- 
bish tramped  therein  from  the  banks  of  said  ditch,  and  by 
reason  of  said  tramping  by  said  live  stock  the  said  ditches  are 
being  permanently  and  seriously  injured,  as  alleged  in  their 
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orie^inal  bill  herein,  and  that  said  defendants,  unless  restrained 
by  an  order  of  this  court,  will  cause  said  ditch  to  be  destroyed 
or  greatly  impaired.  Wherefore  they  pray  as  they  have  in 
their  original  bill  herein. 

Tlie  court  sustained  a  demurrer  to  the  original  and  supple- 
mental bill,  and  the  complainants  electing  to  stand  by  their 
bills,  a  decree  was  entered  dismissing  tlie  same  at  the  cost 
of  complainants,  from  which  they  prayed  an  appeal  to  this 
court.  We  are  of  opinion  the  demurrer  was  properly  sus- 
tained. By  Sec.  45  of  the  Drainage  Act  of  1885  (Session 
Laws  1885,  92)  it  is  provided  that  whenever  the  owner  or 
occupant  of  laud  in  a  drainage  district  shall  permit  animals  to 
pasture  in  an  inclosed  field,  through  which  runs  an  open  ditch, 
being  part  of  a  combined  system  of  drainage,  said  owner  or 
occupant  shall  repair  such  damage  to  the  ditch  as  may  be 
done  by  the  animals,  and  if  he  neglects  to  do  so  the  commis- 
sioners may  make  the  repairs  and  require  the  owner  or  occu- 
pant to  pay  the  amount  of  the  same  to  the  ti'easurer  of  the 
district,  and  in  case  of  omission  to  do  so  for  ten  days  after 
such  requirement  is  made  in  writing,  then  the  commissioners 
may  proceed  to  collect  the  same  by  suit  at  law  in  the  name  of 
the  district  before  any  court  having  jurisdiction. 

This  section  clearly  contemplates  the  right  of  the  owner  or 
occupant  of  the  land  to  pasture  whenever  he  may  think  proper 
without  fencing,  subject  only  to  liability  for  any  injury  thereby 
done  to  the  ditch,  for  which  a  distinct  legal  remedy  is  pro- 
vided. 

The  bill  contains  no  averment  to  show  that  such  remedv 
is  inadequate  in  the  present  instance.  The  decree  will  be 
affirmed. 

Decree  affirmed. 
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The  People  ex  rel. 

V. 

The  Mayor  and  City  Council  of  the  City  of 

Bloomington, 

Mandamus — Ohfdruction  in  Street — Removal  of— Dedication, 

Upon  roandamuA  proceedings  brought  to  compel  a  municipality  to  remove 
certain  alleged  obstructions  from  one  of  its  streets,  this  court  declines  to 
interfere  with  the  judgment  for  the  defendants,  interests  of  third  persons 
being  involved. 

[Opinion  filed  September  20, 1890.] 

In  error  to  the  Circuit  Conrt  of  McLean  County;  the 
Hon.  A.  Sample,  Judge,  presiding. 

Mr.  Thomas  F.  Tipton,  for  plaintiffs  in  error. 

Mr.  A.  E.  DeMange,  for  defendants  in  error. 

Wall,  J.  This  was  a  proceeding  by  mandamus  to  compel 
the  mayor  and  the  city  council  of  Bloomington  to  remove 
certain  alleged  obstructions  from  Beecher  street,  and  the  ques- 
tion was  whether  the  strip  of  ground  in  dispute  twenty -six 
feet  in  width  was  a  part  of  said  street.  The  judgment  was 
for  defendants. 

,  The  conrt  trying  the  case  held  several  propositions  of  law 
asked  by  the  respective  parties,  and  then  of  its  own  motion 
prepared  and  marked  as  held  the  following,  showing  its  view 
of  the  law  and  the  facts. 

"  The  court  holds  as  a  matter  of  law  that  if  there  was  a 
dedication  of  the  twenty-six  feet  south  of  Beecher  street,  and 
that  the  same  was  accepted  by  the  city,  so  that  it  became 
clearly  and  nndeniably  a  part  of  said  Beecher  street,  then  that 
said  street  was  sixty-six  feet  wide,  and  in  such  case  it  would 
be  the  duty  of  the  city  council  to  remove  any  obstruction 
placed  in  the  street    But  the  court  does  not  find  as  a  matter 
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of  fact  that  the  evidence  shows  clearly  that  there  was  a  dedi- 
cation, or  that  the  citj  clearly  accepted  such  dedication.  The 
court  finds  from  the  omi  and  record  evidence  that  interested 
parties  might  honestly  believe,  from  an  examination  of  tlie 
record  of  plats,  and  the  appearance  of  the  width  of  the 
street,  that  there  was  no  such  dedication  or  acceptance  by  the 
city,  and  purchase  said  disputed  twenty-six  feet  in  good 
faith,  according  to  the  plat  and  record  description  of  FhoBnix 
homestead.  Therefore,  the  right  not  being  clear  to  the  writ^ 
which,  if  granted,  would  affect  the  interest  of  persons  bona 
fide  claiming  ownership  in  the  disputed  property,  and  who, 
before  what  they  honestly  claim  as  their  land  should  be  taken 
from  them,  should  be  heard,  the  writ  is  refused.'' 

After  carefully  considering  the  evidence  we  are  disposed  to 
agree  with  the  court  in  this  finding  of  the  facts,  and  the  judg- 
ment will  therefore  be  affirmed. 

Judgment  affirmed. 


Ma  by  E.  Belles 
Wallace  Anderson  and  Charles  Anderson. 

Contract—Digging  WeU^Set-off. 

This  court  declines  to  interfere  with  the  judgment  for  the  plaintiffs  in 
an  action  to  recover  for  digt^ing  a  well. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Vermillion  County;  the 
Hon.  E.  P.  Vail,  Judge,  presiding. 

Mr.  J.  W.  Keeslab,  for  appellant. 

Mr.  G.  W.  Salmans,  for  appellees. 

Wall,  J.    This  was  an  appeal  from  a  justice  of  the  peace. 
In  the  Circuit  Court  a  jury  was  waived  and  the  cause  heard 
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by  the  court,  resulting  in  a  finding  and  judgment  in  favur  of 
the  plaintifiEs  for  $54.95.  The  demand  was  for  digging  a 
well  for  the  defendant. 

It  was  not  denied  that  the  work  was  done,  or  that  it  was 
worth  the  sum  charged.  The  only  question  was  whether  by 
an  arrangement  between  the  parties  the  sum  so  due  was  to 
be  credited  upon  and  deducted  from  a  demand  lield  or  asserted 
by  the  defendant  against  the  plaintiff  Wallace  Anderson 

It  appeared  that  Wallace  Anderson  was  the  tenant  of 
defendant  at  the  time  the  well  was  dug,  and  that  there  was  a 
verbal  agreement  to  continue  tlie  tenancy  for  another  year 
upon  certain  conditions  which  need  not  be  stated.  The  defend- 
ant insisted  that  these  conditions  had  not  been  complied  with, 
and  required  Anderson  to  vacate  the  premises. 

As  a  defense  to  this  action  tlie  defendant  contends  that 
while  this  work  of  digging  the  well  was  performed  by  both 
plaintilxs,  yet  by  the  understanding  of  all  parties  it  was  to  bo 
considered  as  done  by  Wallace  alone,  and  to  be  regarded  as  a 
credit  in  his  favor  on  the  general  account  between  him  and 
the  defendant,  and  that  it  bhould  be  so  adjusted,  the  defend* 
ant  further  insisting  that  her  account  against  Wallace  Ander- 
son was  more  than  sufficient  to  cover  this  item  and  all  others 
which  he  individually  held  against  her. 

The  plaintiffs  contended  that  the  only  arrangement  ever 
made  by  which  the  charge  was  to  be  made  a  credit  in  favor 
of  Wallace  alone,  was  contingent  upon  the  continuance  of  the 
tenancy  for  another  year,  in  which  case  they  admit  it  was  to 
be  so  used;  but  they  insist  that  as  the  tenancy  was  not  so  con- 
tinued they  are  entitled  to  enforce  the  claim  in  their  joint 
capacity. 

The  question  thus  presented  was  purely  one  of  fact — upon 
which  the  evidence  was  conflicting.  We  think  there  is  no 
sufficient  reason  to  overrule  the  conclusion  reached  by  the 
court,  and  as  no  questions  of  law  arise  upon  the  rulings  during 
the  trial,  or  otherwise,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


128  Appellate  Courts  of  Illinois. 

Vol.  88.]  Bellos  v.  Auderflon. 


Mary  E.  Belles 

V. 

Wallace  Anderson. 

Landlord  and  Tenant — Holding  Over — Kjectment — Penal  Sfatufes — 
Evidence — Instructions — Sec,  2,  Chap.  80,  E.  S, 

1.  An  instruction  should  be  refused  where  there  is  nothing  in  the  evi- 
dence upon  which  to  predicate  it. 

2.  Courts  will  not  extend  statutory  acts  imposing  penalties  beyond  the 
CJises  provided  for  by  them. 

3.  A  demand  in  writing  for  pORsef^sion  is  essential  to  the  recovery  of  the 
penalty  of  double  rent  for  wilfully  holding  over  after  the  expiration  of  a 
tenancy. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Vermillion  County;  the 
Hon.  E.  P.  Vail,  Judge,  presiding. 

Mr.  J.  W.  Keeslab,  for  appellant 
Mr.  Q.  W.  Salmans,  for  appellee. 

Wall,  J.  This  was  an  appeal  from  a  justice  of  the  peace. 
Upon  a  trial  by  jury  in  the  Circuit  Court  there  was  a  verdict 
for  the  plaintiflE  for  $30.  Judgment  followed  and  an  appeal 
is  prosecuted  to  this  court.  We  think  there  is  no  just  ground 
to  set  aside  the  judgment  so  far  aa  the  testimony  is  con- 
cerned. There  was  conflict  in  the  proof  and  it  was  settled  by 
jury,  probably  in  accordance  with  the  merits.  The  only  ques- 
tion of  law  arises  upon  tlie  refusal  of  the  court  to  give  the 
following  instruction  asked  by  defendant,  to  be  applied  to  one 
of  the  items  in  her  cross-account  against  the  plaintiff. 

*^  The  court  further  instructs  the  jury  if  they  believe  from 
the  evidence  that  the  plaintiff  wilfully  held  over  after  the 
termination  of  his  lease,  and  was  ejected  from  the  premises  by 
a  writ  of  restitution  in  the  hands  of  an  ofiicer,  then  the  defend- 
ant is  entitled  to  recover  double  rent  under  the  statute  for  the 
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time  the  plaintiflF  held  over  after  the  termination  of  the  lease." 
Technically  the  instruction  was  faulty  because  it  omitted 
the  element  of  a  demand  in  writing  for  possession,  which  is 
essential  to  the  recovery  of  the  penalty  of  double  rent  for 
wilfully  holding  over  after  the  expiration  of  the  tenancy. 
Sec.  2,  Chap.  80,  R.  S.;  Chapman  v.  Wright,  20  III.  120.  The 
tenancy  for  the  first  year  ended  on  the  5th  of  April,  and  the 
notice  was  not  given  until  the  lOtli,  so  that  there  was  a  period 
of  five  days  for  which  single  rent  only  would  be  recoverable. 
As  was  remarked  by  the  Supreme  Court  in  Chapman  v. 
Wright  above  cited,  this  provision  of  the  statute  is  highly 
]5ena1  and  the  courts  will  not  extend  acts  imposing  penalties 
l)eyond  the  very  cases  provided  for.  Regarding  the  facts  of 
the  case  it  would  seem  very  doubtful  wliether  they  bring  the 
tenant  in  the  present  instance  within  the  statute. 

True  he  held  over  after  liis  term  expired,  but  it  was  upon 
the  supposition  that  he  had  an  agreement  for.  another  year ; 
and  though  it  turned  out  in  the  end  that  the  landlord  was 
entitled  to  the  possession,  and  that  the  tenant  had  not  so  com- 
plied with  the  conditions  agreed  upon  as  to  give  him  the  right 
to  remain,  yet  we  are  inclined  to  the  opinion  that  there  was 
not  such  a  wilful  holding  over  after  the  end  of  the  term,  and 
after  demand  in  writing,  as  contemplated  by  the  statute. 
Hence  it  was  proper  to  refuse  the  instruction  because  there 
was  nothing  in  the  evidence  upon  which  to  predicate  it.  The 
judgment  will  be  affirmed.  Jxtdgnunt  affirmed. 


The  County  of  Macon* 

V. 

John  H.  Mauzy,  Sheriff. 

Sheriff^Fees — Recovery  of. 

Upon  a  controversy  between  a  sheriff  and  a  county  board  touching  claims 
aUef<ed  to  be  due  him  from  said  county,  this  court  declines,  in  view  of  the 
evidence,  to  interfere  with  the  judgment  in  his  behalf. 

Vou  XXXVIII  9 
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[Opinion  filed  September  20,  1890.] 

Appkal  from  the  Circnit  Court  of  Macon  County;  the  Hon. 
J.  F.  Hughes,  Judge,  presiding. 

Mr.  I.  R.  Mills,  for  appellant. 

Messrs.  Johns  &  Randolph,  for  appellee. 

CoNOKR,  P.  J.  This  case  was  submitted  upon  a  stipulation 
to  be  tried  by  the  court.  The  appellee,  John  H.  Mauzy,  hav- 
ing been  elected,  assumed  the  duties  of  sheriff  of  Macon 
County  on  the  first  Monday  in  December,  lSb6.  On  tlie  30tli 
of  November,  1887,  after  having  served  one  year,  lie  submit- 
ted to  the  board  of  supervisors  his  annual  report  At  tins 
time  there  arose  between  the  board  and  the  appellee  a  con- 
troversy in  regard  to  their  respective  rights,  the  result  of 
which  was,  that  appellee  brou«:ht  suit  against  the  county  at 
the  January  term,  1888,  of  the  Circuit  Court,  on  a  nnn>ber  of 
claims  which  he  contended  the  count}'  owed  him,  and  in  tliat 
suit  the  appellee  recovered  a  judgment  against  the  county  for 
the  sum  of  j^550.08,  which,  on  the  2l8t  day  of  March,  1888, 
was  paid  in  full. 

Among  other  claims  then  made  by  the  appellee  against  the 
county  and  for  the  recovery  of  which  that  suit  was  brought, 
are  the  following:  Fees  earned  in  insane  paui)er  cases, 
$131.70;  fees  earned  in  attending  Probate,  County  and  Circuit 
Courts,  $261.00,  total,  $392.70. 

This  item  of  $392.70  constituted  a  part  of  this  judgment  of 
$559.08,  which  was  ])aid  by  the  county  on  the  2l8t  day  of 
March,  1888;  the  balance  of  said  judgment  being  for  services 
and  expenses  not  falling  within  the  designation  of  ^^fees  of 
his  office,'*^ 

Out  of  the  payment  of  this  judgment  of  $559.08,  or,  more 
strictly  speaking,  tliat  part  of  it  embraced  in  this  item  of 
$392.70,  this  pre^ent  suit  has  its  origin.  At  the  Jjme  lucet- 
ing  of  the  board  of  supervisors  in  1888,  theappelleo  submitted 
his  semi-annual  report,  in  whi(rh  he  reported  that  ho  had 
received  for  the  half  year  ending  on  the  Slst  of  May,  1888, 
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the  total  snm  of  $587.95,  exclusive  of  the  said  judgment  of 
$550.08;  the  salary  of  the  appellee  was  $1,800  per  annum,  one 
half  of  which,  or  $900,  was  due  at  the  time  of  making  this 
report  The  board  of  supervisors  claimed  that  this  item  of 
$392.70,  being  a  part  of  tlie  judgment  of  $559.08,  and  having 
been  paid  during  the  time  covered  by  this  semi-annual  report, 
should  be  taken  and  held  as  a  receipt  of  his  office,  which  he 
was  required  to  report,  and  that  the  true  amount  of  the  total 
receipts  for  the  half  year,  ending  May  31,  1888,  was  $980.65, 
instead  of  $587.95,  $80.65  more  than  was  then  due  him  on 
salary,  while  appellee  was  claiming  that  the  board  owed  him 
then  on  salary  the  sum  of  $312.05,  being  $900,  less  the  $587.95. 
The  board  made  him  no  payment.  At  the  December  meet- 
ing of  the  board  of  supervisors  in  1888,  the  appellee  submitted 
his  annual  report,  in  which  he  reported  that  he  had  received 
for  the  half  year  ending  on  the  31st  day  of  November,  1888, 
the  sum  of  $657.80.  In  addition  to  this  amount  the  board 
charged  him  with  the  $80.65,  making  a  total  of  $738.45,  and 
directed  that  the  appellee  be  paid  the  sum  of  $161.55  out  of 
criminal  cases,  to  make  up  tlie  balance  of  his  salary  of  $900, 
while  the  appellee  claimed  that  there  was  due  him  on  per- 
sonal salary  for  the  half  year  ending  November  31,  1858,  the 
sum  of  $242.20,  being  $900  of  salary,  less  the  sum  of  $657.80, 
the  amount  of  the  receipts  for  that  half  year,  together  with 
the  $312.05  due,  as  he  claimed,  on  the  semi-annual  report  of 
May  31st,  making  a  total  of  $554.25,  which  he  was  entitled  to 
be  paid  out  of  criminal  cases  where  the  defendants  had  been 
discharged.  The  appellee  claimed  as  due  him  out  of  the 
criminal  fund  the  sum  of  $554.25,  the  board  conceding  and 
paying  the  sum  of  $161.55,  making  the  disputed  claim  of 
$392.70,  the  amount  received  through  the  judgment. 

It  is  contended  that  the  fees  mentioned  in  the  foregoing 
statement,  amounting  to  $392.70,  should  have  been  reported 
by  the  sheriff  as  fees  collected  during  the  first  half  of  the 
year  1888,  under  Sec.  51  of  the  Fees  and  Salary  Act,  which 
required  the  sheriff  to  report  fees  received  during  the  half 
year,  which  have  been  earned  in  previous  years  or  half 
years. 
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We  do  not  think  this  view  can  be  maintained  upon  the 
facts  as  they  appear  in  the  record.  These  fees  were  neither 
received  nor  collected  in  the  sense  of  the  51st  section;  that 
section  refers  to  the  ordinary  and  usual  case  where  there  has 
been  no  adjudication  between  a  county  officer  and  the  county, 
and  where  it  is  necessary  that  all  fees  received  as  such  during 
the  year  or  half  year  covered  by  such  officer's  report,  no  mat- 
ter when  earned,  should  be  reported,  so  that  a  proper  settle- 
ment might  be  made  by  the  county  board  between  the  county 
and  such  officer. 

But  in  the  case  at  bar  the  sheriff  had  reported  them  as 
earned  in  1887,  and  upon  a  failure  of  the  county  to  settle 
with  him,  he  had,  in  January,  1888,  sued  the  county  and 
recovered  a  judgment  against  the  county  for  these  fees,  which 
judgment  the  county  paid  in  March,  1888. 

This  judgment  was  a  settlement  between  the  county  and 
the  sheriff  up  to  November,  1887,  and  it  could  make  no  dif- 
ference when  that  judgment  was  paid. 

When  the  county  paid  it  in  March,  1888,  it  was  by  virtue 
of  the  judgment  and  not  because  the  board  at  that  time 
audited  and  allowed,  or  had  any  power  to  audit  and  allow  the 
fees  in  question  or  anything  else  which  was  settled  by  the 
judgment.  The  object  of  requiring  the  sheriff  to  report  fees 
collected  during  the  time  covered  by  his  report,  no  matter 
when  earned,  is  that  he  may  be  charged  with  them,  and  they 
made  an  offset  against  his  claim  against  the  county. 

But  it  would  be  clearly  unjust  when  the  sheriff  has  received 
from  the  county  a  certain  sum  of  money,  by  virtue  of  a  judg- 
ment based  upon  former  services,  to  require  him  to  report 
such  money,  and  be  charged  with  it  the  same  as  fees  which  he 
may  collect  from  suitors  in  the  court,  and  which  the  county 
can  have  no  account  of,  or  receive  credit  for  unless  they  are 
reported  as  provided  by  Sec.  51. 

We  think  the  judgment  of  the  Circuit  Court  is  right  and 
it  will  be  affirmed. 

Judgment  affirmed. 
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City  of  Bloomington 

V. 

John  E.  Pollock. 


38      133 
Municipal  Corporations — Streets — Raising  Grade  qf^Damages  to  Adja^     ello  *296 

cent  Property — Ordinances, 

1.  In  an  action  by  a  property  owner  to  recover  damages  caused  by  a 
change  of  grade  in  the  street  abutting  his  property,  the  fact  that  the  grade 
was  fixed  by  an  ordinance  passed  prior  to  the  purchase  of  the  property  by 
plaintiff,  and  prior  to  the  adoption  of  the  present  constitution,  was  no 
defense. 

2.  In  such  an  action,  the  plaintiff  is  entitled  to  recover  the  damages 
caused  to  the  property,  less  the  benefits  conferred,  from  which  benefits 
should  be  deducted  the  cost,  to  the  owner,  of  the  improvement. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  Owen  T.  Keetes,  Judge,  presiding. 

Mr.  Sain  Wblty,  for  appellant 

Messrs.  Jakes  S.  Ewing  and  A.  £.  DeManqe,  for  appellee. 

Wall,  J.  The  appellee  recovered  a  judgment  for  the 
sum  of  $900  against  the  appellant,  the  City  of  Bloomington, 
on  account  of  damages  alleged  to  have  been  sustained  bj 
reason  of  the  raising  of  the  grade  of  the  street  in  front  of  the 
property  owned  and  occupied  by  the  plaintiff  as  a  residence. 
The  damages  complained  of  were,  that  dust  and  water  were 
thrown  upon  the  lot,  and  the  property  was  rendered  unsightly 
and  unsalable  because  it  was  lower  than  the  street  as  raised. 

Upon  the  question  of  the  amount  of  the  damages  there 
was  a  wide  range  in  the  testimony,  but  there  is  no  sufficient 
reason  for  the  interference  of  this  court  in  that  respect.  Con- 
flicting as  the  evidence  is,  the  verdict  has  ample  support  and 
we  think  it  unnecessary  to  discuss  this  branch  of  the  case. 

Nor  is  it  necessary  to  consider  whether,  for  such  injuries  as 
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here  complained  of,  the  city  is  liable;  for,  as  we  understand 
it,  since  the  adoption  of  the  present  constitution,  this  is  not 
an  open  question.  The  constitutional  provision  involved  and 
the  adjudications  thereon  are  familiar  and  need  not  be  quoted 
or  cited. 

The  several  points  urged  by  appellant  raise  in  effect  but 
two  questions. 

Firat.  It  was  urged  in  the  trial  court  and  is  here,  that 
because  the  grade  of  the  street  had  been  fixed  by  ordinance 
before  the  adoption  of  the  present  constitution  and  before 
the  appellee  acquired  the  property,  the  appellant  was  not 
liable  for  the  damages  in  question.  Tliis  defense  was  pre- 
sented bj'  a  special  plea  which  was  held  bad  on  demurrer,  and 
upon  the  trial  the  appellant  offered  to  prove  the  fact  and 
asked  an  instruction  with  the  same  view.  The  proof  was 
excluded  and  the  instruction  refused.  It  appears  from  the 
evidence  that  the  house  was  built  in  1858;  that  the  city  made 
the  improvement  complained  of  in  1889,  and  the  proposed 
proof  was  that  the  ordinance  fixing  the  grade  was  adopted  in 
1860.  It  is  assumed  that  the  appellee,  in  common  with  other 
lot  owners,  was  bound  to  take  notice  of  the  ordinance  because 
it  was  duly  passed  and  published,  and  was  recorded  in  a  book 
open  to  public  inspection.  Conceding  he  was  presumed  to 
have  knowledge  of  the  ordinance,  the  question  is,  whether 
when  he  bought  the  property,  lie  took  it  subject  to  the  burden 
or  the  risk  that  it  might  subsequently  be  damaged  by  raising 
the  grade  to  the  limit  fixed  by  the  ordinance.  Whatever  the 
immunity  of  the  city  for  these  damai^es,  had  the  grade  been 
raised  before  the  adoption  of  the  constitution,  the  injury  was 
not  inflicted  until  after  the  constitution  was  adopted;  and  the 
defense  urged,  implies  that  there  was  in  the  city  a  vested 
right  to  make  the  improvement  without  liability,  because  the 
grade  had  previously  been  established.  Appellant  argues 
that  the  right,  coupled  witJi  the  immunity  thus  contended  for, 
is  saved  by  Section  1  of  the  schedule  to  the  constitution  pro- 
viding "  that  all  laws  in  force  at  the  adoption  of  this  constitu- 
tion, not  inconsistent  therewith,  and  all  rights^  actions, 
prosecutions,  claims  and  contracts  of  this  State,  individuals  or 
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bodies  corporate,  eliall  continue  to  be  as  valid  as  if  this  con- 
stitution had  not  been  adopted." 

We  deem  it  not  essential  to  determine  whether  the  ordinance 
in  question  is  a  "law"  within  the  meaning  of  this  provision, 
or  whether  the  term  "rights"  here  employed  would  include 
the  right  to  make  this  grade;  for  if  so  admitted,  we  think  the 
contention  of  appellant  is  not  thereby  sustained.  Such  a 
"law,"  so  far  as  it  carried  non-liability  for  injury,  would 
be  inconsistent  with  the  constitutional  provision  imposing  lia- 
bility. The  right  to  make  the  grade  as  provided  by  the  ordi- 
nance was  one  which  the  city  might  avail  of  or  not. 

Prior  to  the  adoption  of  the  present  constitution  it  might 
have  changed  the  grade  at  pleasure  without  incurring  liabil- 
ity to  those  who  built  with  express  reference  thereto.  Dillon 
on  Municipal  Corporations,  Vol.  2,  Sees.  543  and  782.  So  far 
as  this  property  was  concerned,  the  liouse  having  been  built 
prior  to  the  passage  of  the  ordinance,  there  was  no  duty  on 
the  part  of  the  city  to  raise  the  street  to  the  grade  fixed  by 
the  ordinance,  and  on  the  other  hand  we  do  not  see  by  what 
process  of  reasoning  the  city  invested  itself  with  immunity 
by  merely  passing  the  ordinance  before  the  constitution  was 
adopted.  The  city  is  but  an  agency  of  the  State  for  govern- 
mental purposes.  Its  charter  as  well  as  its  ordinances  might 
be  annulled  by  the  State  at  any  time,  and  there  is  in  our  judg- 
ment no  warrant  for  the  position  that  the  quoted  section  of 
the  schedule  was  intended  to  operate  as  appellant  hero  con- 
tends. The  ordinance  and  power  to  improve  the  street 
accordingly  were  not  set  aside  by  the  constitution,  but  when 
it  was  therein  declared  that  private  property  shall  not  be 
damaged  for  public  use  without  just  compensation,  there  was 
imposed  a  condition — a  consequence  not  before  existing — and 
to  which  tlie  city  in  its  acts  performed  after  the  constitution 
took  effect  was  subject  The  city  might  still  make  the 
improvement,  but  would  be  liable  for  the  damages.  We  are 
disposed  to  agree  with  the  Circuit  Court  upon  this  point. 

Second.  It  is  urged  the  court  erred  in  permitting  the 
appellee  to  prove  the  amount  paid  by  him  upon  his  special 
assessment  for  the  improvement  of  the  street — the  amount  of 
damages  being  tliereby  enhanced. 
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With  regard  to  the  measure  of  damages  the  coartgave  the 
following  instractions  at  the  instance  of  the  plaintiff: 

"The  court  instructs  you  that  if  you  believe  from  the  evi- 
dence that  the  city  raised  the  level  of  Washington  street,  or 
caused  it  to  be  raised,  for  the  laying  of  a  pavement  thereon, 
and  that  such  raising  of  said  street  above  its  former  level 
damaged  the  property  of  the  plaintiff  described  in  the  decla- 
ration, and  reduced  its  |market  value,  then  the  plaintiff  is 
entitled  to  recover  the  amount  that  his  said  property  was  so 
damaged,  less  the  benefit,  if  any,  which  the  evidence  shows 
the  property  received  from  the  making  of  the  sti'eet  improve- 
ment. 

"  The  court  instructs  the  jury  that  incase  they  should  believe 
from  the  evidence  the  plaintiff  had  been  in  any  way  benefited 
by  the  improvement  of  the  street  in  front  of  plaintiff's  prop- 
erty in  question,  then  in  such  estimate  the  jury  should  deduct 
from  such  benefit  what  they  believe  from  the  evidence  plaint- 
iff has  paid  and  is  liable  to  pay,  toward  making  the  pavement 
in  front  of  said  premises,  and  in  any  event  it  is  only  the  dif- 
ference between  the  benefits  proved  by  the  evidence  and  such 
payment,  and  liability  to  pay  which  can  be  set  off  against  the 
damage  to  plaintiff's  property  if  plaintiff  has  proven  any  dam- 
age. 

"  The  court  instructs  you  thilt  the  measure  of  damages  in  this 
case,  if  any  have  been  proven,  is  the  difference  in  the  market 
value  of  plaintiff's  property  before  the  level  of  the  street  was 
raised  and  its  market  value  after  the  street  was  so  raised." 

It  will  be  seen  that  here  are  two  different  measures  of  dam- 
ages, one  the  difference  in  market  value  before  and  after  the 
street  was  raised,  the  other  the  damages  caused  to  the  prop- 
erty, less  the  benefits  conferred,  from  which  benefits  should  be 
deducted  the  cost  to  the  owner  of  the  improvement,  the  latter 
being  the  more  favorable  to  the  plaintiff. 

Is  it  sound  and  correct  in  principle? 

The  case  is  one  where  plaintiff  seeks  the  "just  compensation  " 
guaranteed  by  the  constitution  where  private  property  has 
been  damaged  for  public  use.  In  respect  to  property  not 
taken,  but  damaged  merely,  the  compensation  is  the  aiiiuuut  of 
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the  damage  less  the  benefit  conferred.  Now,  should  the  bene- 
fit be  considered  without  regard  to  the  cost  of  it  to  the  owner 
of  the  property?  Manifestly  he  is  not  benefited  the  whole 
sum  of  benefit  conferred,  because  he  has  been  compelled  to 
pay  a  certain  amount  by  way  of  assessment  in  order  to  obtain 
whatever  benefit  is  attributable  to  the  improvement.  It  is  the 
net  benefit  which  should  be  deducted  from  the  damage  pro- 
duced by  the  improvement,  and  the  sum  remaining  will  rep- 
resent the  just  compensation  which  he  will  be  entitled  to. 
This  will  usually  be  more  than  the  diiferenco  in  market  value. 
At  least  it  is  so  theoretically  in  all  cases,  for  it  is  presumable 
tiiat  the  market  value  is  diminished  to  the  extent  of  the  dam- 
age, less  Uie  benefit. 

We  are  of  opinion  no  error  was  committed  in   this  respect 
of  which  appellant  may  complain. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


38      137 
107     »  96 

T.  J.  Robertson  "gg    ^^^ 

V.  110    1322 

Jacob  Morgan. 

Praetiee^-Exceptions, 

1.  When  the  bill  of  except  ions  does  not  state  that  it  contains  all  the  evi- 
dence, the  question  whetlier  the  evidence  supports  the  verdict  can  not  be 
considered. 

2.  Matters  embraced  in  motion  for  new  trial  can  not  be  here  considered 
when  no  exception  was  taken  to  the  action  of  the  court  in  overruling  that 
motion. 

[Opinion  filed  September  20,  1890.] 

Appbal  from  the  Circuit  Court  of  Christian  County;  the 
Hon.  J.  A.  Cbeiohton,  Judge,  presiding. 

Messrs.  A.  McCasktll  &  Soi«,  Rioks  &  Cbeiohtoii  and  F. 
P.  DsaENNAHj  for  appellant 
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Messrs.  James  C.  McBbide  and  John  G.  Dkennan,  for 
appellee. 

Wall,  J.  This  was  an  action  on  the  case  for  false  and 
malicious  prosecution.  There  was  a  verdict  and  judgment 
thereon  for  plaintiff  for  $60. 

Tlie  defendant  has  brought  the  record  here  and  assigned 
various  errors.  The  chief  question  discussed  in  the  brief  is 
whether  the  evidence'  supports  the  verdict.  The  bill  of 
exceptions  does  not  state  that  it  contains  all  the  evidence,  and 
under  the  rule  established  by  numerous  decisions  of  the 
Supreme  Court,  we  can  not  consider  this  point.  It  is  unneces- 
sary to  cite  any  of  tlie  various  cases  in  which  it  was  so  held. 

It  is  also  urged  the  court  erred  in  giving  and  rejecting  evi- 
dence, and  in  giving  instructions  asked  by  plaintiff.  We  find, 
that  all  these  matters  were  embraced  in  the  motion  tor  new 
trial,  but  that  no  exception  was  taken  to  the  action  of  the 
court  in  overruling  that  motion.  It  must,  therefore,  be  pre- 
sumed that  the  defendant  acquiesced  in  the  decision  of  the 
court  in  that  respect,  and  therefore  only  such  questions  as 
arise  on  the  pleadings  and  the  record,  aside  from  the  bill  of 
exceptions,  can  be  considered  on  this  appeal.  Stern  et  al.  v. 
The  People,  etc.,  96  111.  475.  The  abstract  does  not  contain 
any  of  the  instructions  given  on  either  side  and  the  brief  con- 
tains only  two  of  those  given  which  were  objected  to.  We 
have,  nevertheless,  examined  the  record  with  considerable  care 
and  are  of  opinion  that  no  substantial  error  was  c6mmitted  in 
the  rulings  upon  the  admission  of  evidence  or  the  giving  of 
instructions  complained  of.  The  case  has  been  tried  three 
times  and  it  is  for  the  interest  of  the  parties  as  well  as  tlie 
public  that  there  should  be  an  end  of  the  controversy. 

Judgment  ajjinned. 
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Robert  Saterlee 

V. 

Mary  A,  Hickman. 

Evidence — Not  Competent  to  Impeach  Record. 

Where,  by  the  record,  it  appears  that  a  juRtice  of  the  peace  had  jurisdic- 
tion of  the  person  and  subject-matter,  parol  evidence  is  not  admiRsible  to 
impeach  the  record  of  a  judgrment  by  showingf  that  it  was  corrected  by  the 
justice  two  days  after  the  judgment  was  rendered. 

[Opinion  filed  September  20,  1890.] 

In  error  to  the  County  Court  of  Edgar  County;  the  Hon. 
A.  J.  Hunter,  Judge,  presiding. 

Mr.  HoBERT  L.  McKiNLAY,  for  plaintiff  in  error. 

Messrs.  Frederick  W.  Dundas  and  Henry  S.  Tanner,  for 
defendant  in  error. 

Wall,  J.  This  was  replevin  by  the  defendant  in  error 
against  the  plaintiff  in  error,  to  recover  certain  personal  prop- 
erty which  had  been  seized  by  the  plaintiff  in  error,  as  a  con- 
stable, by  virtue  of  a  writ  of  attachment  against  Aloytus 
Hickman,  the  husband  of  the  defendant  in  error. 

As  to  the  ownership  of  the  property,  whether  it  was  in 
the  plaintiff  in  replevin  or  in  the  defendant  in  attachment, 
the  evidence  was  not  conclusive. 

The  record  of  the  proceedings  in  the  attachment  suit  was 
excluded  from  evidence  because  the  judgment  did  not  pro- 
vide that  special  execution  issue  against  the  attached  prop- 
erty, and  therefore  the  property  was  relieved  from  the  lien 
of  the  attachment  upon  the  authority  of  Wasson  v.  Cone,  86 
111.  46. 

The  record,  as  it  appeared  on  its  face,  did  show  that  there 
was  an  order  for  such  a  special  execution,  but  it  was  shown  by 
parol  evidence  that  this  order  was  added  two  days  after  the 
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rendition  of  the  judgment,  and  it  was  upon  such  impeach- 
ment of  the  record  that  the  same  was  excluded. 

The  question  is  whether  it  was  competent  to  thus  impeach 
the  judgment. 

In  the  case  of  Thatcher  v.  Maack,  7  111.  App.  635,  it  was  held 
that  when,  by  the  record,  it  appears  that  the  court  had  jurisd  ic- 
tion  of  the  person  and  subject-matter,  parol  evidence  is  not 
admissible  to  falsify  by  showing  that  an  alteration,  whereby 
the  record  was  corrected,  was  improperly  made;  citing  Gar- 
field V.  Douglass,  22  III.  100,  and  Shirmer  v.  The  People,  33 
III.  282.  These  cases  are  in  point  and  support  the  position  of 
plaintiff  in  error  that  the  record  was  improperly  excluded. 
There  was  jurisdiction  of  the  person  and  subject-matter  and 
there  was  neither  fraud  nor  collusion.  The  justice  trying  the 
case  should  have  granted  an  order  for  a  special  execution  and 
should  have  so  written  up  his  judgment  in  the  first  place,  and 
we  think  it  was  not  competent  to  attack  the  judgment  by 
parol  proof  showing  that  an  amendment  whereby  the  record 
was  corrected  was  improperly  made.  As  was  said  in  Garfield 
V.  Douglass,  supra^  the  policy  of  the  law  forbids  that  parol 
evidence  should  be  admitted  to  show  that  the  justice  changed 
the  judgment.  The  record  or  entry  of  the  justice  is  higher 
and  more  trustworthy  than  any  parol  evidence  can  be.  If  one 
record  is  open  to  be  questioned  by  parol  another  may  be,  and 
then  all  security  and  confidence  in  the  stability  of  records  will 
be  gone.  When  a  judgment  is  altered  by  another  the  case  is 
different.  There  would  be  a  forgery  in  such  case — not  a  rec- 
ord at  all — and  tlie  fact  might  bo  shown  by  parol.  The  sections 
in  Freeman  on  Judgments  cited  by  defendant  in  error,  are  not 
applicable;  the  matter  there  discussed  relates  to  fraud  and 
collusion  in  procuring  the  judgment 

We  are  of  opinion  the  court  erred  in  excluding  the  record, 
and  for  this  error  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Iteversed  and  remanded. 
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L.  E.  &  Western  R.  R.  Co.  v.  Helmericks. 


Lake  Erie  &  Western  Eailroad  Company  S  ^ij 

V. 

Harmon  R.  Helmericks. 

Railroads — KegJigenee — Injury  to  Stock — Recovery  for — Insufflciency 
qf  Cattle  Guard — Ecideitce — Instructions — Attorney's  Fee, 

1.  In  an  action  to  recover  damaares  for  the  killinfi^  of  horses  on  a  railroad 
ibroogh  alleged  insnfficiency  of  a  cattle  guard,  testimony  of  a  witness  that 
he  had  seen  cattle  and  colts  cross  another  cattle  guard  on  defendant*!  road 
in  the  vicinity  of  the  one  complained  of,  was  properly  admitted,  evidence 
having  been  introduced  to  show  that  the  guards  were  alike,  and  one  of 
defendant's  witnesses  having  testified  that  the  guard  complained  of  was  the 
best  known,  and  was  in  general  use,  but  that  if  cattle  and  colts  would 
freely  cross  it,  it  would  not  be  sufficient. 

2.  A  witness  having  no  more  knowledge  of  cattle  guards  than  is  pos- 
sessed by  ordinarily  intelligent  and  observant  farmers  living  by  a  railroad, 
is  not  competent  to  testify  as  an  expert  as  to  the  suificiency  of  a  cattle 
guard. 

3.  The  amount  of  appellee's  attorney's  fee  was  properly  submitted  to 
the  jury,  and  it  was  not  necessary  for  plaintiff  to  show  by  evidence  what  he 
had  paid.'  or  was  to  pay,  but  evidence  as  to  what  was  a  reasonable  fee  was 
competent. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Ford  County;  the  Hon. 
A.  Sample,  Judge,  presiding. 

Mr.  Milton  H.  Cloud,  for  appellant. 

Messrs.  Cook  &  Moffett,  for  appellee. 

CoNGEB,  P.  J.  This  was  an  action  on  the  case  to  recover 
the  value  of  two  horses  killed  on  appellant's  road,  by  reason, 
as  it  is  charged,  of  an  insufficient  cattle  guard.  The  declara- 
tion contained  five  counts.  The  first,  second  and  fifth  counts 
were  substantially  the  same,  and  charged  that  two  of  appel- 
lee's horses  got  upon  appellant's  road  over  an  insufficient  cat- 
tle guard  at  the  side  of  a  highway  crossed  by  the  railroad  and 
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were  struck  and  killed  by  appellant's  engines.  Trial  and  ver- 
dict for  appellee  assessing  his  damages  at  $310  for  the  value 
of  the  horses,  and  $50  for  attorney's  fees,  and  judgment  for 
$360. 

The  first  point  raised  by  appellant  is,  that  it  was  error  to 
permit  a  witness  for  appellee  to  state  that  he  had  seen  cattle 
and  colts  cross  another  gnard  on  appellant's  road,  in  the  vicin- 
ity of  the  one  in  question.  Appellant  had  called  its  claim 
agents  one  Bennett,  who  testified  to  the  jury  quite  fully  as  to 
the  form  and  construction  of  the  guard  in  question;  that  it 
was  the  best  one  known  and  in  general  use  by  railroads,  and 
that  it  was,  in  his  opinion,  sufficient  to  prevent  stock  from  get- 
ting on  the  track.  Upon  cross-examination  he  stated  that  if 
cattle  and  horses  would  walk  freely  over  such  a  cattle  guard 
it  would  not  be  good  and  sufficient,  but  he  had  never  known 
them  to  do  so.  Had  seen  them  go  up  to  such  guards,  look  at 
them,  and  turn  around  and  go  back.  Appellee  then  called 
the  witness  Helmricks,  who  stated  that  he  knew  the  guard  in 
question.  Knew  one  further  west  on  appellant's  road  of  the 
same  kind  and  make.  Never  measured  them,  but  they  looked 
to  be  of  the  same  size.  Had  some  cross  bars  and  some  kind 
of  a  pit,  and  that  he  had  seen  cattle  and  colts  pass  freely  over 
the  latter  guard.  No  question  seemed  to  be  made  on  the 
trial  but  tliat  these  guards  were  of  the  same  kind  and  char- 
acter, and  it  would  be  reasonable  for  the  jury  to  draw  a  con- 
clusion that  their  effect  in  preventing  stock  from  getting 
upon  the  road  would  be  substantial  I j'  the  same.  In  the  lan- 
guage of  appellant's  counsel — "Do  cattle  guards  of  the  size 
and  construction  of  the  one  in  controversy  reasonably  serve 
the  purpose  for  which  they  are  intended?"  The  evidence 
complained  of  tended  to  answer  this  question,  and  we  think 
was  proper. 

L.  S.  Holderman.  a  witness  for  appellant,  testified: 
"  I  reside  at  Paxton;  am  engaged  in  the  agricultural  imple- 
ment business  and  in  keeping  stock.  I  have  a  farm  adjoining 
this  railroad  six  miles  west  of  here.  This  cattle  guard  is  at 
the  west  end  of  my  farm.  I  have  seen  it  frequently.  It  is 
in  good  repair.     I  saw  it  February  18th,  the  Tuesday  after 
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these  horses  were  killed.  It  did  not  give  evidence  of  having 
been  recently  repaired.  I  have  seen  numerous  cattle  guards, 
and  have  had  a  good  deal  of  experience  in  handling  stock.  1 
was  raised  along  side  of  a  railroad.  I  know  sometiiing  of  the 
disposition  of  stock  to  cross  cattle  guards.  I  have  scon  them 
cross  cattle  guards. 

Q.  Now,  I  will  ask  you,  whether,  as  a  stock  man,  you 
know  that  it  is  a  pretty  difficult  matter  to  construct  a  cattle 
guard  that  some  animals  won't  cross? 

Objected  to;  objection  sustained;  defendant  excepts. 

Q.     What  has  been  your  observation  about  that  ? 

Objected  to;  objection  sustained;  defendant  excepts. 

Q.  I  will  ask  you  what  your  opinion  is  of  this  cattle 
guard  in  controversy,  as  to  its  being  or  not  being  a  sufficient 
guard  to  prevent  stock  from  getting  onto  the  track  ? 

Objected  to,  because  witness  does  not  show  himself  compe- 
tent to  testify. 

It  is  insisted  that  the  court  erred  in  sustaining  objections  to 
these  questions.  We  are  inclined  to  think  this  witness  was 
not  competent  to  give  his  opinion  as  an  expert  about  the  sub- 
ject inquired  of,  without  determining  whether  the  questions 
themselves  would  bo  proper  if  the  witness  had  shown  suffi- 
cient knowledge  to  have  been  an  expert.  The  witness  seemed 
to  have  no  more  or  greater  knowledge  upon  the  subject  than 
other  ordinarily  intelligent  farmers  who  live  near  railroads, 
and  make  such  observations  as  such  men  commonly  do.  He 
cojuld  properly  have  stated  to  the  jury  any  instances  he 
had  observed  of  cattle  crossing  or  attempting  to  cross  the 
guard  in  question,  or  others  upon  the  road  like  it,  that  would 
assist  the  jury  in  reaching  the  conclusion,  but  he  was  no  more 
competent  to  decide  as  to  the  sufficiency  of  the  particular 
guard,  than  were  the  jury,  or  any  other  person  of  ordinary 
intelligence  and  observation. 

It  is  next  insisted  that  the  court  erred  in  submitting  the 
question  of  the  amount  of  appellee's  attorney's  fee  to  the  jury, 
and  in  directing  them  to  find  and  allow  the  amount  by  their 
verdict.  There  is  no  force  in  this  objection,  and  it  was,  we 
think,  the  correct  practice.    The  fees  were  claimed  in  the  dec- 
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laration,  proven  before  the  jury,  and  they  were  properly  made 
a  part  of  the  verdict  by  the  jury.  Appellant  had  as  mucli 
right  to  have  a  jury  determine  what  was  a  reasonable  fee,  as 
to  have  tliem  assess  the  damages  for  the  injnry. 

Appellant  also  complains  because  no  evidence  was  given  by 
appellee  as  to  what  he  had  paid,  or  was  to  pay  his  attorneys, 
but  only  what  would  be  a  reasonable  fee  under  the  circum- 
stances. The  statute  provides  for  a  reasonable  fee,  and  this 
should  be  determined  by  the  jury  from  the  evidence,  and  not 
by  appellee  and  his  attorney  by  their  contract. 

We  have  examined  t;he  instructions  and  find  no  serious 
error  in  them  as  a  whole.  The  law  seems  to  have  beenfairlv 
given  to  the  jury.  It  is  true  by  a  clerical  error  one  of  the 
instructions  uses  the  word  suitable,  when  the  word  unsuitable 
should  be,  but  we  can  not  think  it  prejudiced  appellant.  The 
meaning  and  intention  of  the  court  is  so  plain  that  no  one 
need  to  misunderstand  it. 

We  see  no  good  reason  for  interfering  with  the  judgment 
of  the  court  below,  and  it  will  therefore  be  affirmed. 

Judgrnciit  afirmecL 


Lizzie  Hulinq 

V. 

John  Ruling. 


Dieoree—A  dultery^Deaertion* 

Desertion,  set  up  by  way  of  recrimination,  is  not  an  answer  to  a  bill  for 
divorce  charging  adultery. 

[Opinion  filed  September  20,  1890.] 

In  ebroe  to  the  Circuit  Court  of  McLean  County;  the  Hon. 
O.  T.  Keeves,  Judge,  presiding. 

Mr.  Fjjank  R.  IIendebson,  for  plaintiflf  in  error. 
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Messi*8.  John  T.  Lillabd  and  Isaac  N.  Phillips,  for  defend- 
ant in  error. 

Per  Curiam,  The  single  question  presented  by  this  record 
is,  whether  desertion,  set  up  by  way  of  recrimination,  is  a  good 
answer  to  a  bill  for  divorce  charging  adultery;  and  although 
the  rulings  upon  it  elsewhere  seem  to  be  variant,  we  think  that 
for  this  State  it  is  decisively  answered  in  the  negative  by  the 
case  of  Bast  v.  Bast,  82  111.  584. 

Decree  affirmed. 


Michael  Hartino 

V. 

George  Jockers. 


Fraudulent  Conveyances — Evidence, 

In  the  case  presented,  this  court  holds  that  the  transfer  complained  of  did 
not  operate  to  hinder  or  delay  complainant,  and  there  being  no  actual  fraud 
intended;  his  bill  was  properly  ditiraissed. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Jersey  County;  the  Hon. 
Geokob  W.  Herdman,  Jud^e,  presiding. 

Mr.  Joseph  S.  Carb,  for  appellant 

Messrs.  Wise  &  Davis,  for  appellee. 

JPer  Curiam,  This  case  was  here  at  a  former  term,  the 
question  then  bcinoj  whether  the  bill  was  j^ood. 

The  Circuit  Court  had  sustained  a  general  demurrer  and 
dismissed  the  bill.  We  are  of  opinion  that  the  bill  was  sub- 
stantially good,  and  reversed  the  ruling  of  the  Circuit  Court. 
The  cause  having  been  remanded  the  defendant  answered,  and 
there  was  a  hearing  upon  the  issues  of  fact  raised  by  the 
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pleadings.  The  court  found  for  defendant  and  dismissed  the 
bill  with  costs,  from  which  decree  an  appeal  is  prosecuted  by 
the  complainant. 

The  material  allegations  of  the  bill  are  all  clearly  sustained 
by  the  proof,  except  the  allegation  that  by  the  transfer  in 
question,  the  said  Huster  was  rendered  insolvent.  As  to 
this  there  is  some  didiculty,  and  it  all  turns  upon  the  value  of 
certain  indebtedness  due  from  the  Eglhofls,  amounting  to 
about  eighteen  hundred  dollars,  for  which  new  notes,  extend- 
ing the  time  of  payment  one,  two  and  three  years  were  taken 
subsequent  to  the  transfer.  It  was  contended  by  the  defend- 
ant below  that  this  was  sufficient  to  pay  all  that  Huster  owed 
at  the  time,  and  that  in  a  legal  sense  the  complainant  was  not 
hindered  or  delayed  by  the  transfer,  and  as  there  was  no 
actual  fraud  intended  by  the  parties  thereto,  the  relief  sought 
by  the  bill  should  not  be  granted. 

Tlie  Circuit  Court  concurred  with  this  view,  and  upon  a 
careful  consideration  of  the  proofs  a  majority  of  this  court  are 
inclined  to  agree  with  the  Circuit  Court. 

The  decree  will  therefore  be  affirmed. 

Decree  affirmecL 

-Wall,  J.  I  am  unable  to  assent  I  think  the  transfer  in 
question  rendered  Huster  insolvent  notwithstanding  he 
retained  the  Eglhoff  claims.  Those  claims  are  found  to  be 
worthless  and  were  probably  so  at  the  time  of  the  transfer, 
90  that  the  eflfect  was  to  materially  hinder  and  delay  the  col- 
lection of  the  demand  of  complainant  Upon  the  authority 
of  Phelps  V.  Curts,  80  111.  109,  Patterson  v.  McKinney,  97 
111.  41,  Moore  v.  "Wood,  100  111.  451,  and  Marmon  v.  Harwood, 
124  111.  104, 1  think  the  decree  should  have  been  in  favor  of 
the  complainant 
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David  T.  Littler 

V. 

John  McCord, 

Taxation— Seizure  of  Pergonal  Property  to  Pay  Taxes  Due  on  Real 
Estate —  Trespass, 

A  collector  bas  no  power  under  the  st-atutes  to  seize  personal  property 
and  advertifte  it  for  sale  to  pay  taxes  due  on  real  estate,  but  when  payment 
of  such  taxes  is  refused,  the  land  must  be  returned  as  delinquent  to  the 
county  collector. 

[Opinion  tiled  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Creiqhton,  Judge,  presiding. 

Messrs.  Greene  &  Humphrey,  for  appellant 

No  appearance  for  appellee. 

Conger,  P.  J.  Appellant  Littler  owned  land  in  Williams 
township,  Sangamon  county,  on  which  was  due  the  sura  of 
$216.45  for  taxes.  His  personal  property  tax  was  paid. 
Appellee  McCord,  who  was  the  collector,  seized  for  such  land 
tax,  certain  corn  of  appellant  and  advertised  it  for  sale. 
Appellant  thereupon  brought  an  action  of  trespass,  and  appel- 
lee pleaded  his  warrant  as  tax  collector  in  justification  of  the 
seizure.  To  this  plea  a  demurrer  was  interposed,  which  was 
overruled  and  judgment  rendered  against  appellant  for  costs. 

Tlie  only  question  for  consideration  therefore  is,  whether 
personal  property  can  be  seized  and  sold  to  pay  real  estate 
taxes.  This  question  has  been  recently  decided  by  the  Su- 
preme Court  in  case  of  Conkling  v.  The  City  of  Springfield, 
in  an  opinion  filed  at  Springfield,  March  31,  1890,  in  which  it 
is  held  that  the  collector  has  no  authority  under  the  statutes 
to  levy  on  personal  property  for  taxes  on  real  estate.     If 
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payinent  is  refused  it  is  his  dnty  to  return  the  land  as  delin- 
quent to  the  county  collector,  who  can  collect  the  same  by 
obtaining  judgment  and  selling  the  land. 

It  was  error  to  sustain  tlie  demurrer,  and  the  judgment  of 
the  Ch'cuit  Court  will  be  reversed  and  the  cause  remanded. 

Jieve?*8ed  and  remanded. 


Ohio  &  Mississippi  Railway  Company 

V. 

Charles  W.  Savage. 

Jiaih'onds — Excessive  Freight  Charge — Station  Agent — Ite pre  mentations 
of  as  to  Rates, 

lo  an  action  brongbt  by  a  shipper  of  d^i^in  to  recover  excess  of  a  freis-ht 
cbar{?e  over  and  above  a  rate  alleged  to  have  been  agreed  upon,  it  i.s  held:  That 
upon  the  case  presented  the  shipper  had  a  right  to  rely  upon  the   represen- 
tations of  a  station  agent  as  to  rates,  and  that  the  compuny  was  bjuud 
thereby. 

[Opinion  filed  September  20,  ISOO.j 

Appeal  from  the  Circuit  Court  of  Cass  County;  the  Hon. 
Lyman  Laoey,  Judge,  presiding. 

Messrs.  Pollard  &  Weknes  and  Henky  Phillips,  for 
appellant. 

The  burden  of  proof  was  on  the  plaintiff  to  show  that  Black 
had  authority  to  make  the  reduced  rate  which  he  claims  was 
given  him. 

One  who  deals  with  an  agent  must  know  the  extent  of  his 
authority.  Garrels  v.  Morton,  26  111.  App.  433;  Boltz  v.  Hus- 
ton, 23  111.  App.  679;  Baxter  v.  Lamont,  60  111.  237;  Peabody 
V.  Hoard,  46  111.  242;  Stiger  v.  Bent,  111  Bl.  328.' 

The  evidence  clearly  shows  that  Mr.  Black  had  no  authority 
from  the  company  to  fix  rates  on  freight;  he  certainly  had  no 
express  authority,  as  he  testified  that  he  had    none,  and  it  is 
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equally  clear  that  do  snch  authority  can  be  implied  from  his 
jx^sitiori  or  previous  course  of  dealing  between  the  parties 
Mr.  Black  was  local  agent  of  the  defendant  at  Virginia.  Such 
agents  have  no  general  authority  to  fix  special  rates  for  ship- 
ments from  their  own  stations,  and  none  of  the  corn  in  this 
case  was  shipped  from  the  Virginia  station.  There  is  no 
evidence  of  any  previous  dealings  with  Mr.  Savage.  The  evi- 
dence is  conclusive,  therefore,  that  Mr.  Black  had  no  author- 
ity to  agree  with  plaintiff  for  a  ten  cent  rate,  even  if  he  did 
make  such  an  agreement  or  give  such  a  rate. 

Mr.  K.  W.  MiLi^,  for  appellee. 

From  the  testimony  there  can  be  no  doubt  that  Savage  was 
induced  by  the  conversation  with  Black  to  ship  his  corn  to 
Cincinnati  under  the  belief  that  a  ten-cent  rate  would  be  put 
in.  There  is  a  conflict  of  evidence.  Savage  swears  that  the 
agent  told  him  to  go  ahead  and  load  the  grain  and  the  rate 
would  be  put  in.  The  agent  denies  that  he  made  a  contract 
for  a  ten  cent  rate,  but  does  not  deny  that  he  used  the  lan- 
guage attributed  to  him  by  Savage.  It  may  be  that  this  cir- 
cumstance was  regarded  by  the  jury  as  sufficient  to  create  a 
preponderance  in  favor  of  the  plaintiff  below,  which  they 
clearly  had  tlie  right  to  do.  111.  &  St.  L.  K.  R.  &  Coal  Co.  v. 
Ogle,  92  III.  353. 

"  It  will  not  do  to  say,  as  a  matter  of  law,  that  tliere  can  be 
no  preponderance  of  the  evidence  in  favor  of  the  party  hold- 
ing the  affirmative  when  there  are  but  two  witnesses  upon  the 
facts  in  issue  and  one  testifies  contrary  to  the  other.  In  such 
cases  the  court  or  the  jury  are  the  judges  of  the  credibility  of 
the  testimony."  Boylston  v.  Bain,  90  111.  283;  Herring  v. 
Poritz,  6  111.  A  pp.  208. 

There  is  another  undisputed  fact  in  the  record  that  is  suffi- 
cient to  create  a  preponderance  of  the  evidence  in  favor  of  the 
plaintiff  below.  Savage  in  his  rediiect  examination  testifies 
that  at  this  time  he  could  not  ship  corn  to  Cincinnati  on  a 
twelve  cent  rate  without  loss;  yet  he  deliberately  loads  and 
ships  ten  cars  and  sends  five  others  which  had  been  loaded  for 
shipment  to  other  points.     Can  the  court  say  tliat  this  circum- 
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stance  was  not  sufficient  to  enable  the  jury  to  say  that  the 
evidence  preponderates  in  favor  of  the  plaintiff?  Again,  from 
the  letter  from  the  general  freight  agent  to  B!aek,  it  appears 
that  the  road  was  getting  no  corn  from  these  points  to  Cin- 
cinnati and  Louisville,  and  that  the  company  was  anxions  to 
do  something  that  would  move  the  business.  It  strongly 
intimates  that  if  a  ten  cent  rate  on  corn  alone,  would  move  it, 
that  rate  would  be  made.  May  not  the  jury  have  believed 
that  Black,  when  he  found  tliat  the  rate  would  answer  the 
purpose,  was  so  confident  tliat  the  rate  wonld  bo  made  that 
he  used  the  language  attributed  to  him  by  Savage,  and  thereby 
induced  Savage  to  ship  his  grain,  supposing  that  the  rate 
would  be  put  in  ?  If  they  did  so  believe  they  had  a  right  to 
give  the  testimony  of  Savage  greater  weight  than  that  of  the 
agent. 

The  question  as  to  tlio  general  authority  of  Black  to  make 
B|:ecial  rates  does  not  necessarily  arise  in  tliis  case.  The 
application  for  a  reduced  rate  was  made  to  Hodgdon,  whose 
authority  to  make  a  special  rate  is  unquestioned,  who,  instead 
of  replying  to  Savage  direct,  committed  the  matter  to  Black 
by  the  letter  in  evidence,  and  in  ihe  discharge  of  the  duties 
imposed  upon  him  by  that  letter,  he  told  Savage  to  go  ahead 
and  load  his  grain  and  he  should  have  a  ten  cent  rate. 

Having  induced  Savage  to  treat  with  Black  without  notice 
of  any  limitation  upon  his  authority,  the  company  is  bound 
by  his  acts.  Bank  Bros,  et  al.  v. ,  35  Kas.  687;  Par- 
sons on  Contracts,  44;  Story  on  Agency,  127. 

Besides.  Savage  swears  that  Hodgdon  led  him  to  believe 
that  the  rate  would  be  reduced;  and  it  is  not  surprising  that  he 
sliould  be  expecting  the  reduction,  or  that  he  acted  upon  what 
Black  said  to  him. 

Wall,  J.  The  plaintiff  recovered  a  judgment  against  the 
defendant  for  $95.78,  for  an  alleged  overcharge  of  two  cents 
per  hundred  pounds  on  about  fifteen  carloads  of  corn  shipped 
over  defendant's  road,  from  certain  stations  in  Cass  county  to 
Cincinnati. 

The  only  evidence  was  the  testimony  of  the  plaintiff  and  of 
Mr.  Black,  the  station  agent  of  defendant  at  Virginia,  where 
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plaiutiff  resided,  and  was  engaged  in  shipping  grain,  etc.  The 
two  witnesses  are  in  conflict  upon  the  important  point 
whether  Black  informed  the  plaintiff  that  he  could  have  a 
ten  cent  rate  on  the  grain  in  question,  the  regular  rate  heing 
twelve  cents.  The  jury  settled  this  conflict  by  giving  credit 
to  the  plaintiflp,  and  there  is  no  suflScient  reason  for  setting 
aside  the  conclusion  thus  reached.  The  question  remaining  is, 
whether,  assuming  the  facts  to  be  as  stated  by  the  plaintijff,  he 
is  to  be  aflfected  by  the  further  fact  that  Black  had  no  author- 
ity to  make  the  rate.  It  is  shown  that  the  division  freight 
agent,  Hodgdon,  was  the  person  to  do  this,  and  that  Black 
had  no  such  authority.  It  appears,  however,  that  Hodgdon 
wrote  to  Black  on  the  subject,  inquiring  whether  he  thought 
a  ten  cent  rate  would  get  the  business,  and  according  to  plaint- 
iff's testimony,  there  had  been  previously  some  talk  and 
correspondence  about  the  matter.  Plaintiff  says  that  after 
this,  Black  went  to  his  place  of  business  one  day,  having  '*  a 
telegram  about  some  corn,"  and  asked  him  how  mucli  corn  ho 
had  to  go,  and  whether  a  ten  cent  rate  would  take  it  oiit. 
Plaintiff  informed  him  what  he  had  at  the  stations  named, 
and  that  *'a  ten  cent  rate  would  allow  him  to  pull  through," 
and  Black  said  he  had  just  got  a  letter  from  Hodgdon,  and  "  if 
the  ten  cent  rate  will  take  it,  we  will  take  the  stuff,"  and  then 
told  him  to  go  ahead  and  load  the^train.  This  all  referred  to 
Cincinnati  as  the  place*  of  destination.  Plaintiff  then  said  he 
liad  three  or  four  cars  loaded  at  Gurney,  which  he  would  like 
to  include.  To  this  Black  assented.  The  plaintiff  then  had 
the  other  cars  loaded,  but  when  he  wanted  them  billed.  Black 
said  the  rate  matter  was  not  in  shape,  and  finally  told  him  that 
Hodgdon  was  "trying  to  craw-fish  out  of  that  rate."  Plaint- 
iff said  it  was  "  a  pretty  time  for  him  to  craw-fish,"  and  that 
the  grain  must  go;  he  then  sent  it  forward,  and  having  paid 
the  regular  rate  of  twelve  cents,  brought  this  suit  for  the  two 
cent  difference. 

It  is  not  necessary  to  discuss  the  general  proposition  that 
one  dealing  with  an  agent  must  at  his  peril  know  the  extent 
of  the  agent's  authority  or  the  exceptions,  where  from  the  usual 
coarse  of  things  or  from  previous  transactions  authority  may 
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be  implied  or  presumed.  In  the  ease  of  a  railroad  company 
the  agent  who  is  put  up  to  represent  the  company  in  a  partic- 
ular capacity  is  for  that  purpose  the  company  itself.  In  this 
instance  the  station  agent  held  such  a  position  that  the  plain N 
itf  was  justified  in  relying  upon  liis  representation  in  reference 
to  the  shipment  of  this  grain.  While  the  plaintiff  knew  that 
this  agent  had,  necessarily,  limited  powers,  yet  lie  knew  that 
he  was  the  mouth-piece  of  the  company,  and  more  particularly 
of  Hodgdon,  at  that  place,  in  regard  to  matters  of  local  busi- 
ness, and  the  company  should  not  be  permitted  to  say  that  the 
agent  misunderstood  or  misrepresented  his  instructions.  The 
comj)any  can  act  only  through  the  medium  of  agents,  and  the 
plaintiif,  having  relied  u])on  the  statement  of  this  agent  as  to 
a  matter  in  which  it  was  reasonable  to  depend  upon  his  dec- 
larations, may  hold  the  company  bound  to  comply  therewith. 
The  judgment  will  be  affirmed.  Judgment  affirmed. 


The  People  ex  rel.  The  Village  of  Colfax 

V. 

Robert  Maxton  et  al. 

Municipal  Corporations — Estoppel  in  Pais — When  Applicable  to  Munie- 
ipal  Corporation, 

1.  Municipal  corporations,  as  respecfs  the  rights  of  the  public  to  the  n«e 
of  ^troets  and  other  public  rights,  are  not  within  the  ordinary  limitation 
statutes,  yet  the  doctrine  of  estoppel  iu  pais  may  be  applied  to  them. 

2.  An  ordinance  (illefr«illy  passed)  disconnoctinf^  certain  ierritory  from 
a  village,  having  been  acted  upon  for  a  series  of  years,  this  court  holds  that 
the  village,  under  the  facts  shown,  was  estopped  from  asserting  jurisdiction 
over  such  territory. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  McLean  Countv;  the 

•I ' 

Hon.  A.  Sample,  Judge,  presiding. 
Mr.  A.  E.  DeMange,  for  appellant. 
Mr.  Thomas  F.  Tipton,  for  appellees. 
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Conger,  P.J.  On  the  17tb  day  of  October,  1882,  the 
village  of  Colfax,  by  its  president  and  board  of  trustees, 
attempted  to  pass  an  ordinince  disconnecting  certain  terri- 
tory, which  had  formerly  been  within  its  boundaries.  The 
ordinance  received  a  majority  of  the  votes  of  the  members 
present,  but  not  a  majority  of  all  the  members  elect,  which 
was  requisite  under  the  statute.  The  ordinance,  therefore,  was 
never  legally  passed.  It  was,  however,  published  and  recog- 
nized as  valid  by  the  oflScers  of  the  village  and  the  otticers  of 
the  township  in  which  the  territory  lay.  The  latter  took 
charge  of  it,  levied  taxes  upon  it,  worked  the  roads,  built  a 
bridge  within  it  costing  $6,000,  one  half  of  which  was  paid 
for  by  the  county,  and  from  the  time  such  disconnecting  ordi- 
nance was  published,  the  territory  so  attempted  to  be  discon- 
nected was  recognized  and  treated  by  both  village  and 
township  as  not  being  a  part  of  the  village  until  the  5th  day 
of  August,  1889,  when  the  president  and  board  of  trustees  of 
the  village  passed  an  ordinance  levying  a  tax  upon  the  real 
and  personal  property  within  its  limits  for  corporate  purpose?, 
and  a  demand  was  made  upon  ap])el]ee  Maxton,  who  was 
county  clerk,  that  he  extend  such  taxes,  and  upon  his  refusal 
so  to  do,  a  writ  of  mandamus  issued  to  compel  him  to  extend 
such  taxes. 

No  defense  was  made  by  Maxton,  but  the  commissioners  of 
highways  of  the  township,  by  leave  of  court,  became  parties 
and  filed  a  demurrer  to  the  petition,  which  being  overruled, 
they  answered,  setting  up  the  same  facts  recited  in  the  peti- 
tion, and  also,  that  relator  caused  said  disconnecting  ordinance 
to  be  printed  in  pamphlet  form;  that  they,  the  said  defendants, 
believing  said  ordinance  to  be  valid,  have  each  year,  since  1882, 
assessed  road  and  bridge  taxes  on  the  lands  described  in  said 
ordinance;  that  they  opened  a  public  highway  through  the 
territory  therein  described,  and  worked  the  same,  and 
expended  large  sums  of  money  on  the  same;  that  they  caused 
a  bridge  to  be  constructed  at  a  cost  of  $0,000,  and  procured 
county  aid  therefor  to  the  extent  of  $3,000,  and  that  no  road 
tax  was  assessed  against  relator's  inhabitants  for  the  construc- 
tion of  said  bridge,  for  the  opening  of  said  highway;  that  the 
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voters  residing  on  said  territory  have  not  since  18S2  exer- 
cised any  rights  in  relator's  government,  nor  has  relator 
exercised  any  jurisdiction  over  said  territory,  and  that  relator 
was  therefore  estopped  and  barred  by  the  lapse  of  time  from 
claiming  jurisdiction  over  said  territory.  The  answer  also 
denied  that  the  appropriation  ordinance,  upon  which  relator's 
]7etition  for  the  writ  was  based,  ever  passed  or  became  an 
ordinance. 

Relator  then  demurred  to  all  of  the  answer  except  that  part 
which  denied  that  the  appropriation  ordinance  was  ever 
passed. 

The  court  overruled  the  demurrer. 

Relator  then  filed  three  i)leas  to  the  answer  as  follows : 

1.  That  its  board  of  trustees  did  not  on  the  17th  day  of 
October,  1882,  or  at  any  other  time,  pass  and  adopt  said  dis- 
connecting ordinance. 

2.  That  its  board  of  trustees  did  pass  said  appropriation 
ordinance, 

3.  That  its  village  clerk,  of  his  own  wrong  and  without 
authority  of  law,  certified  that  said  alleged  disconnecting 
ordinance  was  properly  passed,  and  of  his  own  wrong  and 
without  authority  of  law,  filed  a  copy  of  said  disconnecting 
ordinance  in  the  oflSce  of  the  recorder  and  county  clerk  of 
said  county,  and  that  relator  did  not  cause  the  said  clerk  to  so 
certify  or  so  file  said  ordinance. 

Defendants  demurred  to  the  third  plea  which  was  over- 
ruled. 

Defendants  tlien  filed  a  motion  for  judgment  on  the  issues 
joined,  which  the  court  sustained,  and  gave  judgment  for 
defendants  for  costs. 

The  doctrine  is  well  settled  in  this  State  that  while  munici- 
pal corporations,  as  respects  the  right  of  tlie  public  to  the  use 
of  streets  and  other  public  rights,  are  not  within  the  ordinary 
limitation  statutes,  still  the  principle  of  an  estoppel  in  pais 
may  be  applied;  "  as  this  leaves  the  court  to  decide  the  ques- 
tion, not  by  the  mere  lapse  of  time,  but  by  all  the  circum- 
stances of  the  case,  to  hold  the  public  estopped  or  not,  as  right 
and  jui^tico  may  require."  O.  R.  I.  &  P.  R.  R.  Go.  v.  Joliet, 
79  111.  25;  Lee  v.  Town  of  Mound  Station,  118  111.  304. 


r 
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Wo  hold  under  the  circnmstancos  of  this  case  that  not  only 
right. and  justice,  but  public  policy  requires  that  the  village 
should  be  estopped  from  now  asserting  jurisdiction  over  .the 
territory  in  dispute,  and  the  judgrneut  of  the  Circuit  Court 
will  therefore  be  affirmed. 

Judgment  affli^med. 


Henry  A.  Dickenson 


T.  8.  Petrie.  JJI?| 

Landlord  and  Tenant — Non-payment  of  Bent — Foffeifure  of  Lease 
Under  See,  9,  Landlord  and  Tenant  Act, 

1.  Where  a  statute  preftcribes  one  mode  of  acfion  only,  it  is  to  be  con- 
strued as  in  excluHion  of  all  others;  but  it  is  competent  for  the  Logislature 
to  allow  a  choice  between  two  or  more  modes  of  accomplishing  the  same 
end. 

2.  A  landlord  may  terminate  a  lease  for  non-payment  of  rent,  by  givinsr 
the  notice  prescribed  in  Sec.  9  of  the  Landlord  and  Tenant  Act,  as  well  as  by 
pursuing  the  remedy  prescribed  in  Sec.  8. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  O.  T.  Eekvks,  Judge,  presiding. 

Mr.  John  Stapleton,  for  appellant. 

Messrs.  Welty  &  Sterling,  for  appellee. 

Pleasants,  J.  Appellant  gave  to  appellee,  his  tenant, 
notice  of  the  termination  of  his  tenancy  for  default  in  the 
payment  of  his  rent,  pursuant  to  Sec.  9  of  the  Landlord  and 
.Tenant  Act,  which  provides  that  "  When  default  is  made  in  any 
of  the  terms  of  a  lease,  it  shall  not  be  necessary  to  give  more 
than  ten  days  notice  to  quit,  or  of  the  termination  of  such 
tenancy,  and   the   same   may  be  terminated  on  giving  such 
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notice  to  quit  at  any  time  after  such  default  in  any  of  tlie 
terms  of  such  lease,  which  notice  may  be  substantially  in  the 
following  form,  viz.  (liere  giving  the  form),  to  be  signed  by 
the  lessor  or  his  agent,  and  no  otlier  notice  or  demand  of  pos- 
session or  termination  of  such  tenancy  shall  be  necessary." 
Upon  the  expiration  of  the  ten  days  he  brought  this  action  of 
forcible  detainer  before  a  justice  of  the  peace.  It  was  tried 
on  appeal  by  the  court  without  a  jury  and  judgment  rendered 
for  the  defendant. 

Section  8  of  tlie  statute  referred  to  provides  that  "the  land- 
lord or  his  agent  may,  at  any  time  after  rent  is  due,  demand 
payment  thereof,  and  notify  the  tenant,  in  writing,  thatunles.s 
payment  is  made  within  a  time  mentioned  in  such  notice,  not 
less  than  five  days  after  tlie  service  thereof,  the  lease  will  be 
terminated.  If  the  tenant  shall  not,  within  the  time  men- 
tioned in  such  notice,  pay  the  rent  due,  the  landlord  may  con- 
sider the  lease  ended,  and  sue  for  the  possession  under  the 
statute  in  relation  to  forcible  entry  and  detainer,  or  maintain 
ejectment  without  further  notice  or  demand.^' 

The  ground  on  which  this  judgment  was  rendered,  and  is 
here  defended,  is  fully  though  briefly  stated  in  the  opinion 
which  was  filed  by  the  court  below,  as  follows :  "  Applying 
the  rule  that  the  expression  of  one  mode  of  action  in  a  statute 
is  an  exclusion  of  all  other  modes,  the  conclusion  is  reached 
that  when  it  is  sought  to  forieit  a  lease  for  non-payment  of 
rent,  notice  must  be  given  under  section  8,  and  the  form  of 
notice  given  at  the  end  of  section  9  will  not  be  sufficient." 

We  apprehend  this  is  not  an  accurate  statement  of  the  rule, 
and  that  accurately  stated,  it  would  be  seen  to  be  inapplicable 
to  this  case.  The  rule,  we  take  it,  is  that  where  a  statute 
prescribes  one  mode  of  action  only,  it  is  to  be  construed  as 
an  exclusion  of  all  others.  But  surely  the  Legislature  may 
expressly  allow  a  choice  between  two  or  more  modes  of 
accomplishing  the  same  end.  Thus  Section  8  itself,  upon 
the  same  case,  namely,  of  the  tenant's  failure  to  pay  the 
rent  due  within  the  time  mentioned  in  the  notice  therein  pre- 
scribed, and  for  precisely  the  same  object,  namely,  the  recovery 
of  possession  of  the  demised  premises,  allows  a  choice  between 
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two  modes  of  actioD,  nainelj,  tho  action  of  wilful  detainer  and 
that  of  ejectment.  So  here^if  tlie  object  of  the  two  notice? 
were  precisely  the  same,  it  mi<^ht  be  a  question  whether  the 
Legislature  had  not  allowed  a  choice  between  them.  But  the 
object  is  not  the  same.  That  of  the  one. prescribed  in  section 
8  is  to  enforce  payment  of  the  rent  due  by  threatenina^  the 
termination  of  the  tenancy,  and  not  the  actual  termination  of 
it,  while  that  of  the  one  prescribed  in  section  9,  is  the  termi- 
nation of  the  tenancy  and  not  the  enforcement  of  payment. 

For  that  reason,  the  rule  referred  to  does  not  apply.  The 
provision  for  one  form  of  notice  and  one  only,  for  a  conditional 
termination  of  the  tenancy,  should  not  be  construed  as  exchid- 
ing  another  form  expressly  prescribed  for  an  absolute  termi- 
nation of  it.  It  is  conceded  here  that  payment  of  the  rent  as 
claimed  was  one  of  the  terms  of  the  lease,  and  that  when  the 
notice  was  given,  default  had  been  made  therein  by  the  tenant. 

By  section  9,  this  notice  was  pre?cribed  as  the  suflScient 
means  of  terminating  the  tenancy  and  demanding  possession 
of  the  premises,  for  default  made  by  the  tenant  in  "any  "  of 
the  terms  thereof;  and  by  Sec.  2,  clause  fourth  of  the  Forcible 
Entry  and  Detiiiner  Act  (R.  S.,  Ch.  57),  recovery  of  possession 
bv  means  of  this  action  is  authorized  when  the  lessee  "  holds 
possession -witliout  right,  after  the  determination  of  the  lease 
*    *    *     by  notice  to  quit." 

For  these  reasons,  we  hold  the  notice  here  given  was  suffi- 
cient, and  for  the  error  of  the  court  below  in  holding  the 
contrary,  the  judgment  will  be  reversed  and  the  cause 
remanded. 

Reversed  aiid  remanded. 
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McLean  County  Coal  Company 

V. 

John  McVey,  Administratoiu 

Master  and  Servant — Negligence  of  Maater^Persoiial  Injuries — Fel- 
low-servant — Evidence — Instructions. 

1.  Upon  tbe  case  presented,  the  jury  were  justified  by  the  evidence  in 
findingf  that  the  post,  the  fall  of  which  killed  plaintiff's  intestate,  was 
improperly  secured.- 

2.  I'he  negligence  complained  of  was  not  that  of  a  fellow-servant  of 
deceased. 

3.  Exceptions  to  instructions  overruled. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circnit  Court  of  McLean  County;  tlie 
Hon.  O.  T.  Reeves,  Judge,  presiding. 

Messrs.  Stevenson  &  Ewino,  for  appellant. 

Messrs.  Benjamin  &  Morrissey  and  T.  C.  Kerriok,  for 
appellee. 

Conger,  P.  J.  Joseph  McVey,  appellee's  intestate  and  son, 
was  killed  on  August  18,  1SS8,  in  the  mine  of  appellant,  while 
at  work  in  its  employ.  He  was  hired  by  his  father  to  tlic 
appellant  for  the  purpose  of  greasing  cars.  He  began  work 
June  27  or  28,  1888,  and  was  placed  at  work  for  which  he 
was  hired,  greasing  cars.  Ho  was  seventeen  years  old,  and 
had  worked  in  the  mine  some  six  or  seven  weeks  at  the  time 
he  was  killed. 

When  he  commenced  work  he  was  placed  under  the  orders 
and  in  charge  of  one  Ilall,  the  foreman  having  charge  of  tlie 
boys  at  work  about  the  mouth  of  tlie  shaft  On  the  day  of 
the  accident  the  shaft  shut  down  about  one  o'clock  in  the 
afternoon,  when  the  regular  work  of  deceased  would  cease  for 
the  day.     The   deceased  and  other  boys  requested  of  Hall 
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work  for  the  remainder  of  the  day.  Hall  took  deceased  back 
something  like  one  thousand  feet  into  tlie  mine,  and  with  two 
*otlier  young  boys,  two  older  ones  and  himself  went  to  work  in 
cleaning  up  one  of  the  roadways  of  the  mine,  and  putting  in 
what  witnesses  term  ''  lagging,"  which  is  placing  poles  behind 
the  posts  at  the  side  of  the  roadway,  and  shoveling  the  loose 
d  irt  and  debris  in  the  roadway  back  behind  the  pole;?.  Appellee, 
the  father  of  deceased,  did  not  know  of  his  son  being  sent  to  as- 
sist in  this  work.  While  engaged  at  this  work,  and  while  Hall 
was  engaged  in  picking  out  a  place  behind  one  of  the  side  posts 
in  which  to  insert  the  poles,  one  of  the  posts  at  tlie  side  of  the 
roadway,  from  some  cause,  suddenly  fell  forward  into  the 
roadway,  and  upon  deceased,  crushing  his  skull  and  producing 
almost  mimediate  death. 

One  of  the  questions  of  fact  most  sharply  contested  was, 
whether  this  post  was  properly  fastened  and  secured.  Theno 
side  posts  were  about  six  by  eight  inches,  placed  at  the  side  of 
the  roadway  with  a  timber  called  a  collar,  somewhat  larger, 
extending  across  the  roadway  supported  by  the  side  posts,  and 
the  whole  intended  to  support  the  roof  of  the  roadway.  In 
this  roadway  there  was  no  notch  cut  in  the  collar,  or  cleat 
nailed  underneath,  to  keep  the  top  of  the  side  post  in  place, 
but  a  wedge  was  driven  in  between  the  top  of  the  posts  and 
the  bottom  of  the  cellar,  by  which  the  collar  was  driven  up 
against  the  roof,  and  reliance  was  placed  on  the  constant  and 
downward  pressure  of  the  roof  to  keep  the  wedge  tight  and 
the  side  posts  in  their  place.  Evidence  was  given  to  the  jury 
to  show  that  this  method  was  the  best  known,  while  it  was 
insisted  by  appellee,  and  evidence  oifered  to  support  such 
theory,  that  it  was  not  a  good  method,  but  that  there  should 
either  have  been  a  notch  cut  in  the  collar  making  a  shoulder, 
or  a  cleat  nailed  to  the  collar  to  prevent  the  side  posts,  when 
loose  from  any  cause,  from  falling  out  into  the  roadway. 
Without  any  practical  knowledge  upon  the  subject,  our 
own  judgment  would  lead  us,  as  it  did  the  jury,  to  the  conclu- 
sion that  appellee's  theory  is  the  more  reasonable,  and  better 
sustained  by  the  evidence.  By  using  wedges,  if  they  become 
loose  from  any  cause  it  would  not  be  discovered  without  a 
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close  inspection  of  each  one,  and  there  would  be  nothing  to 
prevent  these  side  posts  from  falling  into  the  roadway  wlieii- 
ever  pressure  from  the  side  was  sufficient  to  overcome  their 
inertia. 

It  is  insisted  by  appellant  that  the  pressure  from  above 
increases  so  long  as  the  roof  settles,  and  is  so  constant  as  to 
make  wedging  the  better  method;  but  in  this  case  we  find  that 
the  roof  liad  ceased  settling,  or  from  some  other  cause  the 
l)ressure  had  been  entirely  removed  from  this  post,  with  noth- 
ing to  hold  it  from  falling,  and  that  the  wedge,  upon  which 
reliance  was  placed  for  safety,  only  op.erated  to  deceive  one 
looking  at  it,  into  a  false  security.  It  is  also  insisted  by  apj^el- 
lant  that  to  cut  a  notch  in  the  collar,  making  a  shoulder  to 
hold  the  side  posts,  weakens  it.  This  is  true,  but  the  collar 
could  be  made  large  enough'  to  retain  sufficient  strength  wlien 
60  notched. 

Under  all  the  evidence  in  the  case  we  can  not  say  that  the 
jury  were  not  fully  justified  in  reaching  the  conclusion  that 
appellant  was  guilty  of  negligence  in  this  particular. 

The  questions  whether  deceased,  under  his  emploj^ment,  was 
expected  to  do  other  work  tlian  greasing  cars,  and  whether  tlie 
work  of  lagging  was  more  dangerous  than  that  of  greasing, 
are  both  controverted.  It  would  serve  no  good  i)urpose  to 
give  the  evidence  upon  these  points.  We  have  carefully 
examined  it  and  feel  unwilling  to  disturb  the  finding  of  the 
jury  upon  them. 

It  is  insisted  that  Hall  and  deceased  were  fellow-servants. 
If  this  were  conceded,  we  fail  to  see  wherein  it  would  benefit 
appellant.  The  negligence  charged  against  appellant  by  the 
declaration  is  two-fold.  First,  in  requiring  or  permitting  an 
inexperienced  boy  of  seventeen  to  undertake  work  of  a  more 
dangerous  character  than  that  for  which  he  was  employed, 
and  secondly,  in  negligently  and  insecurely  fastening  the  post 
which  fell  upon  him.  When  Hall,  as  foreman,  either  directed 
or  permitted  deceased  to  enter  upon  the  work  of  lagging,  he 
represented  the  appellant  company,  and  the  negligence  charged 
in  not  properly  securing  the  [X)sts  or  props,  is  also  the  negli- 
gence of  appellant,  for  the  evidence  does  not  show  what  par- 
ticular individual  did  the  work. 
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Objection  is  made  to  the  following  instruction; 

•'Tlie  court  instracts  the  jury,  that  it  was  the  duty  of  the 
defendant  to  use  reasonable  diligence  to  keep  the  roadway  in 
question  protected  by  upright  posts  and  cross-beams,  reason- 
ably, firmly  and  securely  set,  or  by  other  reasonable  means  to 
guard  against  the  bursting  and  falling  in  of  the  sides  of  said 
roadway;  and  if  the  jury  believe  from  the  evidence  that  the 
defendant  failed  to  perform  such  duty,  and  that  by  reason  of 
its  negligence  in  that  regard  one  of  said  upright  posts  was 
allowed  to  become  and  remain  insecure,  loose  and  in  a  danger- 
ous condition,  and  unfit  to  protect  said  roadway,  by  reason 
whereof  the  deceased,  Joseph  McVey,  while  exercising 
reasonable  care  on  his  part,  was  struck  by  said  post  and 
received  the  fatal  injury  complained  of,  then  you  should  find 
for  the  plaintiff,  if  you  further  believe  from  the  evidence  that 
by  reason  of  the  death  of  said  Joseph  McVey  his  parents  or 
next  of  kin  sustained  any  pecuniary  loss." 

It  is  said  this  instruction  entirely  omits  the  proposition  that 
the  post  was  apparently  secure,  and  it  therefore  may  have 
been  but  an  accident. 

We  think  the  instruction  plainly  tells  the  jury  that  it  was 
the  duty  of  appellant  to  use  reasonable  diligence  in  protect- 
ing the  roadway,  and  if  it  failed  in  so  doing,  by  reason  where- 
of the  injury  occurred,  it  would  be  liable,  and  we  are  satisfied 
with  it. 

The  latter  part  of  the  third  instruction  which  is,  "You  are 
further  instructed  that  in  making  such  estimate  you  are  not 
limited  to  the  earnings  of  the  said  Joseph  McVey  until  he 
should  arrive  at  the  age  of  twenty-one  years,  but  may  take 
into  consideration  every  reasonable  expectation  such  parents 
and  next  of  kin  may  have  had,  of  pecuniary  benefit  or  advan- 
tage from  the  continuance  of  his  life,  so  far  as  the  same  shall 
be  shown  by  the  evidence  in  this  case,"  is  objected  to,  but  we 
think  the  )>rinciple  announced  in  it  is  contained  in  City  (»f 
Chicago  V.  Keefe,  114  III.  222.  After  carefully  considering 
the  whole  case,  we  feel  compelled  to  sustain  the  verdict  of 
the  jury.  The  judgment  of  the  Circuit  Court  will  be 
affirmed.  Judgment  affirmed. 

Vol.  XXXVIII 11 
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,iw«  aS  The  People,  for  use  of  Macon  County, 

V. 

Edmiston  McClellan  et  al. 

Fees — Clerks  of  Cowis — Construction  of  Statutes. 

The  law  of  1881,  providintr  that  clerks  and  sheriffs  should  pay  to  the 
county  treasurer,  at  the  expiration  of  their  terms  of  office,  certain  co^ts  and 
fees,  was  prospective  only;  therefore  under  a  bond  ^iven  by  a  clerk  of  a 
Circuit  Court  for  a  term  beginning  December,  1880,  such  clerk  was  not  lia- 
ble for  fees  collected  by  him  during  previous  terms  and  remaining  in  his 
hands  when  the  bond  in  question  was  given. 

[Opinion  tiled  September  20,  1890.] 

Appeal  from  tlie  Circuit  Court  of  Macon  County;  the  Hon. 
E.  P.  Vail,  Judge,  presiding. 

Mr.  W.  C.  Outtp:n,  for  appellants. 

Messrs.  Crea  &  Ewing,  Johns  &  Randolph  and  I.  A. 
Buckingham,  for  appellees. 

Conger,  P.  J.  Appellee  McClellan  was  elected  clerk  of 
the  Circuit  Court  of  Macon  County,  in  1868,  and  has  remained 
in  such  office  ever  since  by  successive  elections. 

In  1881  a  law  was  enacted,  going  into  force  the  1st  day  of 
July,  1881,  the  first  section  of  which  provided: 

"That  the  clerk  of  any  court  of  record  or  sheriff  of  any 
county  of  this  State  shall,  at  the  expiration  of  his  term  of 
office,  pay  to  the  treasurer  of  the  county  in  which  his  court  is 
held,  all  costs  and  fees  collected  and  remaining  in  his  hands, 
together  with  a  statement  of  names  of  persons  and  amount 
due  to  each;  provided,  however,  that  nothing  in  this  section 
shall  apply  to  any  costs  and  fees  of  such  clerk  or  sheriff,  and 
belonging  to  him."    .Kurd's  Stat.  111.,  1889,  p.  380. 

McClellan  was  then  clerk  under  the  election  of  1880,  and 
had  in  his  hands  costs  and  fres,  much  of  which  had  come  to 
his  hands  during  his  preceding  terms  of  office.  He  paid  over 
as  provided,  most  of  such  fees  and  costs  as  were  received   by 
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liim  during  Iho  term  upon  which  he  had  then  entered,  but 
refused  to  pay  over  thoee  which  came  to  his  hands  prior  to 
tliat  terra. 

Snit  was  brouglit  against  McClellan  and  his  sureties  upon 
the  official  bond  given  by  liim  as  clerk,  when  he  qualified 
under  his  election  in  18S0.  Pleas  were  filed,  to  which  a 
demurrer  was  interposed  and  overruled  by  the  court  below. 
Appellants  elected  to  stand  by  the  demurrer,  whereupon  judg- 
ment was  entered  against  appellants  for  costs. 

It  is  not  necessary  to  set  fortli  the  pleadings  at  length,  as 
tlie  principal  question  raised  by  them  is,  whether,  under  the  bond 
given  by  McClellan  for  his  term  beginning  December,  1880, 
there  is  a  liability  for  fees  collected  by  him  as  such  clerk  dur- 
ing previous  terms,  and  remaining  in  his  hands  when  the 
bond  sued  on  was  executed.  This,  of  course,  depends  upon 
the  construction  to  be  given  to  Sec  1  of  the  law  of  J  881, 

sitprcu 

*'It  is  a  general  nilo  that  all  statutes  shall  operate  prospect. 

ively  only,  and  courts  never  give  them  a  retrospective  oper- 
ation, unless  the  Legislature  use  such  language  as  to  leave  no 
doubt  that  such  was  their  intention."  Garrett  v.  Wiggins, 
Bcecher^s  Breese,  287. 

"  It  will  not  be  supposed  the  Legislature  intended  a  law 
should  have  a  retrospective  oj)eration,  except  when  that  inten- 
tion has  been  manifested  by  the  most  clear  and  unequivocal 
expression."     The  People  v.  Thatcher,  95  111.  109. 

'*  A  statute  is  to  operate  en  future  only,  unless  it  clearly 
appears  that  it  was  the  intention  of  the  Legislature  to  make  it 
retroactive;  this  intention  must  be  manifested  by  clear,  une- 
quivocal expressions."     Thompson  v.  Alexander,  11  111.  54. 

By  the  4th  section  of  this  law  of  1881,  it  is  provided  that 
all  costs  and  fees  not  claimed  by  the  person  entitled  thereto 
within  five  years,  shall  be  returned  to  the  party  paying  the 
'same,  and  in  case  the  party  so  paying  said  costs  and  fees  shall 
not  claim  them  within  ten  j^ears,  they  are  forfeited  to  the 
county. 

We  think  it  is  clear  that  this  section  was  never  intended  to 
apply  to  existing  rights;  that  persons  having  a  claim  upon 
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the  clerk  for  costs  or  fees,  dne  them  prior  to  its  passage^ 
would  not  be  affected  hy  its  provision,  but  could  require  the 
clerk  to  pay  to  them  such  costs  and  fees  as  thoj  might  be 
entitled  to,  notwithstanding  the  clerk  might  have  paid  them 
over  to  the  treasurer.  We  hold  that  the  law  in  all  its  sec- 
tions was  intended  to  operate  prospectively  only,  and  that 
the  clerk  was  not  required  by  its  provisions  to  pay  into  the 
county  treasury  fees  collected  by  him  (and  belonging  to  others 
than  the  county)  during  his  previous  terms,  and  remaining  in 
his  hands  when  the  bond  sued  on  was  executed. 

The    judgment  of  the    Circuit  Court   will   therefore   be 

affii'med. 

Judgment  affirmed. 


George  W.  Armstrong 

V. 

Charles  E.  Lewis. 

Fraudulent  Sales — Replevin  against  Purchases  from  Vendee — Insfruc- 
iions, 

1.  In  order  to  render  a  sale  fraudulent  so  thai  it  can  be  avoided  by  the 
vendor,  there  must  be  a  positive  and  pre-determined  intention  entertain<'d 
by  the  purchaser  and  acted  on  by  him  at  the  time  of  the  apparent  sale 
never  to  pay  for  the  goods. 

2.  In  order  that  vendor  may  recover  the  goods,  or  their  value,  from  a 
purchaser  for  value  from  his  fraudule  nt  vendee,  such  purchaser  must  buve 
known  of  his  vendor's  fraudulent  intent  in  purchasing  the  goods. 

[Opinion  filed  September  20, 1890.] 

Appeal  from  the  Circuit  Court  of  Greene  County;  the  Hon. 
George  W.  Heedman,  Judge,  presiding. 

Mr.  Mabk  Meyees'iein,  for  appellant. 

Mr.  JAik^s  E.  Ward,  for  appellee. 

Conger,  P.  J.  This  was  an  action  of  replevin,  with  a 
count  in  trover,  for  certain  goods  sold  bj  one  £.  S.  Bundy  to 
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appellant  Bnndy  had  bought  tliem  in  St.  Louis  from 
appellee  to  carry  on  his  business  as  an  undertaker,  and  it  was 
earnestly  contended  upon  the  trial  tliat  Bundy  bought  them 
with  the  fraudulent  intent  never  to  ]3ay  for  them,  and  that 
when  appellant  bought  them  from  Bundy  in  payment  of  a 
pre-existing  debt,  he  had  knowledge  of  such  facts  and  circum- 
stances as  put  him  upon  inquiry  as  to  Bundy's  title  to  the 
property.  While  we  have  carefully  considered  all  the  evi- 
dence, we  shall  express  no  opinion  as  to  its  wei^itupon  these 
questions,  for  the  reason  that  we  think  the  law  was  not  prop- 
erly given  to  the  jury  in  the  instructions,  and  hence  we  think 
the  cause  should  be  tried  by  another  jury. 

The  fourth  instruction  given  for  appellee,  among  other 
things,  states:  "  That  if  the  plaintiflf  (appellee)  was  the  original 
owner  of  the  property,  and  that  one  E.  S.  Bundy  purchased 
the  same  from  the  plaintiff,  and  at  the  time  did  not  intend  to 
pay  the  plaintiff  for  said  property,  etc.,"  then  the  title  would 
not  pass. 

The  thiixi  is  as  follows:  "The  purchase  of  goods  by  one 
who  at  the  time  does  not  intend  to  pay  for  them,  is  such  a 
fraud  as  will  entitle  the  vendor  to  avoid  the  sale  and  recover 
the  goods,  although  there  were  no  fraudulent  misrepresenta- 
tions or  false  pretenses." 

The  vice  of  these  instructions  and  others  of  similar  import, 
is  in  holding  that  a  mere  negative  or  indifferent  state  of 
mind  as  respects  payment,  would  make  the  sale  fraudulent, 
which  is  not  sufficient;  but  in  order  to  render  a  sale  fraud- 
ulent so  that  it  can  be  avoided  by  the  vendor,  there  must  be 
a  positive  and  predetermined  intention  entertained  by  the 
purchaser  and  acted  upon  by  him  at  the  time  of  going  through 
the  forms  of  an  apparent  sale,  never  to  pay  for  the  goods. 
According  to  the  instructions  given,  if  Bundy  at  the  time  of 
the  purchase  had  formed  no  intentions  in  his  mind  upon  the 
subject  of  payment,  the  sale  could  be  avoided,  which  is 
clearly  not  the  law.  Catlin  v.  Warren,  16  111.  App.  418,  and 
authorities  there  cited.  In  Farwell  v.  Hanchett,  120  111.  673, 
the  court  quotes  with  approval  from  Benjamin  on  Sales,  as 
follows :     **  It  is  settled  in  the  American  courts   by  a  vast 
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weight  of  authority,  that  a  purchase  of  goods  by  one  who,  at 
the  time,  intends  not  to  pay  for  tliem,  is  such  a  fraud  as  will 
entitle  the  vendor  to  avoid  the  sale." 

The  fifth  instruction  is  wronoj  in  telling  the  jury  that  il 
appellant  was  a  creditor  of  Bundy,  that  Buudy  whs  in  debt 
and  unable  to  pay  liis  creditors,  and  tliat  appellant  knew  it, 
and  took  the  property  in  payment  of  his  claim  on  Bundy, 
intending  to  hinder  and  defraud  his  creditors  thereby,  thtn 
under  such  circumstances  appellee  could  recover  such  prop- 
erty, or  its  value,  from  appellant. 

This  instruction,  while  it  speaks  in  the  beginning  of  Bundy 
buying  the  property  with  an  intentjon  of  not  paying  for  it, 
nowhere  tells  the  jury  that  appellant  must  have  known  that 
fact,  but  relies  solely  on  the  tlieory  of  a])pellant's  having 
knowledge  of  Bundy 's  indebtedness,  his  inability  to  pay  his 
creditors  and  his  intention  to  delay  and  defraud  his  creditors. 
The  reverse  of  this  doctrine  has  been  so  repeatedly  laid  down 
that  we  call  attention  to  the  case  of  Ewing  v.  Kunkle,  20  111. 
449;  Gray  v.  St.  John,  35  111.  222;  Holbrook  v.  1st  KatM 
Bank,  10  111.  App.  140,  as  sufficient,  without  citing  others. 

These  were  both  vital  questions  in  the  case,  and  upon  both 
of  them  the  jury  were  erroneously  instructed,  for  which 
reason  the  judgment  of  the  Circuit  Court  will  bo  reversed 
and  the  cause  remanded.  Heversed  arid  remanded. 


Alice  B.  Davjs  and  Littleton  T.  Davis 

V. 

A.  H.  Sparks  and  James  N.  SpARKa 

Landlord  and  Tenant — Farm  Lease — Construction  i^^Distrest  for 
Rent — Statutory  Remedy, 

Where  a  farm  Iea8e  contained  the  clause  that  the  rent  should  **  become  due 
each  year  as  the  crop  of  each  kind  is  matured  and  marketed/'  the  term 
"marketed **  is  not  to  be  so  construed  as  to  deprive  the  lessor  of  his  lien 
and  right  to  distrain,  and  upon  the  case  presented,  whether  the  rent  was 
technically  due  or  not,  the  lessor  had  the  right  to  proceed  under  Sec.  1  of 
the  act  of  May  21,  1877. 
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Davis  V.  Sparks. 


[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Edgar  County;  the 
Hon.  E.  P.  VaiLj  Judge,  presiding. 

Mr.  H.  S.  Tanner,  for  appellants. 

Mr.  Hknky  Van  Sellab,  for  appellees. 

Wall,  J.  This  was  a  proceeding  by  distress  for  rent.  The 
case  was  tried  by  the  court  and  the  issues  found  for  defendants, 
from  which  judgment  an  appeal  is  prosecuted  to  this  court 
by  the  plaintiflFs. 

It  is  contended  in  support  of  the  judgment  that  at  the  time 
the  distress  warrant  was  levied  the  rent  was  not  due.  The 
lease  was  in  writing  and  provided  that  the  rent — seventeen 
hundred  dollars  per  annum — should  "  become  due  each  year 
as  the  cjrop  of  each  kind  is  matured  and  marketed."  The 
crop  in  question  for  the  year  1889  was  corn.  It  was  mature, 
a  part  of  it  had  been  gathered,  and  the  tenant  had  contracted 
to  sell  it  to  one  Hudnet,  of  Terre  Haute,  Indiana,  who  was 
about  to  remove  it  from  the  State.  The  cars  had  been 
ordered  to  the  nearest  railway  station  for  that  purpose. 

The  term  "  marketed  "  as  used  in  this  lease  causes  the  dif- 
ficulty in  determining  whether  the  rent  was  due  at  the  time 
of  the  levy.  It  is  argued  that  the  rent  was  not  payable  until 
the  grain  was  disposed  of  in  market,  and  that  by  the  use  of 
this  phrase  the  lessor  necessarily  waived  his  lien  and  right  to 
distraint.  We  are  not  inclined  to  this  view.  We  think  there 
was  no  waiver  in  these  respects,  and  that  whether  the  rent 
was  technically  due  or  not,  the  lessor  may  invoke  the  benefit 
of  Sec.  1  of  the  act  of  May  21, 1877,  which  provides  that  "  if 
any  tenant  shall,  without  the  consent  of  his  landlord,  sell  and 
remove  or  permit  to  be  removed,  or  be  about  to  sell  and 
remove  or  permit  to  be  removed  from  the  premises,  such 
part  or  portion  of  the  crops  raised  thereon  as  shall  endanger 
the  lien  of  the  landlord  upon  such  crops  for  the  rent  agreed 
to  be  paid,  it  shall  and  may  be  lawful  for  the  landlord  to  insti- 
tute proceedings  by   distress  before  the  rent  is  due,  as  is  now 
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provided  by  law,  in  case  of  the  removal  of  tlic  tenant  from  the 
demised  premises,  and  thereafter  the  proceedings  shall  be  con- 
ducted in  the  same  manner  as  is  now  provided  by  law  in  ordi- 
nary cases  of  distress  where  the  rent  is  duo  and  unpaid." 

There  was  a  clear  case  of  selling  and  attempted  removal  of 
the  crop  in  snch  a  way  as  to  endanger  the  lien  of  the  land- 
lord. The  corn  was  to  be  taken  out  of  the  State,  and  would 
have  been  so  taken  but  for  the  distress.  Tiiere  was  cimsider- 
able  negotiation  between  the  parties  looking  to  security  by 
placing  the  corn  or  a  part  of  it  in  the  hands  of  a  third  party 
as  receiver,  etc.,  but  no  agreement  was  reached,  and  the  tenant 
being  about  to  proceed  with  the  sale  the  warrant  was  levied, 
as  we  think,  properly.  AVeare  of  opinion  it  was  error  to  find 
the  issues  for  defendant.  The  judgment  will  be  reversed  and 
the  cause  remanded. 

lieveraed  and  refoanded. 


Theodore  Breitenberger 

V. 

John  Schmidt  et  al. 

Conspiracy — Trespass — Gist  qf  the  Action — Failure  of  Proqf—IAmiU 
at  ions, 

1.  Conspiracy  is  an  unlawful  combination  or  a|n''eement  between  two  or 
more  persons  to  do  an  act  unlawful  in  itself,  or  a  lawful  act  by  unlawful 
means. 

2.  If  the  conftpiracy  alletred  in  the  declaration  at  bar  is  of  force  enfiicient 
to  connect  the  earlier  wrongs  charj^d  to  have  been  committed  in  pursuance 
of  it,  which  as  independent  pounds  of  action  are  barred  by  the  statute  of 
limitiitions,  with  later  ones  not  so  barred,  no  as  to  prevent  the  application 
of  the  statute  to  the  former,  then  the  charge  of  conspiracy  is  of  the  gist  of 
the  action  and  must  be  proved. 

8.  The  evidence  in  the  case  at  bar  wns  wholly  insufficient  to  establish 
the  charge  of  conspiracy  between  the  defendants. 

4.  If  it  be  conceded  that  conspiracy  was  not  of  the  gist  of  the  action,  but 
that  the  action  was  simply  for  the  several  acts  charged  in  the  declaration, 
then  the  statute  of  limitations,  which  was  pleaded,  was  a  complete  bar. 
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5.  In  either  view  of  the  case  there  waR  no  evidence  sufficient  to  support 
a  verdict  for  the  plaintiff,  and  the  instruction  to  the  jury  to  find  for  the 
defendants  was  proper. 

[Opinion  filed  September  20,  1890.] 

In  brsob  to  the  Circuit  Court  of  Adams  County;  the  Hon. 
William  Mahsh,  Judge,  presiding. 

Mr.  George  W.  Fogg,  for  plaintiflE  in  error. 

"  It  is  the  settled  law  and  practice  of  this  State,  sanctioned 
by  repeated  decisions  of  this  court,  that  the  court,  trying  a 
cause,  shall  not  instruct  the  jury  as  to  the  weight  of  evidence 
— i,  e.y  what  it  does  or  not,  in  fact,  prove — provided  it  tends  to 
establish  the  case  attempted  to  be  made.  If  offered  by  the 
plaintiff,  lie  has  a  right  that  the  jury  shall  weigh  it  and  pass 
upon  it,  without  the  interference  of  the  court."  Smith  v. 
Gillett,  50  111.  300. 

"  This  court  has  repeatedly  held  that  where  a  plaintiff  has 
offered  evidence  which  tends  to  establish  his  right  to  recover 
the  court  has  no  right  to  take  the  evidence  from  the  consider- 
ation of  the  jury  or  to  instruct  them  to  find  one  way  or  the 
other.  It  has  always  been  held  by  this  court  that  it  is  the 
province  of  the  jury  to  weigh  the  evidence,  and  the  court  has 
no  right  to  invade  their  province."  Holmes  v.  C.  &  A.  R.  R. 
Co.,  94  111.  444. 

"Instructing  the  jury,  on  motion,  to  find  a  verdict  for  the 
defendant,  is  in  effect  the  same  thing  as  sustaining  a  demurrer 
to  the  evidence.  In  either  case,  the  court  holds,  that,  admit- 
ting all  the  evidence  tends  to  prove,  it  is  not  sufficient,  in  law, 
to  sustain  the  action."     Doane  v.  Lockwood,  115  111.  494. 

"  On  such  a  motion  the  function  of  the  court  is  limited 
strictly  to  determining  whether  there  is  or  is  not  evidence 
legally  tending  to  prove  the  fact  affirmed,  i.  €.,  evidence  from 
which,  if  credited,  it  may  be  reasonably  inferred,  in  legal 
contemplati(5n,  that  the  fact  affirmed  exists,  laying  entirely 
out  of  view  the  effect  of  all  modifying  or  controverting  evi- 
dence." Frazer  v.  Howe,  lOH  111.  563;  Ward  v.  City  of  Chi- 
cago, 15  III.  App.  98;  Penn.  Company  v.  Conlan,  101  111.  93. 
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An  instruction  allowing  non-suit  for  want  of  evidence,  con- 
cedes the  truth  of  plaintiff's  testimony  and  all  the  inferences 
lawfully  to  be  drawn  therefrom.  And  it  is  error  to  grant  a 
non-suit,  if  the  action  may  be  sustained  by  any  allowable  deduc- 
tion from  ])roven  facts.  Synear  v.  Wliarton,  Ct.  N.  J.  1886 
reported  in  2  Central  Eep.  215,  452,  565,  758  and  notes  and 
cases  there  cited  ;  Abbott's  Trial  Ev.,  123.  Upon  an  undis- 
puted state  of  fricts,  the  court  may  render  judgment,  or  direct 
the  verdict  which  the  law  requires,  without  the  aid  or  advice 
of  the  jury.  Abbott's  Trial  Evidence,  109,  and  the  numerous 
cases  there  cited.  Not  only  must  the  facts  be  undisputed, 
but  the  conclusions  to  bo  drawn  from  them  must  be  such  as 
are  undisputable.  Jones  v.  B.  &  Ohio  R.  Co.,  Carter,  C.  J., 
in  Sup.  Ct.  District  of  Columbia,  reported  in  3  Central  Hep. 
289,  and  cases  there  cited. 

Whether  there  was  any  evidence  was  for  the  court;  if  any, 
its  sufficiency  was  for  the  jury.  McGranu  v.  Pittsburg  & 
Lake  Erie  E.  Co.  (Pa.),  2  Central  Eep.  570,  and  cases  there 
cited. 

When  the  court  dismisses  or  du*ects  a  verdict  in  a  case  on 
motion  of  defendant,  the  plaintiff  is  entitled  to  the  most 
favorable  view  of  which  the  evidence  is  susceptible,  on  the 
determination  of  whether  such  dismissal  or  direction  was  or 
was  not  erroneous.  And  where  there  is  any  evidence  tending 
to  prove  the  issues  for  the  plaintiff,  the  facts  should  be  sub- 
mitted to  the  consideration  of  the  jury.  Second  Nat  Bank 
V.  Dix,  2  Cent.  Eep.  760;  Abraham  v.  Mitchell,  Ibid.  785. 

When  the  bill  of  exceptions  shows  that  plaintiff,  to  sustain 
the  issues  on  his  part  to  be  sustained,  offered  evidence  tending 
to  prove  those  issues,  it  is  error  to  instruct  the  jury  to  find  for 
the  defendant.     Will  v.  Lee,  3  Western  Eep.  280. 

Where  there  is  any  evidence  tending  to  show  a  right  of 
recovery,  a  peremptory  instruction  to  the  jury  to  find  for  the 
defendant  is  manifest  error.  The  test  is  laid  down  thus:  If 
the  plaintiff  make  a  case  but  for  the  defendant's  testimony,  a 
directing  instruction  is  erroneous.  Hill  v.  Campfield,  56  Pa. 
State,  451;  Stephens  v.  Brooks,  2  Bush.  137;  McLown  v. 
Craig,  39  Mo.  151 ;  Well's  Questions  of  Facts,  441. 
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The  practice  has  always  been  to  sanction  a  motion  to  exclude 
the  evidence  of  the  plaintiff,  on  the  trial,  when  he  has  intro- 
duced all  his  testimony,  and  before  the  defendant  has  entered 
upon  his  defense.  If,  however,  defendant  fails  to  make  such 
a  motion  and  introduces  evidence,  he  can  not  afterward  move 
for  a  non-suit.  It  has  always  been  Iicld  by  this  court,  that  it 
is  the  province  of  tlie  jury  to  weigh  the  evidence,  and  the 
court  has  no  right  to  invade  their  province.  Holmes  v.  C.  & 
A.  R.  R.  Co.,  94  111.  439. 

Evidence  on  the  part  of  the  defendant,  who  moves  for  a  ver- 
dict of  not  f^nihy,  will  not  be  considered.  Moving  for  the 
direction  of  a  verdict,  withdraws  all  evidence  and  admissions, 
favorable  to  him,  from  tlie  consideration  of  the  court.  L.  S. 
&  M.  S.  Ry.  Co.  v.  Ins.,  4  N.  E.  Rep.  21,  23. 

It  appears  from  the  records  tl^at  the  final  judgment  was 
not  rendered  in  the  suit  of  Schmidt  et  al.  v.  Brass,  Breiten. 
berger  et  al.,  in  St.  Louis,  wherein  the  original  judgment  was 
had  while  Breitenberger  was  in  prison,  as  testified  by  him, 
and  wherein  the  moneys  on  the  Brass  note  was  collected,  until 
March  17,  1885,  or  nearly  a  year  after  the  commencement  of 
this  suit.     See  record  of  said  cause,  at  page  454  of  abstract. 

A  claim  foi*  damages  from  the  seepage  of  water  from  a  res- 
ervoir is  not  barred  by  the  statute  of  limitations,  because  the 
seepage  began  more  than  six  years  before  the  action  was 
brought,  since  the  injury  has  been  continuous  and  is  a  contin- 
uing injury  and  damage.  Reed  v.  State  Ct.  of  Appeals,  (X. 
r.),  April  1,  1888,  reported  in  15  N.  E.  Rep.  735. 

An  instruction  telling  the  jury  that  the  crime  of  conspiracy 
was  complete  the  moment  of  the  adoption  of  the  resolution  to 
enter  into  such  conspiracy,  and  that  the  statute  of  liniitatiou 
would  then  commence  to  run,  is  erroneous.  The  statute 
would  begin  to  run  only  from  the  time  of  the  commission  of 
the  last  overt  act  on  the  part  of  any  of  the  defendants  in 
furtherance  of  the  purposes  of  the  conspiracy.  Ochs'  Case, 
124  111.  399. 

A  conspiracy  to  injure  the  business,  or  to  deprive  another 
of  his  property,  may  be  proved  either  expressly,  or  by  the 
j>roof  of  facts  from  which  the  jury  may  infer  itj  and  in  nearly 
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all  cases  it  is  shown  by  the  latter  means.  While  it  woiild  bo 
desirable  to  show  the  private  consultations  and  intimacy  of 
the  conspirators,  yet  it  is  not  necessary  to  do  so  in  order  to 
the  introduction  of  evidence  of  overt  acts  of  individual  con- 
flpiratoi-s,  as  the  jury  may  be  authorized  to  find  a  conspiracy 
implied  from  those  very  separate  overt  acts.  It  is  unneces- 
sary to  prove  that  the  defendants  ever  met  together,  and,  in 
terms,  agreed  upon  the  end  or  means  to  be  pursued.  It  is 
enough,  if  they  acted  for  the  common  purpose  and  with  the 
same  wrongjful  end  in  view.     Ochs'  Case,  124  111.  399. 

An  action  on  the  case,  in  the  nature  of  an  action  of  con- 
spiracy, will  lie  against  one,  or,  if  brought  against  many,  all 
but  one  may  be  acquitted.  Skinner  v.  Gunton,  1  Saunders, 
228,  et  seq.f  Parker  v.  Huntington,  2  Gr#y,  124  ;  Eason  v. 
Westbrook,  2  Murf.  (N.  S.)  329 ;  S.  C,  3  U.  S.  Digest  (1st 
series),  page  359,  Sec.  108. 

Messrs.  Emmons  &  Wells,  for  defendant  in  error  John 
Schmidt. 

Error  will  not  always  reverse.  Crowley  v.  Crowley,  80 
111.  409. 

The  court  may  instruct  jury  to  find  for  defendant  where 
evidence  of  plaintiff  is  not  sufficient  to  support  a  verdict. 
Teft  V.  Ashbaugh,  13  111.  602;  Simmons  v.  Chicago  &  Tomah 
R  R  Co.,  110  111.  340;  Lake  Shore  and  M.  S.  R  Co.  v. 
O'Connor,  115  111.  254;  Doane  v.  Lockwood,  115  111.  490. 

Such  instruction  is  usually  given  at  close  of  plaintiff's  case, 
but  there  is  no  reason  or  authority  why  it  may  not  be  given 
after  evidence  is  heard  on  behalf  of  defendant.  Bartclott  v. 
International  Bank,  119  111.  259 ;  Shaffer  v.  Travelers  Ins. 
Co.,  22  N.  E.  R  589;  The  People  ex  rel.  Greenwood  v.  The 
Board  of  Supervisors  of  Madison  Co.,  125  III.  334;  Conti- 
nental Life  Ins.  Co.  v.  Rogers,  119  111.  474;  Abend  v.  Terre 
Haute  and  Indianapolis  R  Co.,  Ill  HI.  202. 

The  essence  of  conspiracy,  so  far  as  it  justifies  a  civil  action 
for  damages,  is  a  concert  or  combination  to  defraud  or  to 
cause  other  injury  to  persons  or  property  which  actually 
results  in  damage  to   the  person  or  property  of  the  person 
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injured  or  defrauded.  Dwight  C.  Place  v.  Minster,  65  N. 
Y.  89. 

If  the  acts  complained  of  were  lawfnl  then  there  could  bo 
no  conspiracy.     Payne  v.  Kailroad  Co.,  13  Lea,  507. 

The  unlawful  combination  must  first  be  shown,  before  the 
acts  or  statements  of  one  can  be  shown  in  furtherance  of  the 
conspiracy  as  the  act  of  all.      Brinkley  v.  Piatt,  40  Md.  529. 

Mere  silent  approval  of  an  unlawful  act  does  not  render  one 
liable  as  a  conspirator.     Brannock  v.  Boiildin,  4  Ired.  61. 

Nor  presence  as  a  spectator.  Bene  v.  Christ,  4  111.  App. 
351. 

Nor  membership  in  an  association,  unless  he  intentionally 
aided  in  the  prosecutions.     Johnson  v.  Miller,  63  la.  529. 

To  make  one  liable  for  false  arrest  by  another,  mere  approval 
18  not  enough ;  he  must  have  encouraged  it  in  some  way. 
Cooper  v.  Johnson,  81  Mo.  483. 

To  entitle  tlie  declarations  of  a  co-conspirator  to  admission, 
the  conspiracy  must  be  first  proved  aliimde.  State  v.  Daubert, 
42  Mo.  239. 

And  the  facts  must  be  co-incident  with  the  conspiracy;  a  nar- 
rative after  the  conspiracy  is  terminated,  so  far  as  concerns 
the  subject-matter  of  the  declaration,  is  inadmissible.  Whar- 
ton, 2  Vol.  Ev.,  Sec.  1206. 

Pleasants,  P.  J.  This  was  an  action  of  trespass  on  the 
case,  commenced  by  plaintiff  in  error  on  April  30,  1884. 
The  declaration  sets  forth  at  great  length  that  plaintiff,  being 
a  skilled  mechanic  and  machinist,  induced  bv  an  advertise- 
ment  of  the  defendants,  or  some  of  them,  for  such  a  person 
to  take  charge  and  direction  of  their  machine  shop  and  iron 
foundry  at  Quincy,  Illinois,  came  to  see  them  and  was  induced  to 
enter  into  a  copartnership  with  defendants  Schmidt  and  Pfau 
Sr.,  on  the  first  day  of  April,  1875,  for  the  purpose  of  carry- 
ing on  a  general  foundry  and  machine  business,  by  the  terms 
of  which  said  copartners  were  to  contribute  respectively 
the  sum  of  $4,000  cash,  and  were  to  own  all  the  property  of 
the  firm  equally  and  jointly,  and  to  share  equally  in  the 
profits  and  losses  of  said  partnership   business;  that  it  was 
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afterward  further  agreed  between  them,  that  as  plaintiff  conld 
raise  but  little,  if  any,  ready  money,  he  should  give    to  his 
copartners,  in  lieu  of  the  cash,  liis  promissory  note  for  $4,000, 
with  interest  at  ten  per  cent,  payable  in  four  years  fr(»m  date^ 
and  secured  by  deed  of  trust  upon  his  individual  one-third 
interest  in  the  real  estate  of  the  iirra,  and  that  lie  executed  and 
delivered  such  note  and  deed  accordingly;   that  by  furtlier 
agreement  he  put  into  the  concern  as  its  property,  certain  tools 
and  implements,  of  the  value  of  $500,  and  was  to  be  credited 
that  amount  on  account  thereof  upon  his  said  note,  and  being 
the  qnly  member  of  the  firm  who  was  skilled  in  the  business  or 
was  to  give  to  it  his  personal  attention,  he  was  to  receive  for 
Ills  services  a  salary  of  $1,500  per   year,  of  which  $8  was  to 
be  paid   to  him  weekly  in   cash  and  the  residue  credited  on 
said  note  until  the  same  should  be  fully   paid;  that  in  con- 
formity with  these  agreements  he  became  an  equal   partner 
in  said  busiuo-s,  and  about  the  15th  of  April,  1875,  entered 
actively  upon  the  duties  devolved  upon  him  as  the  manager 
and  superintendent  of  the  work  and  business  of  said  firm,  and 
so  continued  until  about  the  first  of  April,  1876;  that  during 
that  time  the  defendant  Pfau  Jr.,  a  son  of  Pfau  Sr.,  acted 
as  bookkeeper,  accountant  and  business  agent  of  the  firm,  and 
by  reason  of  said  relationship  to  one  of  its  members  assumed 
unauthorized  control  and  direction  of  its  business  and  atfairsj 
against  the  expressed  wish  of  plaintiff,  but  with  the  tacit  or 
expressed  approval  of   his  copartners,  and  that  in  time   his 
interference  and  misconduct  became  so  offensive   to  plaintiff 
and  injurious  to  the  business,  that  plaintiff  was  comjxilled  to 
and  did,  at  the  date  last  mentioned,  suspend  the  rutming  and 
work  of  the  shops  in  order  that  steps  might  be  taken  to  stop 
this  interference  and  some  comi)etent  person  found  to  take 
the  place  of  said  Pfau  Jr.;  that  touching  that  matter,  no  satis- 
factory arrangement  was,  or  could  be,  arrived  at  with  the  other 
copartners,  and  therefore  plaintiff,  on  the  15th  day  of  April, 
1876,  closed  the  firm  shops,  discharged  the  emploj-es,  and  eo 
far  as  he  was  concerned,  discontinued  the  business;  that  prior 
to  said  last  mentioned  date,  plaintiff  owned  and   kept  in  liis 
desk  at  said  shop,  two  promissory  notes,  of  the  value,  respect- 
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iveij,  of  $2,000  and  $1,800,  and  that  before  the  cominenee- 
iiieut  of  said  partnership,  he  was,  as  defendant  in  execution 
upon  a  judgment  of  a  justice  of  the  peace  of  St.  Louis, 
indebted  to  one  Eccles  in  the  sum  of  $255.35,  and  that  on 
May  17,  1875,  at  the  instance  and  request  of  said  Pfau  Jr., 
he  inti-usted  and  delivered  to  him  a  draft  for  and  of  the 
value  of  $278.10,  to  apply  the  proceeds,  as  far  as  necessary,  to 
satisfy  said  judgment  at  said  city  of  St.  Louis,  to  which  place 
paid  Pauf  Jr.,  was  then  about  to  go  on  business  of  said  firm. 
Yet  the  said  defendants,  well  knowing  the  premises,  unlaw- 
fully intending  and  maliciously  contriving  togetlier  that  they 
might  unlawfully  and  wrongfully  deprive  and  despoil  the 
said  plaintiff  of  his  said  property  and  estate,  and  so  impover- 
ibh  and  defraud  him,  did  on  said  5th  day  of  April,  1876,  at,  etc., 
unlawfully,  wickedly  and  maliciously  conspire  together,  and 
from  thence  hitherto  continuing  the  said  conspiracy  and  tres- 
pass, on  divers  other  days  and  times  between  that  day  and 
the  day  of  the  commencement  of  this  action,  have  conspired 
and  do  now  conspire  together,  to  unlawfully  deprive  and 
defraud  the  plaintiflE  of  his  rights  and  interests  in  and  to  tlie 
real  and  personal  property  of  said  copartnership  and  of  his 
said  promissory  notes  and  the  moneys  therein  named,  and 
take  and  convert  the  same  to  their  own  use.  It  then  avers 
that  to  the  end  and  with  the  intent  that  they  might  thereby 
accomplish  the  purposes  of  their  said  unlawful,  wicked  and 
malicious  conspiracy  against  him,  "  the  said  defendants  or 
some  of  them,"  procured  an  assignment  of  said  justice's  judg- 
ment to  be  made  to  one  Abraham  M.  Gardner,  and  procured  a 
transcript  thereof  to  be  made  and  sent  to  an  attorney  at  law 
at  Quincy,  and  directed  him  to  bring  suit  thereon  before  an 
acting  justice  of  the  peace  in  said  city,  by  reason  whereof  a 
suit  was  so  brought  and  judgment  obtained  against  plaintiff 
for  $205.35,  and  caused  an  execution  thereon  to  be  levied  on 
liis  undivided  third  of  the  personal  property  of  said  copart- 
nership, and  the  same  to  be  sold  and  secretly  bid  off  and  pur- 
chased for  said  defendants  at  $50,  being  less  than  one-tenih 
of  its  cash  value;  that  to  prevent  the  plaintiff  from  being 
present  at  said  sale,  he  was  given  to  understand  by  defendants, 


176  Appellate  Courts  of  Illinois. 

Vol.  38.]  ^^^  Breitenbertjer  v.  Schmidt 


or  some  of  th^i^Brat  tlicj  would  bid  o£E  the  said  intercut 
for  his  account,  at  a  greatlj  less  sum  than  he  could,  and 
that  ho  was  tliereby  induced  to  absent  himself  froiu  said 
sale;  that  the  defendants,  or  some  of  them,  caused  a  tran- 
script of  said  judgment  to  bo  tiled  in  the  office  of  the  clerk 
of  the  Circuit  Court  of  6a id  county  of  Adams,  and  a  writ  of 
fieri  faunas  Rgsimst  plaintiff  to  be  issued  thereon  and  levied 
upon  liis  interest  in  the  real  estate  of  said  firm,  and  the  same 
to  be  sold  thereon  to  them,  or  some  of  them,  for  §5,  being 
less  than  one  five-thousandth  part  of  its  cash  value,  which 
said  proceedin<]:s  and  sale  were  wholly  unknown  to  plaintiff 
until  after  the  time  allowed  for  redemi'tion  had  expired;  that 
said  defendants,  or  some  of  them,  feloniously  stole  from  his 
desk  said  two  promissory  notes,  and  converted  the  same  to 
their  own  use;  that  afterward  upon  his  demand  of  them  for 
the  return  of  said  notes,  said  defendants,  or  some  of  them, 
procured  his  arrest  wrongfully,  maliciously  and  without  prob- 
able cause,  upon  a  peace  warrant  issued  by  a  justice  of  the 
peace  of  said  city  of  Quincy;  and  in  like  manner  caused  him 
to  be  indicted  and  imprisoned  in  the  county  jail  at  St.  Louis, 
on  their  false  charge  against  him  of  falsely  personating  said 
Pfau  Jr.,  and  thereby  unlawfully  obtaining  a  promissory 
note  of  said  defendants  or  one  or  more  of  them,  when  the  said 
note  was  one  of  the  two  notes  of  plaintiff  above  mentioned; 
and  afterward  in  like  manner  caused  him  To  be  indicted  and 
imprisoned  in  Adams  county,  Illinois,  upon  their  false  and 
malicious  com|)laint  for  burglary  and  larceny;  and  afterward 
in  St.  Louis  for  falsely  personating;  and  afterward  caused  him 
to  be  impleaded  in  a  certain  proceeding  before  the  Probate 
Court  in  and  for  the  city  of  St  Louis,  Missouri,  and  in  the 
Circuit  and  Appellate  Courts  of  said  city,  wherein  the 
defendants  sought  to  obtain  the  moneys  owing  to  plaintiff  on 
one  of  his  aforesaid  promissory  notes,  which  said  proceeding 
is  still  pending  and  undetermined;  and  tiiat  afterward,  to  wit 
on  July  6,  18S1,  at  said  city  and  county  of  St  Louis,  the 
defendants,  or  one  of  them,  wrongfully,  maliciously  and  with- 
out probable  cause,  procured  plaintiff  to  be  indicted  and 
imprisoned  on  the  charge  of  perjury;  that  upon  all   of  said 
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criminal  complaints  and  proceed  in  jjs  th^^Hnntiff  had  been 
fully  acquitted  and  discharged  before  the  commencement  of 
this  action;  and  tliat  the  defendants,  or  some  of  them,  com- 
mitted the  said  several  wrongs  against  plaintiff  for  the  sole 
purpose  of  carrying  out  and  accomplishing  the  object  of 
their  said  conspiracy. 

The  declaration  concludes  witli  a  statement  to  show  how, 
in  what  respect  and  to  what  extent  tlie  plaintiff  has  been 
injured,  and  lays  the  damages  at  $10,000. 

A  demurrer  thereto  having  been  overruled,  defcndauts  sev- 
erally pleadfed  not  guilty,  that  the  cause  of  action  did  not  accrue 
within  five  years,  and  that  it  did  not  accrue  within  two  year*. 
The  court  sustained  a  demurrer  to  the  third  of  tliese  pleas, 
and  the  trial  was  utx)n  issues  made  on  the  othci's.  After  all 
the  evidence  was  in  the  jury  were  instructed  to  find  for  the 
defendants  and  did  so.  The  question  here  is  upon  the  pro- 
priety  of  that  instruction. 

This  is  said  to  be  an  action  on  the  case  in  the  nature  of  a 
conspiracy.  Conspiracy  is  an  unlawful  combination  or  agree- 
ment between  two  or  more  persons  to  do  an  act  unlawful  in 
itself,  or  a  lawful  act  by  unlawful  means.  If  the  conspiracy 
alleged  in  this  declai-ation  is  the  gist  of  the  action,  and  is  of 
force  sufficient  to  connect  the  earlier  wrongs  charged  to  have 
been  committed  in  pursuance  of  it,  which,  as  independent 
grounds  of  action  would  be  barred  by  the  statute  of  limitations, 
with  the  later  ones,  which  are  within  the  period  limited  by 
tlie  statute,  so  as  to  pi^event  its  application  to  the  former,  then 
it  must  be  so  material  as  to  make  its  proof  essential  to  a  right- 
fnl  recovery.  That  the  court  below  held  it  to  be  the  gist  of 
this  action  is  the  only  explanation  that  occurs  to  us  of  its  rul- 
ing on  the  demurrer  to  the  plea  that  the  cause  did  not  accrue 
within  two  years;  for  conspiracy,  as  a  cause  of  action,  is  cer- 
tainly not  included  in  the  section  which  limits  the  time  for 
suit  to  two  years,  but  might  be  held  to  be  within  the  clause 
**  and  all  civil  actions  not  otherwise  provided  for,"  in  tlie  sec- 
tion which  fixes  the  limitation  at  five  years. 

We  find  in  this  record  no  such  evidence  of  any  combinaticm 
or  agreement  of  the   defendants,  or  of  any  two  of  them,  with 
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reference  to  the  grievances  alleged,  or  any  of  them,  as  would 
support  the  finding  of  a  conspiracy.  Excepting  the  proceed- 
ing for  the  collection  of  the  moneys  due  on  the  two  promissory 
notes  originally  held  by  plaintiff,  all  the  wrongful  acts  chart^ed 
against  "the  said  defendants,  or  some  of  them,"  so  far  as  they 
are  traced  to  any  of  them  are  traced  to  the  defendant  John 
L.  Pfau  Jr.,  and  to  him  alone.  It  appears  from  the  testimony 
of  plaintiflE  himself  that  very  unfriendly  feelings  existed 
between  him  and  that  defendant,  and  it  may  be  that  the  latter 
pursued  him  with  a  revengeful  spirit  and  by  unjustifiable 
means.  But  he  had  no  personal  knowledge  of  any  fact,  nor 
did  he  state  a  circumstance,  that  amounted  to  evidence  impli- 
cating the  others  as  conspirators  with  him  in  respect  to  what 
he  did.  Their  attendance  as  spectators  or  as  witnesses  on  one 
or  two  occasions  when  plaintiff's  preliminary  examination 
or  trial  was  expected,  without  further  explanation,  would  bo 
no  suflicient  proof  that  they  procured  or  conspired  to  procure 
his  prosecution.  That  they  were  proper  if  not  necessary 
witnesses,  as  the  alleged  ownei'S  of  the  property  involved,  and 
ought  to  have  taken  an  interest  in  the  prosecution  of  the 
charge  after  it  was  made,  is  clear  enough.  But  the  positive 
evidence  is  that  the  charges  were  made  by  ot hoi's.  There  is 
none  that  these  two  defendants  or  either  of  them  advised 
them  or  knew  they  were  to  be  made,  or  afterward  approved 
them,  and  Schmidt,  the  on^y  defendant  who  testified,  explic- 
itly denied  that  he  had  anything  to  do  with  procuring 
any  of  these  prosecutions  or  with  any  other  of  the  alleged 
grievances,  excepting  the  suits  brought  to  collect  the  two 
notes  referred  to.  That  these  notes  were  delivered  by  plairitifE 
to  his  copartners  as  collateral  to  his  note  for  $4,000,  with  the 
right  to  collect  them,  is  shown  by  the  clear  and  positive  tes- 
timony of  Schmidt  and  his  two  sons,  and  is  denied  by  the 
plaintiff  alone,  who  is  not  corroborated  by  a  circumstance,  but 
is  discredited  not  only  by  these  contradictions  but  by  his  own 
deposition  in  another  case,  in  relation  to  the  money  now 
claimed  to  have  been  given  to  Pfau  Jr.,  to  buy  up  for  plaint- 
iff or  satisfy  the  Eccles  judgment,  and  by  his  testimony  herein 
as  to  his  presence  at  the  sale  of  his  interest  in  the  personal 
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property  of  the  firm  on  execution.  The  conclusion  against 
him  upon  this  evidence  is  strengthened  by  the  natural  prob- 
ability that  his  copartners  would,  under  the  admitted  circum- 
stances, require  such  collateral  security,  and  seems  to  be 
riveted  by  the  fact  that  they  succeeded  in  making  the  collec- 
tions, by  judgment  or  by  compromise  or  settlement  of  suit, 
whether  with  his  assent  or  against  his  opposition. 

Much  might  also  be  said  touchiiig  the  lawfulness  of  these 
criminal  prosecutions,  upon  the  proof  as  to  malice  and  proba- 
ble cause,  as  affecting  these  two  defendants,  but  it  is  deemed 
unnecessary.  The  point  here  made  is  upon  the  failure  of 
proof  of  conspiracy. 

We  do  not  wish  to  be  understood,  however,  as  holding 
tliat  conspiracy  is  the  gist  of  this  action,  or  its  proof  essential. 
In  Parker  v.  Huntington  and  Farley,  2  Gray,  121,  it  is 
held,  upon  authorities  there  cited,  tiiat  in  a  case  like  this 
"  the  gist  of  the  action  is  not  the  conspiracy,  but  the 
damage  done  to  the  plaintiff  by  the  acts  of  the  defendants," 
which  is  "  equally  great  whether  it  bo  the  result  of  a  conspiracy 
or  of  the  act  of  a  single  individual;"  that"  the  charge  of 
conspiracy  is  mere  surplusage,  intended  and  used  as  matter  of 
aggi'avation; "  that  it  is  simply  an  action  on  the  case,  against 
two  or  more  defendants  charged  jointly;  and  hence  that  the 
plaintiff  can  maintain  his  case  by  proof  against  one  of  the 
defendants  only.  That  case,  the  court  held,  was  but  an  action 
on  tlie  case  for  malicious  prosecution,  which  was  the  act 
charged. 

If,  then,  the  case  here  was  an  action  on  the  case  for  the  sev. 
eralacts  charged  in  tliis  remarkable  declaration,  tlie  statute  of 
limitations  applicable  to  those  acts  respectively,  was  an  appro- 
priate plea.  And  it  is  clear  that  every  one  of  them  that 
could  ever  have  been  a  legal  cause  of  action  was  barred  by 
the  limitation  of  either  two  or  five  years.  Both  of  these 
were  pleaded.  And  though  the  plea  of  the  sliorter  period 
was  held  bad  on  demurrer,  it  was  so  held  by  another  judge 
than  the  one  who  presided  on  the  trial.  What  were  his 
views  we  have  no  means  of  knowing:  but  if  the  law  is  that 
the  plea    of  the  two   years   limitation  was  applicable,    the 
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defendants,  notwithstanding  a  verdict  against  them  now, 
would  ultiinately  get  the  benefit  of  it,  and  tbere  was  not,  nor 
could  there  be,  anj  evidence  to  maintain  the  issue  on  tlie  part 
of  the  plaintiff  upon  that  plea. 

In  either  view  of  the  case,  then,  there  was  no  evidence  suf- 
ficient to  support  a  verdict  for  him,  and  therefore,  according 
to  the  practice  now  well  settled,  the  instruction  to  find  for  the 
defendants  was  right.  Simmons  v.  Chicago  &  Toinah  K.  K. 
Co.,  110  111.  3ti0;  The  People  ex  rel.  v.  Madison  Conntj, 
125  111.  334. 

Judgment  affirined. 


George  E.  Priest 

V. 

Abraham  W.  Conklin  and  Huldah  C.  Conklin, 

Administrators. 

Creditors*  Bill^Gift  in  Fraud  of  Creditor s—Inierefit^Cost 8. 

1.  The  findintf  of  the  court  below  that  a  conveyaiice  of  a  farm  by  a  father, 
in  embarraraed  circumstances,  to  his  son,  was,  as  to  the  excess  of  the  value 
of  the  farm  above  incumbrances,  a  gift,  and  fraudulent  as  to  creditors,  sus- 
tained. 

2.  The  gift  having  been  only  constructively  fraudulent,  the  court  below 
erred  in  charging  the  donee  with  interest. 

[Opinion  filed  September  20,  1890.] 

In  krror  to  the  Circuit  Court  of  Macon  County;  the  Hon. 
J.  F.  Hughes,  Judge,  presiding. 

Mr.  W.  C.  Johns,  for  plaintiff  in  error. 

Messrs.  Mills  Bros,  and  I.  A.  Bucklnohak,  for  defendanta 
in  error. 

CoNQEB,  P.  J.    This  was  a  creditors'  bill  originally  coverinaj 
a  number  of  facts  which  it  is  not  necessary  to  notice.     Those 
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material  to  a  proper  understanding  of  the  question  decided  by 
the  court  below,  are  as  follows: 

On  the  12th  day  of  June,  1884,  George  Priest,  the  father 
of  George  E.  Priest,  the  plaintiflE  in  error,  being  at  that  time 
in  debt  and  in  embarrassed  circumstances,  conveyed  to  plaintiff 
in  error  a  farm,  under  the  following  circumstances:  There 
were  two  mortgagee  at  the  time  upon  the  farm,  which  had 
been  placed  thereon  by  the  father,  upon  which  tliere  was  due 
the  sum  of  $5,618.  Plaintiff  in  error  took  the  deed  from  his 
father  and  paid  nothing  to  him  upon  it,  but  agreed  with  his 
father  that  he  would  pay  off  and  extinguish  these  incumbrances, 
which  he  afterward  did.  The  fair  value  of  the  farm  at 
the  time,  as  found  by  the  court  below,  was  $7,500,  which  find- 
ing of  the  court  we  think  was  warranted  by  the  evidence,  thus 
leaving  a  balance  of  $1,882  between  the  real  value  of  the 
property  and  the  amount  of  incumbrance  which  plaintiff  in 
error  would  be  required  to  pay  in  order  to  clear  the  property. 

The  value  of  this  equity  of  the  redemption  to  the  amount 
of  $1,882,  was  found  by  the  court  below  to  have  been  con- 
veyed by  George  Priest  to  plaintiff  in  error  without  consid- 
eration, and  that  it  was,  in  fact  and  in  law,  a  gift,  and  as  such 
was  a  fraud  upon  the  defendants  in  error,  who  were  judgment 
creditors  of  the  said  George  Priest. 

We  think  the  holding  of  the  court  below  upon  this  question 
was  correct  Plaintiff  in  error  was  not  a  purchaser  for  a 
valuable  consideration;  he  paid  nothing  to  his  father,  nor  did 
he  in  any  way  become  bound  to  those  holding  the  incumbrances, 
to  pay  them.  He  could  do  so  or  not  as  he  might  determine. 
If  tlie  farm  was  worth  no  more  than  the  incumbrances,  he 
could  abandon  the  title  and  suffer  no  loss;  if  it  should  be  of 
greater  value,  then  such  excess  would  be  a  gift  from  his 
father.  Plaintiff  in  error  did  sell  the  land  within  two  months 
from  the  time  his  father's  deed  was  dated  for  $7,480  in  cash, 
thus  actually  receiving  within  $20  of  the  value  of  the  land  as 
found  by  the  court  below. 

The  court  below,  however,  erred  in  adding  interest  to  tlie 
gum  of  $1,882.  This  sum  having  been  a  gift,  was  only  con- 
Btrnctively  fraudulent,  and  plaintiff  in  error  was  under  no 
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duty  to  pay  it  to  his  father's  creditors  until  ordered  to  do 
80  by  the  court.  The  decree  of  the  court  below  will  be 
affirmed  so  far  as  it  requires  plaintiflf  in  error  to  pay  the  sum 
of  $1,882,  and  will  be  reversed  as  to  the  excess.  The  cause 
will  be  remanded  with  directions  to  the  court  below  to  enter 
a  decree  in  accordance  with  the  views  above  expressed.  The 
costs  in  this  court  will  be  equally  divided. 

Affirmed  in  part  and  remanded  in  j>art. 


^_8ijo2  The  Illinois  Fuel  Company 

88    i«a 

elOO  "^l  ^• 

Thomas  Paksons. 

Masfer  and  Servant — Personal  Injuries — Statutory  Regulations — Con. 
tributon^  Negligence — Pleading — Instructions, 

1.  If  the  only  operating^  cause  of  the  injury  received  by  plaintiff,  in  an 
action  brought  to  recover  for  injuries  received  by  him  while  being  hoisted 
up  the  shaft  of  a  mine  in  a  cage,  was  his  carrying  a  drill  upon  the  cage,  in 
violation  of  law,  he  can  not  recover. 

2.  If,  however,  the  mine  owner  has  wilfully  and  negligently  failed  in  his 
duty  as  charged  in  the  declaration  (nuch  failure  being  in  violation  of  the 
statute)  and  if  the  injury  was  caused  chiefly  by  such  failure,  the  owner 
would  be  liable  even  though  the  party  injured  may  have  been  guilty  of  con- 
tributory negligence. 

3.  Certain  instructions  are  held,  in  the  case  presented,  to  have  been  erro- 
neous, first,  in  ignoring  the  case  prpsented  by  the  declaration,  and  second,  in 
containing  contradictory  and  misleading  statements. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  FouKE,  Judge,  presiding. 

Messrs.  Patton  &  Hamilton,  for  appellant. 

Messrs.  C.  A.  Ketes  and  W.  T.  Houston,  for  appellee. 

Conger,  P.  J.     This  was  an  action  to  recover  for  personal 
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injury  to  appellee  in  the  mine  of  appellant,  in  which  appellee 
recovered  a  judgment  for  $2,000. 

The  amended  declaration  upon  which  the  cause  was  tried 
consisted  of  two  counts.  The  first  avers  that  appellant 
neglected  to  place  in  charge  of  its  engine  ^^a  com()etent, 
experienced  and  sober  engineer,"  and  that  by  reason  of  said 
engineer  negligently,  and  so  violently  and  with  such  great 
force  applying  the  steam  to  said  engine,  suddenly  and  vio- 
lently jerked  upward  the  cage  on  which  appellee  was  ascend- 
ing, and  thereby  he  was  thrown  with  great  force  and  violence 
against  tiie  side  of  the  cage  and  injured.  The  last  count  avers 
the  statutory  duty  of  appellant  "to  provide  safe  means  of 
hoisting  and  lowering  persons  in  a  cage  covered  with  boiler 
iron,  and  furnish  the  same  with  guides  to  conduct  it  on  slides 
through  the  shaft,  and  that  appellee,  wiW ully,  wrongfully  and 
negligently  disregarding  its  duty,  failed  and  neglected  to  pro- 
vide safe  means  of  hoisting  and  lowering  persons  in  cages 
covered  with  boiler  iron  so  as  to  keep  safe,  persons  descend- 
ing into,  and  ascending  out  of  said  shaft,  or  to  furnish  its 
cages  with  sufficient  or  perfect  guides  to  conduct  them  on 
slides  through  said  shaft,"  whereby  he  was  violently  jostled 
to  and  fro  while  being  hoisted,  and  thrown  with  such  force 
against  the  side  of  the  cage  as  to  cause  the  injury. 

Appellee  in  his  testimony  says  that  lie  got  on  the  cage  with 
an  iron  drill  in  his  hand  and  started  up  tlie  shaft.  When  he 
bad  gone  up  the  shaft  some  twenty  or  thirty  feet  the  cage 
gave  a  sudden  jerk,  tlirowing  him  to  one  side  of  the  cage,  and 
injuring  his  right  hand  in  such  a  way  as  to  cause  him  to  lose 
two  fingers.     He  says : 

"I  had  a  drill  in  my  hand;  one  end  of  drill  was  on  bottom 
of  the  cage;  the  drill  was  about  six  feet  long;  the  cage  is 
covered  with  some  kind  of  iron;  don't  know  whether  it  is 
l)oiler  iron;  I  was  standing  about  the  center  of  the  cage  with 
one  end  of  drill  resting  on  cage;  when  it  jerked  was  thrown 
across  the  bar;  did  not  fall  down;  laid  across  the  drill;  sud- 
den jerk  of  cage  thr^w  me  down;  it  did  not  stop  at  all;  think 
it  started  on  faster;  couldn't  tell  rate  of  speed  cage  was  go- 
ing;  think  it  was  going  too  fast;  jerk  was  very  sudden;  did 
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not  think  it  would  take  very  long  to  go  to  the  top;  cage  was 
hoisted  some  twenty  or  thirty  feet;  can't  tell  how  fast  it  was 
going  previous- to  the  accident;  jerk  came  all  of  a  sudden;  if 
I  liad  known  it,  could  have  guarded  against  it;  gave  a  sudden 
jerk,  and  I  fell,  and  if  I  had  fallen  off  the  cage  would  have 
gone  to  the  bottom  of  the  shaft;  my  hand  came  in  contact 
WMth  those  bars  that  run  along  the  sides  of  the  cage,  and  the 
drill  coming  in  contact  with  it  caused  the  injury;  the  jerk 
threw  me  from  the  side;  nothing  but  the  drill,  when  jerk 
came,  to  prevent  me  from  being  thrown  on  bottom  of  cage; 
drill  stopped  my  fall.  In  case  my  hand  had  gone  on  inside  ol 
these  bars,  consequence  would  have  been,  to  be  thrown  oflE 
the  cage." 

Upon  cross-examination  he  said:  "  The  other  men  all  went 
up  about  six  o'clock;  it  was  duty  of  eager  to  give  signals;  he 
had  gone  up;  had  all  gone  out  but  me  and  Mecklenburg;  had 
my  drill  in  my  hand ;  it  was  six  feet  in  length;  it  had  two 
points,  both  sharp;  it  is  flat  on  the  point;  it  was  sharp  enough  . 
to  cut  wood.  It  was  sharp  and  Hat  like  a  hatchet.  Cage 
started  up  after  I  gave  the  signal;  had  drill  in  my  hand  at 
the  time;  the  point  of  the  drill  canglit  in  the  side  of  the 
shaft;  the  drill  and  bars  hurt  my  hand;  don't  know  whetlier 
my  fingers  would  have  been  cut  if  I  had  not  had  drill  in  my 
hand,  or  not;  the  drill  and  cage  together  that  took  off  my 
fingers;  it  was  the  drill  and  bars  on  the  cage  that  cut  my 
fingers;  bars  are  inside  of  the  cage;  there  is  no  danger 
passing  up  and  down  on  the  cage.  I  presume  it  is  what  I 
had  on  the  cage  that  there  is  danger  in;  drill  did  not  stick  in 
the  side  of  shaft;  it  threw  mo  over;  it  cauglit  in  the  side  of 
the  shaft.  I  was  not  ordered  by  any  one  to  take  the  drill  up 
then;  took  it  of  my  own  accord." 

The  seventh  instruction  asked  for  by  appellant  was  modi- 
fied by  the  court,  adding  to  it  the  words,  "unless  you  further 
believe  from  the  evideuco  the  injury  was  inflicted  wilfully," 
and  as  thus  amended,  was  given  to  the  jury,  and  was  as 
follows:  "Seventh.  That  in  order  to- recover, the  plaintiff 
must  prove,  by  a  preponderance  of  the  evidence,  that  he  was 
in  the  exercise  of    due  care  and   caution   for   his   personal 
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safety,  and  if  they  believe  from  the  evidence  tlmt  in  carrying 
a  drill  on  the  cage  wlien  he  was  injured,  he  was  not  in  exer- 
cise of  due  care  and  cantion,  and  you  further  believe  from 
the  evidence  the  injury  was  caused  by  his  having  the  said 
drill  in  his  hand,  and  not  by  defendant's  acts,  then  there  can 
be  no  recovery  in  this  case,  and  the  jury  should  find  for  the 
defendant,  unless  you  further  believe  from  the  evidence  the 
injury  was  hiflicted  wilfully." 

The  modification  made  by  the  court  is  so  contradictory  to 
the  rest  of  the  instruction,  that  it  seems  quite  clear  that  as  a 
whole  it  must  have  confused  and  misled  the  jury.  If  appel- 
lee's iiSfjury  was  caused  by  the  drill,  and  not  by  defendant's 
acts,  how  can  it  be  said  the  injury  was  inflicted  wilfully. 
If  the  injury  was  not  caused  by  appellant's  wrongful  acts  of 
some  kind,  cither  of  commission  or  omission,  there  can  neither 
be  wilfulness  or  liability  on  its  part. 

We  liold,  as  we  did  in  Niautic  Coal  &  Mining  Co.  v.  Leon- 
•ard,  25  111.  App.  95,  where  the  same  principle  was  involved — 
that  if  the  only  operating  cause  of  appellee's  injury  was  his 
carrying  his  drill  upon  the  cage  in  violation  of  law,  he  can  not 
recover.  On  the  other  hand  we  think  the  law  is  that  if 
appellant  has  wilfully  and  negligently  failed  in  its  duty  as 
charged  in  cither  of  the  amended  counts,  and  it  appears  that 
the  injury  was  caused  principally  and  substantially  by  such 
failure,  appellant  would  be  liable,  although  appellee  may  have 
been  negligent  in  carrying  his  drill  on  the  cage,  and  such  neg- 
ligence may  have,  in  some  degree,  contributed  to  the  injury. 
As  we  held  in  the  case  of  Catlett  v.  Young,  at  the  present 
term,  the  requirements  of  the  statute  as  to  the  duty  of  mine 
ownere  in  affording  protection  to  operatives  are  positive,  and 
can  not  be  excdsed  or  lessened  by  counter-charges  of  negli- 
gence against  such  operatives.  When  mine  owners  do  not 
attempt  substantially  and  in  good  faith  to  comply  with  these 
statutory  requirements,  and  injuries  occur  by  reason  of  such 
wilful  failure,  they  must  be  held  liable,  notwithstanding  the 
person  injured  may  have  been  guilty  of  negligence. 

The  second  instruction  given  to  appellee  tells  the  jury,  in 
substance,  that  if  the  engineer  in  charge,  so  negligently  and 
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carelessly  moved  said  cage,  by  jerking  it,  as  to  throw  appellee 
against  the  side  of  tlie  cage  and  cause  the  injury,  then  they 
should  find  for  the  plaintiff.  This  instruction  entirely  ignores 
the  two  questions  presented  by  the  declarations  as  to  the  sobriety 
and  com])etency  of  the  engineer,  and  the  defective  appliances 
and  machinery  mentioned  in  the  second  count,  and  hence  was 
erroneous.  Tlie  charges  in  the  declaration  are,  first,  that  the 
appellant  knowingly  and  wilfully  liad  in  its  employ  an  engi- 
neer, not  sober  and  competent,  as  the  statute  requires;  and 
second,  that  the  niacliinery  and  appliances  for  raising  the  cage 
were  not  in  good  order;  while  this  instruction  proceeds  upon 
the  theory  that  if  the  charges  in  the  declaration  were  not  true, 
but  that  the  engineer  was  guilty  of  a  single  act  of  carelessness 
unknown  to  appellant,  it  would  make  it  liable. 

Some  of  the  other  instructions  are  faulty  in  not  clearly 
keeping  before  the  jury  the  idea,  that,  to  make  appellant 
liable,  its  acts  of  negligence  must  have  been  wilfully  or  know- 
ingly done. 

We  express  no  opinion  upon  the  evidence,  or  the  liability 
of  appellant  for  the  injury  occasioned  upon  tlie  theory  as  het 
forth  in  the  dcc^arati<.»n,  but  believing,  for  the  reasons  given 
above  and  others  not  necessary  to  set  forth,  that  there  should 
be  a  new  trial,  the  judgment  of  the  Circuit  Court  will  be 
reversed  and  the  cause  remanded. 

lieversed  and  remaiided. 


Roland  Burnett  et  al, 

V. 

MicAjAH  C.  Burnett  et  al. 

Administration — Attempted  Distribution  of  Estate  by  Testator  Subse- 
jitent  to  Date  of  Will — Advancements — Equalization  of  Shares — Attempt 
if  Certain  Heirs  to  Re-open  Accounts — Bound  by  Failure  to  Appeal  from 
Former  Order  of  Court — Allowance  of  Attorney'' 8  Fees  to  Administrator 
—Heirs  as  Witnesses  Against  Each  Other. 

L     Where  a  testator,  subsequent  to  t^e  execution  of  his  will,  attemoted 
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to  make  a  distribution  of  his  estate  among  bis  cbildren,  which  distribution 
was  only  partially  carried  into  effect  prior  to  his  death,  but  where,  under 
orders  of  court  entered  upon  petitions  of  the  heirs  in  the  progress  of  the 
administration,  the  distribution  was  completed,  held:  That  certain  of  the 
heirs,  having  failed  to  appeal  from  the  order  entered  upon  their  petition 
and  which  detemiinf^d  (heir  shares,  could  not  re-open  the  accounts  and  claim 
more  than  was  by  ^uch  order  allowed  to  them. 

2.     Upon  the  case  presented,  the  administrator  was  properly  allowed  a 
sum,  in  addition  to  his  statutory  commisaionSy  for  attorney's  fees. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Crkighton,  Judge,  presiding. 

Messrs.  Mobrison  &  Whitlock,  for  appellants. 
Mr.  M.  T.  Layman,  for  appellees. 

Wall,  J.  This  was  an  appeal  from  an  order  of  the  County 
Court,  upon  the  final  report  of  Keplinger,  administrator  willi 
the  will  annexed)  of  the  estate  of  Burnett. 

The  deceased  made  his  last  will  on  the  4th  day  of  July, 
1885.  On  the  21st  of  August,  1885,  he  made  a  distribution 
of  his  property,  in  which  he  substantially  disposed  of  his 
entire  estate,  among  his  seven  children.  He  intended  to  make 
an  equal  distribution  on  this  occasion,  it  no  doubt  being  his 
design  to  carry  out  in  advance  the  provisions  of  the  will. 
The  children  were  not  all  present,  nor  were  tlie  details  of  the 
distribution  all  completed,  but  there  seemed  to  be  no  misun. 
derstanding  as  to  the  arrangement  in  general,  or  in  particular. 
It  appears  that  long  before  the  making  of  the  will  advance- 
ments had  been  made  to  the  different  children  at  different 
dates,  and  in  different  amounts.  Some  of  these  advance- 
ments were  represented  by  receipts,  and  it  seems,  though 
not  very  clearly,  that  others  were  represented  in  whole,  or 
in  part,  by  notes.  In  this  division  some  of  these  notes  were 
to  be  given  up,  and  other  notes  were,  in  some  instances,  to  be 
transferred;  but,  as  already  stated,  the  details  were  not  fully 
completed,  and  this  because  a  part  of  the  papers  could  not  then 
befoui.d,  and  because  some  of  the  children,  the  appellants,  were 
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not  then  present.  The  father  died  in  September,  and  admin- 
istration was  granted  in  due  time.  Petitions  were  filed  in  the 
County  Court  by  several  of  the  children  wlio  were  present  at 
the  division,  showing  the  facts,  and  asking  that  the  adminis- 
trator might  be  required  to  complete  the  arrangement  as  to 
them  by  the  surrender  of  certain  notes,  etc.,  according  to  the 
intention  and  partially  accomplished  act  of  the  deceased. 
Upon  investigation,  the  court,  in  each  instance,  granted  a  sat- 
isfactory measure  of  relief.  Later  on  the  appellants  filed  a 
petition  for  the  same  purpose,  setting  up  the  division,  and 
asking  that  they  n)ight  receive  from  the  administrator,  in 
money  and  notes,  the  amount  necessary  to  give  them  the 
position  intended  by  the  deceased  in  said  division.  There 
was  a  hearing  upon  this  petition,  and  at  the  December  term, 
1885,  the  court  granted  an  order  that  the  administrator  pay 
to  the  petitioners  the  sum  of  $3,500,  and  deliver  to  them 
sundry  notes  for  a  larger  amount.  This  order  was  complied 
with,  and  the  money  and  notes  were  duly  received  by  the 
]  etitioncrs.  We  think  it  was  clearly  understood  by  the  heirs 
and  by  the  administrator,  that  by  these  various  orders  the 
shares  of  the  heirs  were  equalized,  and  that  the  last  order 
referred  to,  which  was  made  at  the  instance  of  the  appellants, 
ought  to  bind  them.  They  now  seek  to  re-open  the  accounts, 
and  suggest  that  by  an  accurate  calculation  and  comparison  of 
all  the  items  and  receipts,  they  will  be  entitled  to  moi-e  than 
the  allowance  then  made.  If  that  allowance  was  not  satis- 
factory they  should  have  appealed,  and  they  can  not  now  be 
i  heard  to  impeach  it  The  error  assigned  in  this  respect  is 
overruled. 

It  is  also  urged  as  error  that  the  court  allow^ed  the  admin- 
istrator a  sura  for  attorney's  fees,  in  addition  to  his  commis- 
sions. We  find  nothing  objectionable  or  oppressive  in  this 
when  the  circumstances  are  all  considered.  The  estate  was 
quite  a  difficult  and  troublesome  one,  and  the  administrator 
had  need  of  legal  aid  in  discharging  his  duties,  and  in  properly 
caring  for  the  interests  in  his  hands.  The  court  could  see, 
no  doubt,  the  necessity  and  propriety  of  the  allowance  as  to 
the  full  statutory  commission  as  well  as  the  attorney's  fee. 
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Cross-eiTor  is  assigned  that  Roland  Burnett,  one  of  appel- 
lants, should  be  charged  with  $400,  but  we  think  the  evidence 
wholly  fails  to  support  the  claim  and  that  the  court  properly 
ruled  in  regard  tliereto. 

It  is  also  assigned  as  cross-error,  that  the  court  improperly 
held  the  heirs  were  incompetent  to  testify  as  against  each 
other.  It  is  not  clearly  pointed  out  wherein  this  ruling  was 
made,  or  how,  if  made,  the  rights  of  appellees,  or  any  of  tiiem, 
were  injuriously  affected,  and  we  think  the  point  must  be 
overruled. 

So,  also,  of  the  cross-error  that  the  court  did  not  allow  an 
attorney's  fee  for  services  in  the  Circuit  Court;  we  are  not 
disposed  to  interfere  in  this  respect. 

Upon  the  whole  record  we  find  no  error  of  substance  and 
the  judgment  will  be  affirmed. 

Judgment  affirmed. 


James  Butleu 

V. 

Mary  Eitter  and  H.  C.  Misenheimer. 

Practice — Aetionln  Justice  Court — Judgment  for  Defendant — Appeal — 
Substitution  of  New  Plaintiff-^ Judgment  for  Plaintiff'— Issue  of  Proce- 
dend(y— Action    on  Appeal  Bond. 

1.  Where  an  action  was  brought  in  a  justice  court,  in  which  affirmalive 
judgment  was  rendered  in  favor  of  the  defendant  and  against  the  plaintiff, 
from  which  judgment  plaintiff  appealed  to  the  County  Court,  wherein  a  new 
party  was  added  as  co-plaintiff,  and  the  suit  then  discontinued  as  to  the 
original  plaintiff,  and  a  judgment  rendered  in  favor  of  the  new  plaintiff 
and  against  the  original  defendant  Held:  That  the  substitution  of  a  new 
party  as  plaintiff  by  the  County  Court  was  error;  that  such  judgment  in 
favor  of  the  substituted  plaintiff  must  be  regarded  as  the  judgment  in  the 
original  suit;  that  the  issue  of  a  procedendo  by  the  County  Court,  **  in 
the  case  of "  the  original  plaintiff  against  the  defendant,  was  without 
jurisdiction  and  void,  and  that  there  was  no  breach  of  the  condition  of 
the  appeal  bond  given  by  the  original  plaintiff,  and  no  action  thereon  can 
be  unstained. 
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Appeal  from  the  County  Court  of  Moultrie  County;  the 
Hon.  C.  N.  TwADELi,  Judge,  presiding. 

Mr.  R  M.  Pkadro,  for  appellant. 

Messrs.  F.  M.  IIaebaugh  and  Spitler  &  Hudson,  for  ap- 
pellees. 

Conger,  P.  J.  The  facts  necessary  to  an  understanding  ol 
this  case  are  as  follows:  Mary  Ritter  brought  suit  before  a 
justice  of  the  peace  against  appellant,  Butler,  and  upon  the  trial 
Butler  recovered  a  judgment  against  Mary  Ritter  for  $30. 
Mary  Ritler  took  an  appeal  to  the  County  Court,  appellee 
Misenheimer  signing  the  appeal  bond  with  her.  On  the  trial 
in  the  County  Court,  the  court  allowed  Mary  Ritter  to  make 
John  D.  Ritter  a  co-plaintiff  with  her,  and  after  all  the 
evidence  was  introduced  the  record  shows  the  following 
entry:  "  Plaintiffs  by  their  attorneys  enter  a  motion  to  discon- 
tinue as  to  Mary  Ritter;  motion  granted  and  cause  discontinued 
as  to  Mary  Ritter."  The  jury  found  a  verdict  in  favor  of 
John  D.  Ritter,  for  $13.40,  and  the  court  thereupon  entered  the 
following  judgment :  "  It  is  therefore  ordered  by  the  court 
that  the  plaintiff,  John  D.  Ritter,  have  and  recover  of  and 
from  the  defendant,  James  Butler,  the  sum  of  thirteen  dollars 
and  forty  cents,  together  with  costs  of  suit,  to  be  taxed  by  the 
clerk  of  this  court,  and  that  procedemlo  be  awarded  in  the 
case  of  Mary  Ritter  v.  James  Butler,  and  it  is  further  ordered 
that  execution  issue  therefor." 

Procedendo  was  issued  and  served,  execution  issued  by  the 
justice  and  returned  "  no  property  found." 

The  present  suit  was  then  brought  upon  tlie  appeal  bond 
before  a  justice,  and  upon  appeal  to  the  County  Court  judg- 
ment was  rendered  against  appellant  for  costs,  and  the  record 
in  that  case  is  brought  to  this  court  for  review. 

The  judgment  of  the  County  Court  upon  the  trial  of  the 
appeal  case  of  Ritter  v.  Butler  was  inconsistent  and  contradic- 
tory, and  it  is  somewhat  dif&cult   to  determine  which  one  of 
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the  two  jndo^ments  entered  is  to  govern.  The  court  proceeded 
n|X)n  the  theory  that  tlie  one  suit  of  Mary  Ritter  against 
Butler  had  in  the  County  Court  developed  into  two,  and  hence 
required  two  distinct  judgments;  one  based  upon  the  verdict 
of  the  jury  in  favor  of  John  D.  Ritter,  and  the  other  based 
upon  the  theory  that  Mary  Ritter,  having  dismissed  or  aban- 
doned her  appeal  by  her  withdrawal  from  the  cause,  b.  pi'oce- 
dendo  should  issue  to  the  justice  to  enforce  the  judgment 
recovered  before  him  by  Butler  against  Mary  Ritter.  It  was 
clearly  wrong  to  allow  John  D.  Ritter  to  be  substituted  as 
plaintiff  instead  of  Mary  Ritter,  but  as  the  acti  n  in  which  it 
was  done  was  a  cullateml  proceeding  to  the  one  before  us,  we 
can  not  do  otherwise  than  to  apply  the  23d  Section  of  the 
Practice  Act,  and  to  hold  that  the  adjudication  of  the  court 
in  allowing  John  D.  to  be  substituted  as  plainliff  in  place  of 
Mary  Ritter  is  conclusive  evidence  of  the  identity  of  the  action 
in  the  County  Court  with  the  one  before  the  justice  of  the 
peace,  and  hence  the  judgment  for  $13.40  in  favor  of  John 
D.  Ritter  and  against  James  Butler,  is  all  that  can  be  regarded 
as  the  judgment  of  the  court,  and  by  the  23d  section  must  be 
regarded  as  the  judgment  in  the  said  case  that  was  appealed 
from  the  justice,  wherein  Mary  Ritter  had  been  plaintiff. 

There  was  therefore  no  failure  to  pr  secute  the  appeal  and 
no  grounds  for  treating  the  conditions  of  the  bond  as  violated, 
and  no  other  judgment  could  be  pronounced  than  that  which 
was  entered  by  the  court  in  this  case. 

The  portion  of  the  judgment  offered  in  evidence  requiring 
2l procedendo  to  issue,  was  not  only  void  for  want  of  jurisdic- 
tion, as  Mary  Ritter  had  at  that  time  been  dismissed  from  the 
cape  and  was  no  longer  before  the  court,  but  also  void  because 
it  was  inconsistent  with  the  rest  of  the  judgment. 

Complaint  is  made  as  to  the  instruction  but  it  is  not  neces- 
sary to  notice  them,  for  the  reason,  as  we  think,  no  other  judg- 
ment would  have  been  proper,  except  tlie  one  rendered  by  the 
County  Court 

Judgment  affirmed. 
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James  L.  Quinn  et  al. 

Hightcays — Vacation  of-— Right  of  Appeal  from  Decision  of  Commis- 
aioners. 

Wbere  commissioners  of  highways  had  vaouted  a  portion  of  a  certain 
road,  and  appellee  filed  a  petition  with  a  justice  stating  that  he  was  iiie 
owner  of  land  abutting  on  the  road  in  question,  at  a  point  near  to  and  south 
of  the  prjposed  change,  and  was  a  person  interested  in  the  decision  of  the 
commissioner,  held:  That  the  interest  of  the  petitioner  ns  stated  was  such 
us  to  entitle  him  to  an  appeal  to  three  supervisors  under  the  statute. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  McLenn  County;  the 
Hon.  O.  T.  Kekve8,  Judge,  presiding. 

Mr.  TnoMAs  F.  Tipton,  for  appellant 

Messrs.  Stevenson  &  Ewing,  for  appellees. 

Conger,  P.  J.  January  24,  1890,  one  T.  11.  King  pre- 
sented to  the  commissioners  of  liighways  of  Blooraingtun 
township  a  petition,  praying  to  hav«> a  portion  of  the  old 
Springfield  road,  which  ran  across  his  land,  vacated,  and  a  new 
road  laid  out,  which  would  pass  around  his  land.  The  com- 
inissionors,  after  taking  the  necessary  preliminary  step^^, 
granted  the  \  etition.  Appellee  Quinn  presented  his  petiti^^n 
to  a  justice  of  the  peace  of  the  township,  stating,  among  many 
other  things,  that  "he  was  an  owner  of  land  abutting  on  said 
Springfield  road,  at  a  point  near  to  and  south  of  said  place  of 
proposed  change,  and  was  a  person  interested  in  the  decision 
of  said  commissioners,"  and  therefore  prayed  an  appeal 
under  the  statute  to  three  supervisors.  The  three  supervis- 
ors did  meet  in  pursuance  of  the  provisions  of  the  statute, 
and  reversed  and  annulled  the  decision  of  the  highway  com- 
missioners. 
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Tlie  present  suit  is  based  upon  a  petition  for  a  writ  of  cer- 
tiarari  to  review  these  proceedings,  and  upon  the  hearing  in 
the  Circuit  Court  of  McLean  County,  the  petition  was  dis- 
missed and  the  writ  quashed.  The  only, question  raided  and 
presented  is,  did  Quinn  have  therightof  appeal  from  the  de- 
cision of  the  highway  commissioners  to  the  three  supervisors. 

The  statute  says  that  "  any  person  or  persons  interested 
in  the  decision  of  the  commissioners  of  highways  *  *  * 
may  appeal  from  such  decision  to  three  supervisors  of  the 
county/'  etc. 

The  interest  of  Quinn  as  shown  by  his  petition  was,  that 
he  was  an  owner  of  land  abutting  on  said  Springfield  road,  at 
a  point  near  to  and  south  of  said  place  of  proposed  change, 
and  the  majority  of  court  are  of  opinion  that  this  statement 
of  his  interest  brings  him  within  the  doctrine  announced  in 
Whitmer  v.  Com.  of  Highways,  96  111.  2S9,  and  entitled  him 
to  an  appeal. 

The  judgment  of  the  Circuit  Court  will  therefore  be 
affirmed. 

Judgment  affirmed. 


Miller  Winston 

V. 

A,  J*  Rawson. 


*   Replevin — Xofes  Held  aa  Collateral —  WTtetherNotea  Obtained  by  Fra  u d 
and  Miarept^esentation — Failure  of  Proof, 

In  an  action  of  replevin  brought  to  recover  certain  notes  by  the  payee  of 
such  notes  a^in^t  the  agent  in  possession,  of  a^party  to  whom  such  payee 
had  delivered  the  notes  aa  collateral,  held:  That  there  was  a  failure  of  proof 
to  show  that  said  notes  had  been  procured  by  fraud  or  misrepresentation, 
or  that  there  had  been  a  breach  of  a  condition  upon  which  they  had  been 
delivered. 

[Opinion  filed  September  20, 1890.] 
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Appeal  from  the  Circait  Court  of  Champaiga  County; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  S.  WoLFB,  for  appellant 

Mr.  Francis  M.  Wright,  for  appellee. 

Pleasants,  J.  Deere  &  Co.,  plow  makers,  at  Moline, 
Illinois,  held  a  note  of  appellee  for  about  $140,  given  for 
gophers  (cultivators),  sold  by  them  to  him.  The  note  remain- 
ing unpaid,  their  agent,  by  whom  the  sale  had  been  made, 
soon  after  its  maturity,  called  on  him  in  reference  to  it. 
Appellee  was  not  prepared  to  pay  it,  but  gave  him,  as  collat- 
eral security,  a  number  of  small  notes  of  other  parties,  aggre- 
gating on  their  face  about  double  the  amount  then  due  upon 
his  own.  These  notes  were  transmitted  to  Deere  &  Co.,  and  by 
them  sent  to  appellant,  a  banker  at  Sidney,  for  collection.  In 
his  absence  appellee  demanded  them  of  an  employe,  then  in 
charge  of  the  bank  and  its  business,  and  being  refused, 
brought  this  action  of  replevin  to  recover  them  before  a  jus- 
tice of  the  peace.  On  appeal  a  verdict  in  trover  was  returned 
against  the  defendant  for  $135.55  damages,  and  from  the 
judgment  thereon  this  appeal  was  taken. 

Appellee  testified  that  he  delivered  these  notes  upon  the 
express  and  absolute  agreement  of  the  agent  that  if  he  would 
ship  tlie  gophers  to  them  at  Decatur,  paying  the  freiglit, 
Deere  &  Co.  would  receive  them  back  and  send  him  plows  in 
their  place;  that  about  two  and  a  half  months  afterward  he 
shipped  them  accordingly,  but  Deere  &  Co.  refused  to  receive^ 
them  or  send  plows  in  lieu  of  them.  We  do  not  see  that  the 
evidence  for  the  plaintiff  tended  to  prove  anything  further 
that  is  material. 

It  does  not  appear  that  the  delivery  of  tlie  notes  was  at  all 
conditional,  nor  do  we  discover  a  single  circumstance  suggest- 
ing a  suspicion  that  in  getting  them  the  agent  used  any  deceit 
or  had  any  fraudulent  purpose.  His  version  of  tlie  transaction 
was  as  follows:  "  He  was  dissatisfied  with  twelve  gophers  I 
had  sold  him  the  previous  year.  He  told  me  the  trouble  he 
had  with  them,  and  that  he  would  be  willing  to  take  $2  off 
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eacli  one,  and  would  like  to  have  plows.  I  saiJ  I  thought  I 
could  do  better  for  him  than  that,  and  that  I  believed  I  could 
get  the  Deere  Company  to  take  the  gophers  and  let  me  have 
plows  in  their  place.  I  wrote  a  letter  to  the  company  re- 
questing them  to  do  that  aud  read  it  to  him.  I  told  him  I 
thought  the  Deere  Company  would  do  it,  and  I  confidently 
expected  they  would.  I  read  it  to  him  exactly  as  I  wrote  it 
I  wrote  no  other  letter  there.  I  never  agreed  with  him  we 
would  take  the  cultivators.  Did  not  toll  him  I  had  written 
such  a  thing.  I  thought  they  would.  I  said  they  usually  did 
what  I  recommended.  It  was  mv  actual  belief  at  the  time  that 
they  would  do  it  He  said  the  season  had  been  bad  and  wet 
and  they  would  not  work.  We  were  to  exchange  plows  for 
cultivators  if  the  Deere  Company  would  consent  I  was 
much  astonished  that  they  did.  not  consent" 

Plaintiff  had  testified  that  the  agent,  Mr.  Spencer,  wrote 
what  appeared  to  be  a  letter,  in  the  office  at  that  time,  and 
read  to  him  what  he  said  he  had  written.  Mr.  Spencer  iden^ 
tified  the  letter  on  the  trial,  and  it  corroborates  his  statement 
of  what  he  said,  that  he  had  told  Rawson  he  would  try  to  get 
their  consent  to  exchange  and  give  plows  from  Decatur,  he 
to  pay  freight  to  and  from  Decatur,  aud  that  he  hoped  they 
would  find  it  in  their  hearts  to  consent  to  this. 

William  Manniere,  a  witness  for  plaintiff,  on  cross-examina- 
tion, testified :  *'  Spencer  said  he  was  their  general  agent,  and 
thought  they  would  let  him  do  as  he  pleased  in  the  transac- 
tion, and  that  he  would  recommend  the  company  to  exchange 
plows  for  gophers;  that  was  what  he  said." 

Plaintiff  testified  that  ho  bought  other  goods  of  Spencer 
and  gave  other  notes;  that  the  first  one  came  due  July  1st; 
that  before  that' he  had  sold  some  of  these  gophers  and  they 
failed  to  work  and  were  thrown  back  on  his  hands;  that  when 
the  first  note  came  due  he  notified  the  company  that  the 
gophers  were  a  failure  and  that  he  wanted  a  reduction  of  the 
not«;  that  they  refused  to  do  anything  and  answered  that  the 
gophers  were  all  right;  that  he  paid  that  note;  that  the  other 
note  (being  the  one  secured  by  these  collaterals)  was  sent  to 
the  express  office  for  collection;  that  he  refused  to  pay  it,  and 
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Dotified  the  company  that  he  would  not  pay  until  they  made 
it  right  about  the  gophers;  and  tliat  that  was  where  the 
matter  stood  until  Mr.  Spencer  came  in  October. 

That  note  was  due  on  the  first  of  the  month.  Spencer  came 
on  tlie  16th.  Doubtless  he  knew  that  the  company  had 
refused  the  reduction  demanded  on  the  iii-st  note  for  the  same 
cause;  and  it  is  therefore  improbable  that  he  would  assume  to 
bind  the  company,  as  by  an  absolute  agreement,  to  take  back 
the  gophers.  He  got  an  extension  on  giving  the  collaterals 
until  December,  but  did  not  ship  the  cultivators  until  Jan- 
uary. About  ten  days  thereafter  he  received  notice  from 
Moline  that  the  company  had  advised  Spencer  not  to  make 
the  exchange. 

We  think  there  was  not  sufScient  proof  of  a  positive  agree- 
ment to  exchange,  and  none  whatever  of  any  fraud  in  making 
such  an  agreement,  or  of  any  wilful  repudiation  of  it;  and 
therefore  no  sufScient  proof  of  a  right  of  possession  of  these 
notes  as  against  Deere  &  Company,  or  appellant,  their  agent. 
The  instructions  given  upon  the  hypothesis  of  such  fraud 
and  repudiation  were  without  foundation,  and  tended  to  mislead 
the  jury,  whose  .verdict  was  against  the  law  and  the  evidence. 

For  error  in  these  instructions  and  in  refusing  to  set  aside 
that  verdict,  the  judgment  will  be  reversed  and  the  cause 
remanded.  Reversed  and  remanded. 
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W,  H.  Colby,  Assignee,  etc., 

V. 
P.  P,  O^DONNELL  ET  ALi 


Replevin — Assignment — Jurisdiction  of  Circuit  Court — Right  to  Try 
Title  to  Property  in  Action  on  Replevin  Bond — Statute* 

Where  a  writ  of  replevin  has  been  iBsaed  by  a  court  withont  jurisdiction, 
the  property  must  be  returned  to  the  one  from  whom  it  was  wrongfully 
taken.  If  not  so  returned  and  action  is  broug^ht  on  the  replevin  bond,  the 
defendants  can  not,  under  Sec.  26,  Chap.  129,  R.  S.,  try  the  title  to  the  prop, 
erty  in  dispute. 
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Colby  V.  O'Donnell. 
[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Creighton,  Judge,  presiding. 

Messrs.  Patton  ife  Hamilton,  for  appellant. 

Messrs.  Palmer  &  Shutt,  for  appellee. 

Conger,  P.  J.  On  the  3d  of  November,  1883,  Yanghn  made 
an  assignment  under  the  statute  to  Colby  as  his  assignee,  for 
the  benefit  of  creditors,  who,  on  the  same  day,  took  posses- 
sion of  the  property  described  in  the  deed  of  assignment  On 
the  12th  of  November,  1883,  appellee,  O'Donnell,  in  the  Cir- 
cuit Court  of  Sangamon  County  replevied  a  part  of  such  prop- 
erty, and,  upon  trial  in  that  court,  recovered  judgment  for 
its  possession.  Upon  appeal  this  court  reversed  the  judg- 
ment of  the  Circuit  Court,  on  the  ground  that  by  virtue  of 
the  assignment  the  County  Court  acquired  full  and  exclusive 
jurisdiction  to  determine  the  conflicting  claims  to  the  prop- 
erty hptween  the  assignee  and  O'Donnell. 

That  replevin  suit  was  remanded  to  the  Circuit  Court  and  a 
judgment  was  there  rendered  in  favor  of  Colby,  and  O'Don- 
nell was  ordered  to  return  the  goods  to  him;  O'Donnell  fail- 
ing to  make  such  return,  this  suit  was  brought  by  Colby 
against  O'Donnell  and  his  sureties  on  the  replevin  bond. 

Appellee  filed  two  pleas  based  upon  the  26th  section  of 
chapter  119  of  the  Revised  Statutes,  alleging,  in  substance,  that  . 
appellee  O'Donnell  was  the  owner  of  tlie  property  replevied 
when  the  writ  was  sued  out,  and  that  the  merits  of  the  case 
were  not  determined  in  the  trial  of  the  action  in  which  the 
bond  was  given,  giving  the  reasons  why,  and  insisting  under 
the  statute  upon  his  right  to  try  the  title  to  the  property  in 
tliis  action. 

A  demurrer  to  these  pleas  was  overruled,  and  appellant 
standing  by  his  demurrer,  judgment  was  entered  in  his  favor 
for  nominal  damages  only. 

We  are  of  the  opinion  that  the  26th  Section  of  Chapter  119 
of  the  Revised  Statutes,  giving  a  defendant,  when  sued  upon  a 
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replevin  bond,  the  right  to  try  the  title  to  the  property  in  dis- 
pute, wlien  the  merits  of  the  case  have  not  been  determined 
in  the  trial  of  the  action  in  which  the  bond  was  given,  neces- 
sarily implies  that  the  court,  in  which  the  original  suit  in 
replevin  was  tried,  had  the  power  and  jurisdiction  to  hear  and 
determine  tlie  merits  of  the  controversy.  If  it  did  not  and 
therefore  the  writ  of  replevin  had  been  improperly  issued 
from  such  court,  the  property  must  be  returned  to  the  posses- 
sion of  the  one  from  whom  it  was  taken  by  the  wrongful  issue 
of  the  writ. 

Although,  as  we  have  held  in  Colby  v.  O'Donnell,  17  111. 
App.  473,  the  Circuit  Court  had  no  jurisdiction  to  entertain 
the  replevin  suit,  still  it  had  the  power  and  it  was  its  duty  to 
put  the  parties  in  statu  quo,  by  orderinof  the  property  returned 
where  it  was  found  by  the  writ;  and  when  appellee  refused  to 
obey  such  order,  and  is  sued  on  his  bond,  we  think  this  section 
has  no  application,  and  a  defense  can  not  be  made  under  it. 
Otherwise  he  can  do  indirectly  what  he  can  not  do  directly, 
that  is,  try  the  question  of  the  title  to  the  propei-ty  in  tlie 
Circuit  Court,  when  the  law,  as  we  have  held  and  still  think, 
permits  that  question  to  be  determined  alone  by  the  County 
Court. 

We  think  the  Circuit  Court  erred,  and  its  judgment  will  be 
reversed  and  the  cause  remanded. 

Jieversed  wi\d  remanded. 
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HiBAM  B.  Catlett  and  Herald  Catlett 

V. 

Laura  Young. 

Mines — Negligefiee — Statute  Regulating  the  Profecfiofi  of  Shaft s-^Vio- 
lation  of— Action  for  Injury  Resulting  Therefrom — Contributory  Negli- 
gence, 


When  the  mouth  of  the  shaft  of  a  mine  is   not  protected  in  snb^tAntinl 
compliance  with  the  requirements  of  the  statute,  the  owner  must  be  held  to 
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have  wilfully  and  knowingly  failed  to  comply  with  the  law,  and  injury  to 
person  or  property  which  is  occasioned  by  «uch  failure  gives  a  right  of 
action  without  reference  to  the  care  or  prudence  of  the  person  injured. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Vermillion  County;  the 
Hon.  E.  P.  Vail,  Judge,  presiding. 

Mr.  W.  R.  Laweenoe,  for  appellants. 

Messrs.  Blackburn  &  REARicKand  J.  B.  Mann,  for  appellee. 

Conger,  P.  J.  This  is  an  action  on  the  case  brought  by 
appellee  against  appellants  to  recover  damages  for  the  death  of 
her  husband,  caused  by  falling  down  the  shaft  of  a  coal  mine, 
the  month  of  which,  as  she  alleged  in  her  declaration,  was 
not  securely  protected  by  gates  as  provided  by  the  statute 
regulating  the  operating  of  coal  mines.  On  the  trial  below 
api^Uee  recovered  a  judgment  for  $2,000. 

The  testimony  showed  the  shaft  to  be  234  feet  deep,  and 
that  it  had  been  in  operation  but  a  few  months,  the  buildings 
and  machinery  for  hoisting  not  yet  being  complete.  The  coal 
was  hoisted  in  a  box  about  two  and  a  half  feet  square,  by 
means  of  a  wire  rope  and  engine,  and  when  brought  to  the 
surface,  a  few  feet  above  the  mouth  of  the  shaft,  a  flat  car,  of 
size  sufficient  to  completely  cover  the  mouth  of  the  shaft,  was 
run  under,  by  hand,  upon  which  the  box  of  coal  was  dropped 
and  unhooked,  and  the  car  was  pushed  a  few  feet  away, 
barely  clearing  the  mouth  of  the  shaft;  when  the  coal  was 
dumped,  the  car  was  rolled  back  over  the  shaft,  the  box  hooked 
to  the  cable,  and  the  car  pushed  away  to  allow  the  descent  of 
the  box  into  the  mine.  The  track  over  the  shaft  was  upon  a 
slight  incline  to  allow  the  loaded  car  to  bo  easily  moved.  It 
was  kept  in  its  place  over  the  shaft  b}'  a  chock-block,  mov- 
able upon  a  bolt  used  for  a  pivot.  When  the  car  was  in  its 
place  over  the  mine,  the  mouth  of  the  shaft  was  completely 
covered.  The  continual  tendency  of  the  car,  when  not 
chocked,  was  to  go  down  the  slight  incline  and  expose  the 
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month  of  the  sliaft.  The  shaft  was  inclosed  npon  the  cast 
and  west  sides  bj  heavy  planks,  live  feet  high,  and  upon  the 
north  by  a  timber  two  by  four  inches,  upon  which  rested  a 
trough  for  carrying  off  the  water  brought  up  in  the  buckets 
from  the  mine.  This  trough  and  the  timber  upon  which  it 
rested  were  about  three  feet  high.  The  car  was  seven  by 
eight  feet  and  thirty  inches  high,  and  the  rear  end  of  it,  when 
running  oflF  for  unloading,  barely  cleared  the  shaft 

The  deceased  had  been  at  work  at  the  mine  for  some 
months,  and  had  been  engaged  in  operating  this  car  for 
several  weeks.  He  had  run  the  car  over  the  shaft  to  receive 
a  box  of  coal,  and  had  got  upon  the  car  to  unhook  the  box, 
and  drop  it  upon  a  tipple  block  u])on  the  car  arranged  by 
himself,  to  more  easily  dump  the  box  in  emptying  it.  He 
notified  the  engineer  that  the  box  had  not  been  properly 
dropped  npon  the  tipple,  and  asked  him  to  hoist  again,  which 
was  done  and  the  box  again  drop])ed,  when  the  deceased 
stepped  around  the  north  side  of  the  box  and  disappeared  in 
the  shaft  and  was  instantly  killed.  lie  went  between  the 
rear  end  of  the  car  and  the  north  side  of  the  shaft,  or  the 
trough  and  barricade  on  the  north  side.  This  space  was 
eighteen  inches. 

The  statute  governing  this  case  is  as  follows :  "  The  top  of 
each  and  every  shaft,  and  the  entrance  to  each  and  every 
intermediate  working  vein,  shall  be  securely  fenced  by  gates, 
properly  protecting  and  covering  such  shaft  and  entrance 
thereto."  Sec.  13,  p.  209,  Laws  1S79.  "  For  any  injury  to 
person  or  property  occasioned  by  any  wilful  violations  of  this 
act,  or  wilful  failure  to  comply  with  any  of  its  provisions,  a 
right  of  action  shall  accrue  to  the  party  injured  for  any  direct 
damages  sustained  thereby;  and  in  case  of  loss  of  life  by 
reason  of  such  wilful  violation  or  wilful  failure,  as  aforesaid 
a  right  of  action  shall  accrue  to  the  widow  of  the  person  so 
killed,  *  *  *  who  was  dependent  for  support  on  the  person 
so  killed,  for  a  like  recovery  of  damages."     Sec.  14,  same  act. 

The  principal  errors  of  which  appellants  complain  are  the 
refusal  of  the  court  to  allow  them  to  prove  the  interview  with 
the  mine  inspector  in  regard  to  the  operation  of  the  mine, 
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and  the  conversation  between  appellant  Herald  Catlett  and 
deceased,  in  regard  to  the  mode  of  using  the  car  in  covering 
the  shaft,  for  the  purpose  of  showing  the  absence  of  wilful 
neglect  on  their  part;  the  instruction  of  the  jury  by  the  court 
as  to  wliat  constituted  wilful  neglect,  and  the  refusal  to 
instruct  it  that  due  care  was  required  upon  the  part  of  the 
deceased,  and  as  to  what  constituted  wilful  neglect  on  the 
part  of  appellants.  No  exception  having  been  taken  upon 
the  ruling  of  the  court  as  to  the  evidence  alluded  to,  we  shall 
not  consider  the  assignment  of  errors  based  thereon. 

Appellants  asked  the  following  instruction,  which  was 
refused:  "Although  you  may  believe  from  the  preponderance 
of  the  evidence  that  defendants  failed  to  fence  the  entrance 
to  the  shaft  in  such  a  manner  as  to  securely  protect  the  work- 
men from  falling  into  it,  yet  if  you  believe  from  a  like  weight 
of  evidence  that  deceased  had  charge  and  control  of  the  open- 
ing and  closing  of  the  entrance,  and  while  so  at  work  wilfully 
left  it  open,  and  knew  it  was  open,  and  while  so  open  and  while 
BO  knowing  it,  stepped  upon  the  car,  which  was  used  for  closing 
it,  and  recklessly  exposed  himself  to  the  danger  of  falling 
into  the  shaft,  and  while  so  exposed,  and  while  at  work 
thereon,  he  fell  into  the  shaft,  the  plaintiflE  can  not  recover.'* 

This  instruction  is  based  upon  the  theory  that  notwith- 
standing appellant  wilfully  failed  to  comply  with  the  statute, 
api)ellee  could  not  recover  if  the  deceased  recklessly  exposed 
Iiimself  to  danger  in  working  at  the  mouth  of  the  shaft,  or  in 
other  words  failed  to  use  ordinary  care  for  his  own  protection. 
We  can  not  assent  to  this  view.  When  the  mouth  of  a  shaft 
is  not  protected  in  substantial  compliance  with  the  require- 
ments of  the  statute,  the  owner  nccessarilv  must  be  held  to 
have  wilfully,  or  what  is  the  same,  knowingly,  failed  to  com- 
ply with  the  law,  and  injury  to  person  or  property  which  is 
occasioned  by  such  failure  gives  a  right  of  action  without 
reference  to  the  care  or  prudence  of  the  person  injured.  It 
is  said,  if  this  be  the  law  one  might  intentionally  fall  into  a 
shaft  with  suicidal  intent,  and  mine  owners  would  still  be  lia- 
ble. The  error  in  this  proposition  is,  that  in  such  case  the 
injury  would  be  caused  by  the  intentional  act  of  tlie  injured  per- 
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son,  and  in  no  proper  sense  could  it  be  said  to  be  ^^  occasioned  ^^ 
bj  the  failure  of  the  mine  owner  to  guard  the  mouth  of  the 
shaft  But  when  one  falls  into  a  shaft,  not  intentionally,  but 
because  it  is  not  protected  as  the  statute  requires,  although 
he  may  be  so  careless  of  his  own  safety  as  to  be  charged  with 
recklessness,  we  think  the  owner  of  the  mine  is  liable.  This 
view  is  based,  however,  upon  the  supposition  that  the  statute 
has  not  been  complied  with  upon  the  part  of  the  mine  owner. 
The  kind  of  gates  required  not  being  specified  by  the  statutes, 
if  the  owner  of  the  mine  in  good  faith  provides  such  as  will 
substantially  give  the  protection  required  by  the  statute,  and 
a  person  in  working  around  the  mouth  of  the  shaft  fails  to 
use  ordinary  care  and  is  injured,  we  think  there  could  be  no 
recovery.  In  this  case  the  jury  were  told  that  it  was  for 
them  to  say  from  the  evidence  whether  the  appliance  used  at 
appellants'  shaft  was  or  was  not  a  compliance  with  the  statute 
and  if  they  believed  it  was,  and  properly  protected  the  shaft, 
if  properly  operated,  and  that  deceased  came  to  his  death 
by  reason  of  the  want  of  ordinary  care  upon  his  part,  in  his 
mode  of  operating  the  appliance,  then  there  could  be  no 
recovery.  This  was  correct,  and  the  jury  doubtless  found 
that  the  appliance  used  by  appellants  was  not  a  substantial 
compliance  with  the  requirements  of  the  statute,  and  we  can 
not  say  they  were  wrong  in  this  conclusion. 
.  Complaint  is  made  by  appellants,  of  the  action  of  the  court 
in  giving  some  instructions  and  refusing  others,  but  we  do 
not  think  justly.  The  law,  as  we  think,  was  correctly  given 
to  the  jury,  and  the  instructions  refused  were  either  erro- 
neous or  were  contained  in  those  given.  The  fact  that  deceased 
was  working  for  the  appellants  with  the  knowledge  and 
approval  of  the  one  in  charge  of  the  work,  and  the  represen- 
tative of  appellants,  is  clearly  shown  by  the  evidence,  and 
disposes  of  the  objection  that  deceased  was  not  at  the  time  of 
bis  injury  an  employe  of  appellants. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  McCokmick  Habvestino  Machine  Company 

V. 

John  Dirreen,  Sheriff. 

Chattel  Mortgages — Allegations  of  Fraud — Failure  of  Proof. 

Where  mortgacred  property  was  seized  on  execution,  andtheniortgrapree 
replevied,  and  the  defense  sat  up  to  the  action  of  replevin  was,  that  the 
luortfi^ge  was  fraudulent  and  void  because  of  an  alleged  agreement  between 
niortgiigee  and  mortg-agor,  that  the  mortgagor  could  sell  the  mortgaged 
property  in  the  usual  course  of  his  business,  held:  That  there  was  a  total 
failure  of  proof  to  establish  the  charge  of  fraud  as  against  the  mortgagee. 

[Opinion  filed  September  29,  1890.] 

Appeal  from  the  Circnit  Court  of  Cass  County;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Messra.  Ketcham  &  Gbidley,  for  appellant 

Messrs.  Mills  &  McCluke,  for  appellee. 

Pleasants,  J.  Henry  C.  Loomis,  a  dealer  in  agricultural 
implements  at  Bcardstown,  being  indebted  to  appellant  in  the 
sum  of  $957.48,  on  December  7,  1889,  gave  it  his  nine  prom- 
issory notes  for  $100  each,  and  one  for  $57.48,  payable  succes- 
sively at  intervals  of  ten  days  from  January  10,  1890,  and  to 
secure  the  same  a  chattel  mortgage  on  certain  implements 
therein  described,  which  was  duly  acknowledged,  docketed  and 
recorded.  About  the  15th  of  January,  two  J.  P.  judgments 
were  rendered  against  Loomis  and  another  party  named,  and 
executions  thereon  issued  to  the  appellee,  who  was  then  sheriflf, 
by  virtue  of  which  he  levied  upon  and  took  the  said  mort- 
gaged property,  and  having  refused  to  deliver  it  to  appel- 
lant upon  its  demand  duly  made,  this  action  of  replevin  was 
brought  to  recover  it.  The  defense  set  up  was  that  the  mort- 
gage was  void  as  against  creditors  of  the  mortgagor,  and  the 
fraud  claimed  as  avoiding  it  was  an  understanding  between  the 
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parties  that  ho  might  sell  the  property  in  the  usual  course  of 
liis  business.  The  verdict  and  judgment  were  for  the  de- 
fendant. 

Appellant  complains  of  the  refusal  of  two  instructions  asked 
on  its  behalf.  One  of  these,  we  think,  could  not  have  bene- 
fited appellant  if  it  had  been  given,  and  the  other  seemed  to 
hold  that  the  understanding  referred  to  must  have  been  had 
at  the  t«me  the  mortgage  was  executed,  in  order  to  defeat  it. 
A  subsequent  permission  or  understanding  to  that  eflFect  would 
have  defeated  it  as  well.  Dunning  v.  Mead,  90  111.  376. 
But  since  there  was  no  evidence  whatever  of  any  commu- 
nication between  the  parties  after  the  making  of  the  mort- 
gage and  before  the  levy  of  the  executions,  the  instruction 
was  right  enough  as  applied  to  this  case.  It  is  also  urged 
that  the  executions  were  improperly  admitted  over  appellant's 
objection  for  variance  from  their  description  in  the  picas. 
We  think,  however,  there  was  no  substantial  variance.  The 
])leas  averred  them  according  to  their  legal  effect,  without 
attempting  a  particular  description,  and  that  effect  was  as 
averred.  But  we  are  of  opinion  that  the  court  erred  in  refus- 
ing to  set  aside  the  verdict  as  unsupported  by  the  evidence. 
It  is  true  that  difficulty  is  generally  to  be  expected  in  the 
attempt  to  prove  fyaud,  especially  actual  fraud,  which  involves 
intention.  Usually  it  can  be  made  only  by  circumstances,  and 
where  any  are  shown  which  fairly,  though  slightly,  tend  to 
prove  it,  they  must  be  submitted  to  the  jury,  whose  province 
is  to  weigh  them  and  find  the  fact  in  issue.  In  this  case  we 
fail  to  find  a  single  circumstance  which  tends  in  any  degree  to 
implicate  appellant  in  the  fraud  charged,  or  in  any  other,  actual 
or  constructive,  in  connection  with  this  transaction.  There  is 
no  pretense  of  positive  proof  of  any  such  understanding  as 
charged  between  these  parties.  Both  Loomis  and  Martin,  the 
traveling  agent  of  appellant,  who  took  the  mortgage,  emphat- 
ically denied  it,  and  testified  that  the  contrary  was  expressly 
understood.  Tlie  mortgage  itself  in  terms  provides  that  none 
of  the  property  therein  described  should  be  sold  by  the  mort- 
gagor until  the  mortgage  debt  was  fully  paid,  and  the  fact 
shown  is,  that,  thougli  it  remained  as  before,  among  the  stock 
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in  the  store,  and  doubtless  some  of  it  could  have  been  sold 
during  the  five  weeks  intervening  between  the  execution  of 
the  mortgage  and  the  levy  of  the  executions,  none  was  sold 
or  offered  for  sale.  Aside  from  certain  alleged  statements  of 
Loomis,  which  he  denied,  and  which  if  proved  would  be  no 
evidence  against  appellant,  because  made  in  its  absence  and 
after  the  execution  of  the  mortgage,  the  circumstances  relied 
on  to  establish  the  fact  of  such  understandii)g,  express  or 
implied,  are  the  four  following: 

First.  It  is  said  the  mortgage  covered  property  of  value 
largely  exceeding  the  amount  of  the  debt.  If  this  were  true 
it  might  tend  to  show  a  fraudulent  purpose  to  protect  some 
of  the  debtor's  property  from  execution  or  attachment  by  other 
creditors,  but  we  are  unable  to  see  that  it  would  be  evidence 
of  the  understanding  in  question.  We  are  of  opinion  that, 
upon  the  most  liberal  view  that  can  be  taken  in  favor  of 
appellee,  it  is  no  evidence  whatever  of  a  fraudulent  purpose 
of  any  kind  on  the  part  of  appellant.  Counsel  claim  that  the 
property  mortgaged  -was  of  the  value  of  $1,700.  We  think 
the  utmost  that  can  be  fairly  claimed  from  the  evidence  of 
appellee,  considered  by  itself,  is  that  the  retail  price  of  such 
property,  when  new,  would  be  about  $1,500.  That  in  ques- 
tion, consisting  mainly  of  plows  and  cultivators,  was  not  new, 
but  was  considerably  shopworn,  and  upon  the  whole  evidence 
was  really  worth  bnt  little,  if  any  more,  than  the  mortgage  debt. 
According  to  general  experience,  from  its  sale  under  the 
mortgage,  whether  public  or  private,  the  creditor  could  not 
reasonably  expect  to  realize,  as  net  proceeds,  any  considerable 
excess.  The  security  was  taken,  not  by  the  creditor,  but  by 
its  agent,  who  would  naturally  take  all  he  could  get,  and  in 
this  case  what  he  got  was  not  too  good  to  be  honest.  With- 
out  hesitation  we  hold  that  this  circumstance — the  proportion 
of  the  security  to  the  debt — whatever  it  can  reasonably  be 
claimed  from  the  testimony  to  have  been,  is  simply  no  evi- 
dence whatever  against  appellant  of  a  permission  to  Loomis  to 
sell  the  property  in  the  usual  course  of  his  business. 

Second.  The  mortgaged  property  remained,  as  before  the 
mortgage,  among  the  stock  in  the  store,  not  set  apart,  sepa- 
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rated,  or  by  any  other  means  or  sign  apparent  to  a  visitor, 
shown  to  be  not  intended,  like  the  rest,  for  sale.  The  statute 
recognizes  this  kind  of  security,  in  which  the  debtor  retains 
possession  of  the  property  and  may  rightfully  use  it  in  any 
way  that  is  lawful  in  itself  and  not  inconsistent  with  the  lien 
of  the  creditor.  Appellant  could  not  lawfully  require  Loomis 
to  remove  or  separate  it,  or  to  indicate  by  any  visible  sign 
about  the  store  that  it  was  mortgaged;  nor  was  Loomis  imder 
any  moral  obligation  to  do  so.  The  fact  was  published  as 
fully  as  the  law  required  by  the  docket  entry  and  record  of  tlio 
mortgage.  Its  remaining  in  the  store  would  help  the  sale  of 
the  other  goods  therein  and  could  not  prejudice  the  rights  of 
other  creditors.  Loomis  made  no  attempt  to  sell  any  of  it. 
In  short  all  that  was  done  or  permitted  in  the  matter  was 
natural,  sensible  and  strictly  lawful,  and  therefore  could  not  bo 
evidence  of  fraud. 

Third.  The  part  of  the  stock  not  mortgaged  could  not 
bring  enough  to  pay  the  mortgage  debt.  This  circumstance 
would  tend  to  show  an  understanding  that  the  goods  mort- 
gaged were  also  expected  and  intended  to  be  sold  only  upon 
the  assumptions  that  when  he  took  the  mortgage  Martin  knew 
the  remaining  stock  was  not  of  value  sufficient  to  pay  the 
debt,  and  that  he  had  no  reason  to  expect  payment  by  any 
other  means  than  the  proceeds  of  the  goods  then  in  the  store, 
neither  of  which  has  any  warrant  in  the  testimony.  That 
Loomis  then  told  Martin  he  had  good  notes  and  accounts  due 
amounting  to  about  $1,000,  and  from  collections  of  these  and 
sales  of  the  goods  not  included  in  the  mortgage  he  expected 
to  pay  the  notes  as  they  matured,  was  clearly  testified  to  by 
both,  and  undisputed.  Martin  said  he  did  not  know  and  did 
not  make  any  attcm|)t  to  ascertain  or  estimate  the  value  of 
the  remaining  stock;  it  was  hardly  practicable,  in  the  time  he 
had  to  give  to  it,  if  he  had  desired  to  do  so,  since  the  items 
were  numerous,  mixed  and  scattered  in  three  apartments; 
nor  was  there  any  occasion  for  it.  The  claim  of  his  princi- 
pal was  secured,  and  he  had  no  reason  to  question  the  state- 
ment of  Loomis. 

Lastly.    The  mortgaged  goods,  after  they  were  replevied, 
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were  shipped  to  Quincy  for  sale,  throngh  the  general  agency 
of  appellant,  located  in  that  city.  On  its  face  this  circum- 
stance clearly  affords  no  proof  of  the  alleged  understanding. 
The  mortgage  authorized  this  disposition  of  the  goods  by  the 
mortgagee,  and  manifestly  it  was  made  in  reasonable  expecta- 
tion of  a  better  market  than  Beardstown,  and  less  inconven- 
ience and  expense  in  effecting  sales.  The  replevin  bond  was 
ample  security  for  the  return  of  the  property,  or  its  value,  if 
plaintiff  should  fail  in  its  suit,  and  its  responsibility  as  trustee, 
for  good  faith  and  due  diligence  in  making  sale  and  applying 
the  proceeds,  is  unquestioned. 

Appellant  sustained  to  Loomis  no  relation  which  could 
furnish  a  reason  or  motive  for  participating  in  a  fraud  for  his 
beneiit  at  the  risk  of  losing  its  own  claim,  or  any  part  of  it. 
It  was  simply  a  creditor.  The  reality  and  amount  of  its  debt 
are  admitted.  It  was  intent  on  collecting  or  securing  it.  It 
had  no  such  ground  for  confidence  in  his  ability,  whatever  it 
miglit  liave  thought  of  his  integrity,  as  to  make  it  prudent  to 
trust  him  with  the  proceeds  of  the  mortgaged  property. 
Indeed,  there  would  have  been  but  little  sense  in  taking:  a 
mortgage  and  permitting  him  to  dispose  of  the  security; 
much  less  would  its  traveling  agent,  whose  business  it  was 
to  collect  or  secure  its  claims,  assume  to  deal  so  with  its 
debtor  in  default. 

We  fan  to  find  in  the  circumstances  above  mentioned, 
singly  or  combined,  or  in  the  light  of  any  others  shown,  any 
evidence  whatever,  that  it  or  its  agent  gave  any  such  per- 
mission, by  expression  or  implication;  and  if  this  mortgage  is 
not  to  be  sustained,  all  such  securities  upon  chattels  intended 
to  be  sold,  might  as  well  be  abolished. 

The  jury  must  have  failed  to  discriminate  properly  in  the 
application  of  the  evidence,  and  based  their  verdict  upon 
what  might  have  been  regarded  as  sufficient  proof  against 
Loomis.  It  would  not  be  difficult  to  criticise  even  as  applied 
to  him;  but  it  is  enough  to  say  that  some  proof  of  fraud 
against  appellant  also,  was  requisite,  and  because  we  are  of 
opinion  that  Done  such  was  produced,  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Heversed  and  remanded-. 
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Christian  H.  Showalter 

V. 

Milton  Showalter  and  Frank  Showalter. 

Wills — Whether  Legacy  a  Charge  on  Real  Estate, 

'  L  Where  a  person  dies  leaving  a  will,  and  real  and  personal  property, 
his  debU  and  pecuniary  lejifacies  are  to  be  paid  from  the  personal  estate^ 
and  in  case  of  a  deficiency  of  personal  estate,  the  pecuniary  legacies  abate 
unless  the  real  estate  is  charged  with  their  payment. 

2.  Under  the  will  in  the  case  at  bar,  the  legjicies  in  question  were  not 
charged  upon  the  real  estate,  and  there  being  a  deficiency  of  personal  estate, 
they  abated. 

[Opinion  filed  September  29,  1890.] 

Appkal  from  the  Circuit  Court  of  Edgar  County;  the  Hon. 
E.  P.  Vail,  Judge,  presiding. 

Messrs.  IIenry  Van  Sellar  and  James  A.  Eads,  for  appel- 
lant. 

Mr.  H.  S.  Tanner,  for  appellees. 

Pleasants,  J.^  Tlie  father  of  these  parties  died  in  1879, 
leaving  a  will  which  disposed  of  all  his  estate,  real  and  per- 
sonal, after  the  payment  of  his  debts,  as  follows,  to  wit:  "  To  my 
beloved  wife,  the  land  which  I  now  live  on  in  the  town  of  Strat- 
ton,  in  the  county  of  Edgar  and  State  of  Illinois,  during  the 
term  of  her  natural  life,  after  her  daath  to  be  divided  among 
our  heirs  as  hereinafter  mentioned.  Also  the  personal  prop- 
erty to  be  disposed  of  as  at  public  auction,  except  three  hun- 
dred ($300)  dollars  worth  of  household  goods  to  be  sold,  the 
money  collected.  After  making  all  the  heirs  equal  with  those 
who  have  already  received  some  outfit,  charged  on  my  family 
account  book,  then  the  balance  to  be  put  on  interest,  secured 
by  real  estate,  and  my  companion  to  draw  the  interest  annu- 
ally, for  the  support  of  herself  and  family.     After  the  death 
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of  my  wife,  all  effects,  real  and  personal,  to  bo  divided  among 
our  le^l  heirs  as  hereinafter  named.  First,  that  my  daugh- 
ter Anna  Whitehead,  second  daughter,  Lucinda  Hendrix, 
deceased,  heirs,  Margaret  Nye,  Christian  Showalter,  my  son, 
my  daughter,  Lj'dia  Showalter,  my  sons,  Milton  and  Frank 
Showalter;  also  Phebe  A.  and  Clara  1.  Showalter,  shall  each 
and  severally  draw  one  hundred  dollars  first,  the  residue  and 
remainder  of  my  property,  real  and  personal  estate,  to  be 
divided  equally  among  the  following  named  persons  or  tlieir 
heirs,  if  then  living,  at  my  wife's  decease,  to  be  divided 
between  heirs  and  heir  alike:  Anna  Whitehead;  Lucinda 
Hendrix,  her  heirs;  Margaret  Nye:  C.  H.  Showalter,  my  son: 
Lydia  Showalter,  my  daughter.  Also  Milton  and  Frank  Sho- 
walter, my  sons;  Phebe  and  Clara  J.  Showalter,  my  daugh- 
ters; also  John  Besier,  the  heirs  of  or  son  of  Harmon  Besier; 
John  C.  Besier  and  Louis  Besier,  my  ste|>-son;  also  Helen 
Ball,  my  step-daughter;  likewise  I  make,  constitute  and 
appoint  my  beloved  wife,  Louisa  Showalter,  and  ray  son  Chris- 
tian Showalter,  to  be  executors  of  this  my  last  will  and  testa- 
ment, hereby  revoking  all  former  wills  by  me  made,  signed 
and  witnessed." 

The  pereonal  estate  was  exhausted  in  payment  of  his  debts. 
His  widow  died  in  December,  1887,  After  the  death  of  the 
testator  and  before  that  of  his  widow  the  appellees  respect- 
ively, by  their  quit-claim  deeds,  conveyed  their  interest  in 
the  real  estate  to  appellant.  After  her  death  proceedings 
were  instituted  for  partition,  under  which  all  tlie  real  estate 
was  sold  and  the  proceeds  distributed  to  the  satisfaction  of 
all  the  other  parties  interested,  except  the  sum  of  $200 
which  remains  in  the  master's  hands  awaiting  the  order 
on  the  intervening  petition  of  appellees,  who  claim  it  on 
account  of  their  pecuniary  legacies  of  $100  each. 

The  court  below  ordered  tlie  master  to  pay  it  to  them, 
according  to  the  prayer  of  the  petition,  $100  to  each;  from 
which  order  this  appeal  was  taken. 

Thus  is  presented  the  single  question  whether  the  legacies 
were,  by  the  will,  made  a  charge  upon  the  real  estate.  Appel- 
lees claim  they  were,  but  suggest  no  reason  for  it  except 
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that  the  bequests  were  specific  and  the  devise  general  atid 
residuary.  We  inch'ne  to  the  opinion,  however,  that  the 
bequests  were  not  specific,  nor  demonstrative,  but  general :  2 
Redfield  on  Wills,  Sec.  7,  p.  1  and  notes;  1  Roper  on  Legacies, 
Chap.  3,  Sees.  1  and  4;  and  further,  that  if  they  were  specific, 
they  would  not  be  charged  upon  the  real  estate.  Here  no 
specific  money,  but  only  specific  amounts  were  bequeathed. 
Nor  was  any  particular  fund  designated,  out  of  which  they 
were  to  be  realized.  In  Heslop  v.  Gatton,  Ex'r,  71  111.  528, 
the  Supreme  Court  held,  upon  authorities  cited,  that  "  when 
a  person  dies,  leaving  a  will,  and  personal  and  real  property, 
hifl  debts  and  pecuniary  legacies  .bequeathed  by  the  will  are 
to  be  paid  from  his  personal  property;  and  in  case  of  a  defi- 
ciency of  personal  proi)erty,  the  legacies  must  abate,  unless 
he  charges  his  real  estate  with  their  payment.  The  charge 
upon  the  real  estate  may  be  made  by  the  testator,  either  by 
express  directions  to  that  effect  contained  in  tiie  will,  or  the 
intention  thus  to  charge  it  may  be  implied  from  the  whole 
will,  taken  together."  It  further  held  that  this  implication 
must  be  fair  and  satisfactory  from  the  will  itself,  and  not 
from  extrinsic  circumstances.  The  intention  so  to  charge  it 
in  this  case  is  not  expressly  declared  in  the  will  nor  do  we 
think  it  can  be  so  implied  from  it.  It  rather  seems  that  the 
testator  expected  there  would  be  money  enough  derived  from 
the  sale  of  his  personal  property  to  pay  these  legacies,  and  a 
surplus  left  to  be  divided,  with  his  real  estate,  among  the 
devisees  named.  The  appellees  having  duly  conveyed  tlieir 
interest  in  the  realty  to  appellant, can  have  no  claim  as  against 
him  upon  its  proceeds,  and  the  personalty  being  insuflScient, 
these  legacies  abated.  The  order  of  the  court  below  will  be 
reversed. 

Order  reversed. 
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Charles  H.  Martin 

V. 

John  P.  Kumsey. 

Actions — Money  Had  and  Revived — Weight  of  Evidence, 

In  an  action  for  money  had  and  received,  where  the  trial  was  by  the  court, 
it  is  held:  That  the  evidence  fully  supported  the  judgment  for  plaintiff. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Fulton  County;  the  Hon. 
J.  C.  Bagby,  Judge,  presiding. 

Mesers.  Gray  &  Waggoner,  for  appellant. 

Messrs.  Abbott  &  Carlin,  for  appellee* 

Pleasants,  J.  The  declaration  here  was  in  assnmpsit  for 
inonej  had  and  received  to  plaintiff's  use,  and  the  plea  was  the 
general  issue.  Judgment,  on  trial  by  the  court,  for  the  amount 
claimed,  and  appeal  taken  by  defendant. 

It  is  conceded  that  in  September,  2884,  appellant  received 
money  of  the  appellee  to  pay  a  note  of  the  latter  to  one 
Banere,  on  which  appellant's  father  was  surety;  and  that  in 
1888  the  administi'atrix  of  Banere  sued  appellee  on  that  note, 
and  on  a  trial  at  which  both  these  parties  were  present,  recov- 
ered judgment,  which  appellee  paid.  Until  he  was  so  sued  and 
the  note  thus  produced,  he  supposed  it  had  been  paid  by 
appellant  This  suit  was  brought  against  appellant  to  recover 
the  money  he  had  received  for  that  purpose,  and  the  defense 
was  that  he  had  in  fact  so  paid  it 

There  is  no  question  of  law  in  the  case;  and  as  to  the 
evidence,  which  on  the  part  of  the  defendant  was  quite 
remarkable,  it  is  sufficient  to  say  he  stated  that  he  could  not 
swear  positively,  but  only  according  to  his  best  recollection, 
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that  be  did  pay  it.  The  circumstances  to  which  he  testified 
make  his  inability  to  be  positive  so  singular  that  the  court 
could  not  well  regard  his  testimony  as  sufficient  to  overcome 
the  presumption  arising  from  the  possession  of  the  note  by 
the  administratrix  of  the  payee,  and  there  was  nothing  shown 
which  materially  aided  him. 

Judgement  affirmed. 


The  Quincy  Horse  Eailway  &  Carrying  Company 

V. 

Edward  F.  Gnuse,  by  Next  Friend. 

Street  Railroads — Negligence — Personal  Injuries — Bate  of  Speed — 
Ordinance  Regarding — Pleading — Care  Required  of  Infant — Instructions, 

1.  A  limitation  by  city  ordinance  of  the  rate  of  speed  at  whicb  street 
cars  may  be  run,  is  not  authority  to  run  up  to  the  limit  regardless  of  exist- 
ing circumstances  and  conditions. 

2.  It  is  proper  to  charge,  in  the  same  count,  in  an  action  against  a  street 
car  company  for  personal  injury,  negligence  in  law  as  to  rate  of  speed  by 
exceeding  the  limit  prescribed  by  ordinance,  or  negligence  in  fact  by  rea- 
son of  circumstances  and  conditions  existing  and  apparent  at  the  time  in 
question,  and  proof  of  either  would  sustain  a  finding  for  the  plaintiff  on 
the  issue  of  negligence. 

3.  Upon  the  case  presented,  the  jury  were  justified  in  finding  that  defend- 
ant's car  was  driven  at  an  improper  and  negligent  rate  of  speed,  and  that 
plaintiff  (an  infant)  was  not  guilty  of  contributory  negligence. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circnit  Conrt  of  Adams  County;  the 
Hon.  William  Marsh,  Judge,  presiding. 

Mr.  William  McFadon,  for  appellant. 

Mr.  C.  A.  Babcock,  for  appellee. 

What  care  is  required  of  the  driver  of  a  team  at  any  given 
place,  to  avoid  injury  to  persons  or  property,  depends  upon 
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t!ie  surroundings  and  character  of  the  locaKty.  What  would 
be  reasonable  speed  in  an  open  country  road  would  be  gross 
negligence  in  a  much  frequented  street  of  a  city.  T.  W.  & 
W.  R.  R.  Co.  V.  Earmon,  47  111.  298;  Murray  et  al.  v.  Mc- 
Lean, 57  111.  378. 

The  law  which  prohibits  the  running  of  railroad  trains  at 
a  greater  speed  than  ten  miles  an  hour  in  cities,  is  not  a  license 
to  run  at  such  speed  in  all  cases.  If  in  some  places  within  a 
city  that  would  be  a  dangerous  rate,  it  would  be  negligence  to 
run  at  that  speed.  Tlie  rate  of  speed  must  conform  to  the 
safety  of  the  public  at  all  places  in  a  city  where  persons  have 
an  equal  right  to  travel  with  the  railroad  company  to  run  its 
trains.     Wabash  Ry.  Co.  v.  Hcnks,  91  111.  406. 

It  was  the  duty  of  defendant  to  have  its  car  and  team  driven 
through  Eighth  street,  where  the  injury  complained  of 
occurred,  tliat  being  a  street  much  frequented  by  the  many 
children  of  the  neighborhood,  under  reasonable  control  as  to 
speed,  and  with  care  to  look  out  ahead  and  to  avoid  injury  to 
persons  in  the  street,  and  if  the  driver  saw  the  boy  in  time,  or 
by  the  use  of  ordinary  care  in  looking  out  ahead  could  have 
seen  him  in  time  to  avoid  injuring  him  and  did  not  do  so,  the 
defendant  was  guilty  of  negligence.  Houston  and  T.  Cent. 
R.  Co.  V.  Symklns.  54  Tex.  615;  Frick  v.  St.  Louis,  etc.,  R. 
R.  Co.,  6  Central  Law  Journal,  317;  Frick  v.  St.  Louis,  etc, 
R.  R.  Co.,  15  Central  Law  Journal,  191. 

And  in  the  case  last  above  cited  an  instruction  restricting 
the  liability  to  the  conduct  of  the  employes  after  the  child 
was  discovered  is  expressly  condemned,  citing  Baltimore  and 
C.  R.  R.  Co.  V.  Trainor,  33  Md.  542;  Keyser  v.  Chicago,  etc., 
R.  R.  Co.  (Mich.)  23  N.  W.  Rep.  311. 

A  careful  lookout  must  be  maintained  in  the  direction  in 
which  a  train  is  moving  in  places  where  people,  and  especially 
children,  are  likely  to  be  upon  the  track.  Townley  v.  Ciii- 
cago,  etc.,  R.  Co.,  53  Wis.  626;  Johnson  v.  Chicago  &  K".  W. 
R  Co.,  56  Wis.  274;  Smiih  v.  Atchison,  etc.,  R.  R.,  13  Cen- 
tral Law  Journal,  118. 

Persons  driving  teams  with  cars  or  other  vehicles  through 
the  streets  of  a  city  should  be  required  to  maintain  a  much 
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more  careful  watcli  ahead  than  employes  of  a  railroad  com- 
pany, for  the  streets  are  used  by  vehicles  and  foot  passen- 
gers with  equal  right,  and  people  may  cross  the  streets  at  any 
point  without  trespassing. 

In  the  case  of  Schmidt  et  al.  v.  Sinnot,  103  111.  160,  the 
rapid  driving  of  defendants  in  Jersey  street  in  the  city  of 
Quincy  was  the  gist  of  the  negligence  charged.  A  verdict 
was  found  in  the  Adams  Oircuit  Court  and  confirmed  bv  this 
court  upon  appeal,  and  the  decision  of  this  court  was  affirmed 
by  the  Supreme  Court  in  the  report  above  cited.  The  opin- 
ion does  not  discuss  the  facts,  and  as  the  case  was  affirmed,  no 
opinion  was  published  from  this  court,  but  enough  appears  to 
show  that  the  girl  attempted  to  cross  the  street  not  at  a  cross- 
ing, and  the  defendants,  driving  at  a  high  rate  of  speed,  rau 
her  down,  and  they  were  held  liable  for  doing  so. 

Moreover,  in  the  case  last  mentioned  it  appears  that  the  girl 
ran  directly  across  the  street  and  because  of  the  speed  of  the 
defendants'  team  it  was  impossible  to  avoid  running  upon  her. 
The  girl  was  much  older  than  the  boy  plaintiff  here,  and  could 
have  looked  and  seen  the  horse  and  buggy  coming.  The 
defendant  was  there  found  guilty  of  negligence  because  the 
speed  was  too  great  for  prompt  control.  In  the  case  before 
the  court  the  speed,  great  as  it  was,  could  have  been  con- 
trolled, only  the  driver  wholly  failed  to  attempt  to  control  it. 
The  negligent  speed  was  supplemented  by  carelessness. 

If  the  driver  of  defendant's  car  could,  by  the  exercise  of 
ordinary  care,  have  seen  the  boy,  and  by  the  same  kind  of  care 
could  have  avoided  injuring  him,  it  was  negligence  on  his  part 
not  to  do  so.  T.,  P.  &  W.  U  R.  Co.  v.  Bray,  57  111.  614;  O. 
&  M.  Ey.  Co.  V.  Stratton,  78  111.  88. 

While  the  Supremo  Court  of  this  State  has  discussed  facts 
to  show  that  when  contributory  negligence  of  the  parents 
has  been  alleged,  no  such  negligence  in  fact  appeared,  that 
court  has  never  held  that  contributory  negligence  of  the 
parent  or  guardian  will  bar  recovery  by  the  child  when  too 
young,  or  otherwise  unable  to  take  care  of  itself.  At  least, 
we  can  find  no  such  case.  There  is  no  evidence  of  negligence 
on  the  part  of  the  parents  in  this  case,  unless  it  be  held  negli- 
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gence  per  se  to  allow  a  child  of  six  or  seven  years  to  be 
upon  the  street 

It  is  not  negligence  per  se  to  permit  children  to  play  in  the 
street.  Kunz,  Adm'r,  v.  City  of  Troy,  K.  Y.  Court  of 
Appeals,  Vol.  VI,  No.  6,  Central  Reporter,  page  493. 

It  is  not  unlawful,  wrongful  or  negligent  for  children  to 
play  on  the  sidewalk.  McGarry  v.  Looinis,  63  N.  Y.  104, 
108;  McGuire  v.  Spence,  91  N.  Y.  30U;  Chicago  v.  Keefe,  1 
Western  Kep.  350,  353. 

At  any  rate,  the  question  of  the  parents'  negligence  was 
fully  and  fairly  submitted  to  the  jury  in  this  case  by  defend- 
ant's ninth  instruction  given. 

A  child  was  considered  not  negligent,  and  the  negligence  of 
the  parent  held  not  imputable  to  the  child,  in  Galveston,  H. 
&  H.  R.  R.  Co.  V.  Moore,  59  Tex.  64;  Huff  v.  Ames,  16  Neb. 
139. 

Whether  the  defendant  was  guilty  of  negligence  or  the 
plaintiff  of  contributory  negligence,  are  questions  peculiarly 
for  the  jary,  and  having  been  fairly  submitted,  unless  the 
verdict  is  plainly  against  the  evidence,  it  will  not  be  dis- 
turbed.    Toledo,  P.  &  W.  Ry.  Co.  v.  Eastburn,  54  111.  3S5. 

The  court  will  not  disturb  the  verdict  unless  it  appears 
clearly  to  be  unsupported.  Aurora  F.  Ins.  Co.  v.  Eddy,  55 
111.  213. 

Where  the  evidence,  though  conflicting,  is  sufficient  to  sus- 
tain the  verdict,  it  will  not  be  disturbed.  Fitch  v.  Zimmer, 
62  III.  126;  Robinson  v.  Parish,  62  111.  130.  Where  there  is 
evidence  from  which  the  jury  could  properly  find  their  ver- 
dict, it  will  not  be  disturbed,  though  the  evidence  may,  in 
the  o pin' on  of  the  Supreme  Court,  justify  a  different  result 
Toledo,  W.  &  W.  Ry.  Co.  v.  Moore,  77*111.  217. 

Where  the  plaintiff,  a  girl  of  seven  years  of  age,  was  ran 
over  by  a  railroad  car  and  had  one  leg  cut  off  and  her  right 
liand  so  crushed  as  to  cause  the  amputation  of  two  fingers, 
besides  being  otherwise  injured,  a  verdict  of  $8,100  was  held 
not  unreasonable.  Chicago  &  Alton  Railroad  Company  v. 
Murray,  71  111.  601. 

Where  a  child  five  yeara  of  age,  of  weak  mind,  was  ren- 
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(lered  hopelessly  imbecile  by  the  injury,  $3,833.33  was  held 
not  excessive.  Chicago  &  A.  K.  K.  Co.  v.  Gregory,  68  Hi. 
226. 

In  this  case  a  thoroughly  good  arm  of  a  boy  of  six  or  seven 
years  of  age  is  utterly  mined  for  life,  and  the  hand  crushed 
beyond  use  or  appearance  of  a  liand. 

The  value  of  a  money  verdict  to  one  disabled  by  injury  is 
the  income  to  be  derived  from  it.  When  a  usual  safe  rate  of 
interest  is  as  now  not  to  exceed  five  per  cent  per  annum,  tlie 
value  of  such  verdict  is  not  more  than  lialf  what  it  was  when 
most  of  the  cases  in  Illinois  upon  excessive  damages  were  de- 
cided. This  boy,  poor,  and  deprived  of  the  chance  to  choose 
employment  as  a  mechanic,  after  paying  cost  and  expenses  of 
this  long  litigation,  will  be  fortunate  indeed  if  he  is  able  to 
derive  from  this  verdict  two  hundred  dollars  j>er  annum  from 
which  to  derive  his  support  from  boyhood  to  age,  or  the  edu- 
cation and  special  training  for  such  an  employment  as  his  in- 
jm*ed  body  will  permit,  in  case  he  is  fortunate  enough  to  find 
an  occupation  or  profession  for  which  he  is  otherwise  fitted. 

The  boy  plaintiff's  capacity  at  the  time  of  the  injury 
what  possibilities  he  has  in  a  line  of  business  not  precluded  by 
his  injury,  the  extent  of  his  injury  and  consequent  incapacity, 
could  be  better  judged  by  the  jury  who  kiw  him,  than  from 
the  testimony  of  any  witnesses.  The  first  jury  fixed  the  dam- 
ages at  $6,500;  the  next  at  $4:,I33.33^;  but  it  is  fair  to  say 
that  this  last  uicntioned  verdict  was  found  without  a  word  of 
argument  as  to  the  measure  of  damages,  defendant's  attorney 
having  waived  an  argument  thereby  cutting  short  the  plaint- 
iff's argument.  The  last  jury  found  this  verdict  of  $6,000 
not  only  not  excessive,  but  moderate  as  seen  by  the  light  of 
many  decisions  in  the  courts  of  the  sevei-al  States,  and  of  wliich 
we  cite  a  few. 

Where  a  young  man,  thirty  years  of  age,  engaged  in  an 
employment  having  a  regular  system  of  promotion,  and  earn- 
ing $540  a  year,  was  permanently  disabled,  a  verdict  of  $11,000 
in  an  action  for  damages  therefor,  was  licld  not  to  be  excess- 
ive.    Blair  v.  C.  &  N.  W.  R  E.  Co.,  43  la.  662.    (1876.) 

A  verdict  in  favor  of  a  laborer  for  $9,000  for  an  injury  re- 
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suiting  from  negligence  of  a  co-employe,  attended  with  great 
bodily  suffering,  and  causing  disability  for  life,  held  (by  a 
majority  of  the  court)  not  excessive.  Waiter  v.  Chicago  &  C. 
R  R.  Co.,  38  Iowa,  33.     (1874.) 

A  verdict  of  $9,500  in  favor  of  \  driver  of  a  job  wagon  for 
painful  personal  injuries  occasioned  b^  a  defect  in  a  wharf, 
held,  not  to  warrant  a  reversal  as  exorbitant.  "It  is  dijSi- 
ciilt  to  measure  excessive  pain  against  money."  Campbell  v. 
Portland  Sugar  Co.,  62  Me.  552.     (1873.) 

Plaintiff  at  the  time  of  the  accident  was  a  strong  healthy 
man  nineteen  years  old.  The  injury  caused  him  excruciating 
pain  and  he  was  compelled  to  lose  a  portion  of  his  ankle  bone, 
and  the  joints  of  his  ankle  and  his  foot  were  stiffened,  render- 
ing him  a  cripple  for  life  and  unfit  for  manual  laboi',  which 
was  the  only  occupation  for  which  he  was  qualified.  Held 
tliat  a  verdict  for  $8,000  was  not  excessive.  Henry  v.  Sioux 
City  &  P.  E.  Co.  (Iowa),  193,  N.  W.  Eep.  30,  945. 

Pleasants,  P.  J.  Late  in  the  afternoon,  June  13,  1884, 
appellee,  a  child  then  nearly  seven  years  of  age,  was  run  over 
by  one  of  appellant's  cars,  whereby,  besides  other  injuries,  his 
right  arm  was  so  broken  and  crushed  as  to  be  permanently 
and  entirely  useless.  On  the  16th  of  October,  1885,  this  suit 
was  brought  to  recover  damages  therefor.  It  has  been  tried 
four  times.  Once  the  jury  failed  to  agree,  and  twice  found 
the  issues  for  plaintiff.  A  judgment  for  him  was  reversed  by 
this  court  and  the  cause  remanded,  for  error  in  one  of  the 
instructions  given.  26  III.  App.  397.  The  last  trial  was  had 
at  the  March  term,  1889,  resulting  in  a  verdict  for  plaintiff 
for  $6,000  damages,  on  which  the  judgment  was  rendered 
from  which  the  present  appeal  is  taken. 

The  city  ordinance  relating  to  the  railway  contains  the  pro- 
vision that  "  the  cars  of  said  company  shall  not  at  any  time  be 
run  at  a  greater  rate  of  speed  than  is  or  may  be  customary 
upon  similar  street  railways  in  other  cities."  In  the  first  count 
of  the  declaration  the  duty  of  the  defendant  is  averred  to 
have  been  "  to  cause  its  cars  to  oe  drawn  and  conducted  in  a 
careful  and  safe  manner,  and  in  the  way  and  manner  and  at 
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the  rate  of  speed  in  use  and  customary  in  otlier  cities  upon 
similar  horse  railways,  and  to  cause  its  cars  to  be  moved  and 
drawn  carefully  over  and  upon  street  crossings,  and  with  due 
care  and  i-ep^ard  for  the  safety  of  children  and  otlier  persons 
moving  or  being  in  and  upon  said  Eiglith  street  and  street 
crossings  in  and  across  said  Eighth  street,"  etc.;  and  the 
breach  alleged  is  that  the  car  was  driven  *'at  a  high  and  reck- 
less rate  of  speed,  and  at  a  greater  rate  of  speed  than  is  usual 
or  customary  upon  similar  horse  railways  in  other  cities,  and 
recklessly  and  negligently  was  driven  along  and  upon  said 
hoi-se  railway,  and  by  reason  of  its  rapid  and  unusual  rate  of 
speed,  and  without  care  and  attention  to  the  safety  of  the 
plaintiff,"  was  driven  upon  and  over  him.  In  the  second 
count  the  defendant's  duty  is  averred  to  have  been  to  cause 
its  cars  to  be  driven  "at  a  reasonable  rate  of  speed, and  at  no 
higher  rate  of  speed  tiian  is  usual  and  customary  on  similar 
horse  railways  in  other  cities,  and  to  use  all  reasonable  care 
and  diligence  with  reference  to  the  character  of  the  place  and 
surroundings  of  said  cars,  wherever  the  same  may  be  upon 
said  railway,  to  secure  the  safety  of  an}'  and  all  persons  who 
may  be  in  and  upon  said  Eighth  street,"  etc. ;  and  the  breach 
alleged  is  that  the  car  was  driven  "  at  a  f nrious  and  reckless 
and  unusual  and  unreasonable  rate  of  speed,  and  in  a  careless 
and  negligent  manner."  It  also  avers  the  duty  to  have  been 
to  cause  the  drivers  to  slacken  speed  at  crossings,  and  to  keep 
a  careful  lookout  ahead  and  along  the  line,  to  avoid  collisions 
and  injury,  and  alleges  the  breach  of  these  duties  in  this  case, 
but  the  foregoing  is  all  that  needs  to  be  referred  to  respecting 
the  rate  of  speed.  No  evidence  was  oflFered  to  show  the  rate 
of  speed  by  any  direct  comparison  with  what  is  the  usual 
and  customary  rate  upon  similar  horse  railways  in  other 
cities. 

It  is  insisted  that  this  averment  was  not  only  material,  but 
the  gravamen  of  the  charge,  and  its  proof  therefore  essential 
to  a  rightful  recovery;  that  without  an  ordinance  limiting  the 
rate  of  speed,  negligence  could  not  be  predicated  of  any  rate 
merely  because  of  the  rate. 

We  can  not  concur  in  this  view  of  the  law  or  of  the  dec- 
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laration.  It  is  true  that  without  such  an  ordinance  negli- 
gence conld  not  be  predicated  of  any  particular  rate  of  speed, 
as  matter  of  law,  but  it  might  be  as  matter  of  fact.  A  limita- 
tion of  the  rate  by  ordinance  is  not  authority  to  run  up  to  the 
limit,  regardless  of  existing  circumstances  and  conditions.  It 
was  competent  for  plaintiff  to  allege  in  the  same  count,  neg- 
ligence in  law  as  to  the  rate  of  speed  by  exceeding  {he  limit 
so  prescribed,  or  in  fact  by  reason  of  the  circumstances  and 
conditions  existing  and  apparent  at  the  time;  and  proof  of 
either  would  sustain  a  finding  for  the  plaintiff  upon  the  issues 
of  negligence.  The  characterization  of  the  rate  as  unreasona- 
ble and  in  excess  of  the  rate  prescribed,  does  not  oblige  the 
plaintiff,  in  order  to  maintain  that  issue  on  his  part,  to  prove 
that  it  was  both  unreasonable  and  in  excess  of  that  rate.  Neg- 
ligence or  a  want  of  due  care  as  to  the  speed,  is  the  grava- 
men of  the  charge,  and  is  proved  by  showing  either.  In  that 
case  the  other  is  not  matter  of  essential  description  and  may 
be  treated  as  surplusage.  It  would  hardly  be  contended  that 
a  failure  to  prove  under  the  second  count  that  the  rate  was 
**  furious  "as  well  as  "reckless,  unusual  and  unreasonable," 
would  be  fatal. 

Appellant's  railway  was  laid  on  Eighth  street,  running  north 
and  south.  It  crossed  Jefferson  street  which  runs  in  a  level, 
narrow  valley,  east  and  west.  Appellee's  father  kept  a  store 
on  the  southwest  corner  of  this  intersection  fronting  on 
Eighth.  At  the  street  edge  of  the  sidewalk  before  the  door 
was  a  water  trough,  eight  feet  in  length.  On  the  occasion  of 
the  accident  in  question  plaintiff  had  been  standing  on  the 
street  side  of  the  trough,  upon  the  plank  bridge  over  the 
gutter,  at  a  point  twenty-five  or  thirty  feet  south  of  the  south 
crossing,  squirting  water  from  the  pipe  that  fed  the  trough 
upon  a  couple  of  girls  passing  on  the  sidewalk.  One  of  them 
clapped  her  hands,  stamped  her  foot,  and  as  the  witnesses 
express  it "  made  for  him."  To  escape  he  ran  into  the  street, 
southeast,  running  sideways,  with  his  head  turned  over  his 
right  shoulder  toward  the  girl,  and  so  at  a  sharp  angle  came 
UDon  the  track  apparently  without  observing  the  car  rapidly 
coming  from  the  north,  which  ran  over  him. 
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So  iiiiich  of  the  facts  is  undisputed.     But  from  the  evidence 
as  to  where  the  car  was  when  plaintiff  started  from  the  trough, 
and  the  points  at  which  he  was  overtaken  and  struck  and  to 
which  he  was  dragged,  which  is  variant,  it  is  contended  on 
the  one  hand  that  he  started  ahnost  if  not  quite  abreast  of 
the  car,  and  ^ot  in  its  way  so  unexpectedly  and  quickly  that 
the  driver  was  without   fault  in  not  slowing  or  stopping  in 
time  to  avoid  the  accident.     On  the  other  hand  it  is  claimed 
that  when  lie  so  started  he  was  so  far  south  of  the  car  that 
the  driver,  by  the  exercise  of  that  degree  of  care  which  the 
circumstances  demanded,  could  have  seen  him,  and  from  his 
course  and  the  manner  of  his  running  should  have  appre- 
hended the  danger  in  time,  by  slowing  or  stopping,  to  avoid  it. 
We  think  the  evidence  on  the  wliole  clearly  tends  to  show 
that  when  plaintiff  so  started  the  car  and  mules  drawing  it 
were  a  little  north  of  the  south  crossing,  which  was,  as  we 
have  said,  twenty-five  or  thirty  feet  north  of  him;  that  he  was 
tlien  ten  or  eleven  feet  west  of  the  west  rail;  and  that  lie 
ran  eighteen  or  twenty  feet  to  the  point  wliere  he  was  struck. 
If   this   were  so  plaintiff  was  nearly  in  front   of  the  driver 
when  he  started,  and  the  mules  went  in  the  neighborhood  of 
sixty  feet  before  overtaking  him,  a  distance  in  which  the 
speed  of  the  car  might  easily  have  been  slackened  enough  to 
admit  i  f  his  crossing  tlie  track  before  them  in  safety. 

It  appears  that  although  it  was  getting  dusk,  between  seven 
and  eight  o'clock,  there  was  no  difficulty  in  recognizing  per- 
sons across  the  street;  that  the  neighborhood  was  thickly 
settled,  largely  by  families  residing  on  small  lots,  with  little 
yard  room,  and  consequently  that  the  sidewalks  and  streets 
were  the  more  freely  used  by  children.  The  evidence  showed 
that  the  driver  had  recently  been  drinking  to  some  extent, 
and  tended  to  show  that  he  was  then  so  much  under  the  in- 
fluence of  liquor  as  to  be  made  by  it  somewhat  reckless  and 
stupid;  thathe  drove  down  the  hill  to  Eighth  streetin  a  gallop, 
with  his  hat  pulled  down  over  his  eyes,  and  did  not  slacken 
speed  at  the  crossing,  nor  seem  to  know  that  anything  tin- 
usual  had  occurred  until  after  the  plaintiff  w*as  struck.  The 
witnesses  say  that  the  mules  suddenly  spread  when  they  got 
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to  him,  so  that  they  could  not  see,  and  the  jnrj  were  unable  to 
determine  whether  he  was  hit  by  them  or  only  by  the  car. 
His  body  or  clothing  was  caught  by  a  hook  or  rod  connected 
with  the  brake,  and  he  was  dragged  a  distance  of  fifteen  to 
seventeen  feet. 

It  is  clear  that  by  this  evidence  the  question  of  negligence 
in  fact  in  respect  to  the  speed  of  the  car,  and  its  relation  to  the 
injury,  was  fairly  raised.  The  jury  found,  specially,  that  the 
mules  were  "  galloping  at  the  rate  of  eight  or  ten  miles  an 
hour,"  and  might  well  have  found  that  tliis  rate,  at  the  time  and 
under  the  circumstances  indicated,  was  reckless  and  unreason- 
able,  and  that  if  due  care  in  that  regard  had  been  exercised 
the  accident  and  injury  would  not  have  occurred;  for  if  the 
speed  had  been  appreciably  less,  that  circumstance  alone 
would  have  allowed  the  plaintiflp  to  cross,  and  he  would  in 
fact  have  crossed  the  track  before  the  mules  reached  the  point 
of  the  collision. 

So,  also,  as  to  the  question  of  negligence  on  the  part  of  the 
plaintiff.  The  jury  found,  and  doubtless  truly,  that  he  had 
capacity  and  intelligence  to  understand  **  that  it  was  dangerous 
for  a  person  to  attempt  to  run  across  the  defendant's  horse  car 
track  in  front  of  a  car  in  motion  and  moving  thereon  at  tlie 
rate  of  speed  at  which  the  car  in  question  was  moving"  at  the 
time  he  was  injured.  In  other  words,  if  the  car  so  moving 
was  near  enough  to  make  it  actually  dangerous  to  attempt  to 
run  across  the  track  in  front  of  it,  and  he  knew  where  the  car 
was  and  how  it  was  moving,  then  he  knew  the  attempt  was 
dangerous,  and  if  in  making  it  he  was  injured  he  could  not 
rightfully  recover  damages  from  the  company.  Such,  how- 
ever, was  not  this  case,  as  were  some  of  those  cited  by  counsel. 
Doubtless  the  law  also  is  that  if  by  the  exercise  of  reasonable 
care  he  would  have  known  it,  then  he  ought  to  have  known 
it,  and  he  would  have  no  better  claim  against  the  company 
than  he  would  have  had  if  he  had  actually  known  it. 
Wliether  this  was  such  a  case  was  a  question  for  the  jury. 
The  proof  is  clear  that  there  was  no  car  within  sight  coming 
from  the  direction  in  which  he  was  running  or  looking.  The 
track  ahead  of  him  was  clear.     From  their  answers  to  several 
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of  the  special  interrogatories  it  appears  they  supposed  they 
were  to  find,  upon  the  questions  propounded,  only  in  case  tliey 
could  do  so  positively  from  the  evidence.  Hence  they  say 
that  whether  he  looked  back  to  see  if  a  car  was  coming  from 
that  direction  and  dangerously  near,  or  whether  he  knowingly 
attempted  to  cross  the  track,  or  to  go  upon  it,  they  do  not  know. 
So  we  understand  them.  There  was  no  positive  evidence 
that  he  did,  or  any  that  he  did  not,  as  to  either. 
•  Like  the  jury,  we  do  not  know  what  the  fact  was,  but  think 
it  probable,  from  the  circumstances,  that  he  did  not.  When 
he  spurted  tlie  water  on  tlie  girls  he  was  facing  them,  with  his 
back  to  the  track.  Apparently  the  best  waj'  of  escape  from 
his  threatening  pursuer  was  the  one  he  took.  He  was  obliged 
to  turn  in  order  to  run  any  way.  Turning  to  the  left  and  see- 
ing that  way  open  he  took  it,  but  kept  his  eyes  on  the  girl, 
and  probably  had  no  otlier  purpose  or  thought  but  to  get  to, 
and  keep  at  a  safe  distance  from  her.  Of  course  he  might, 
in  fact,  have  thought  of  the  track  and  of  the  danger  of  being 
overrun,  if  he  got  on  it,  by  a  car  from  behind,  and  looked 
back,  or  rashly  determined  to  take  risk  without  so  looking^ 
rather  than  lose  sight  of  the  girl  for  an  instant;  but  probably 
he  did  not,  as  counsel  for  the  appellant  claims.  The  inference 
of  this  probability,  however,  for  it  is  only  an  inference,  is 
drawn,  not  from  direct  evidence,  for  then  it  would  not  be  an 
inference,  but  from  the  circumstances  proved,  which  make  it 
probable  only  as  thej*  mnke  it  reasonable;  and  that  negatives 
the  idea  of  negligence.  Those  circumstances  are  the  age  of  the 
plaintiff,  the  danger  apparently  threatened,  and  the  openness 
of  the  way  he  took  to  escape  it.  It  would  be  unreasonable 
to  expect  a  child  so  young  and  so  threatened,  with  such  a  way 
of  escape  0}>en,  to  betliink  him  of  other  and  remoter  and  less 
apparent  dangers,  and  turn  his  eyes  from  his  pursuers  to  look 
for  them  from  another  quarter.  Until  he  felt  secure  against 
that  which  was  apparent  and  seemed  to  be  imminent,  he 
would  have  no  thought  of  any  other.  The  same  would  be 
true  of  men  ordinarily  careful,  in  the  presence  of  proportion- 
ate danger  apparently  so  imminent.  It  is  to  be  observed  also 
that  plaintiff  was  not  a  trespasser  upon  defendant's  right  of 
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way.  The  corniDany  had  no  exclusive  right  of  possesBion. 
City  streets  are  intended  for  the  use  of  children  as  well  as 
of  vehicles,  not  merely  as  ways  by  which  to  get  to  school, 
or  npon  errands  of  business,  but  as  places  in  whicii  to  play, 
consistently  with  the  rights  of  otliers,  and  subject  to  risks  for 
want  of  due  care  on  their  own  part.  Plaintiff  had  the 
right  to  make  use  of  Eighth  street,  and  to  go  upon  and  across 
defendant's  track  thereon,  for  the  purpose  then  in  his  mind. 
The  way  was  clear  before  him.  It  is  the  duty  of  drivers  of 
all  vehicles  on  streets  to  keep  a  reasonable  lookout  ahead,  and 
tlieir  teams  so  well  in  hand,  as  to  be  able  to  slow  and  stop 
promptly,  to  avoid  injury  to  others  coming  suddenly  in  their 
way.  Pedestrians  on  the  streets  may  well  rely,  to  some 
extent,  on  the  performance  of  this  duty  by  drivers  of  vehicles 
behind  them.  In  this  respect  the  case  of  appellant  and  its 
servants  in  charge  of  its  cars  differs  materially  from  that  of 
locomotive  railway  companies  and  their  train  men.  And  that 
of  appellee  is  materially  different  from  that  of  one  who,  see- 
ing or  otherwise  knowing  that  a  car  is  coining,  and  is  or  may 
be  dangerously  near,  knowingly  takes  the  risk  of  an  attcmi)t 
to  cross  its  track  in  advance  of  it.  Hence,  it  is  useless  to  cite 
opinions  as  to  what  duty  requires,  or  what  constitutes  negli- 
gence in  cases  where  all  the  facts  affecting  the  question  were 
undisputed,  or  where  the  court  was  finding  upon  the  question 
of  negligence,  in  fact,  from  the  evidence  in  the  case  before  it. 
Within  the  range  of  its  right  to  review  the  evidence,  this 
court  would  be  apt  to  follow  the  conclusions  reached  by  others 
upon  like  proof.  But  it  knows  of  no  precedent  upon  which  it 
could  hold  as  law  or  find  as  fact  that  in  failing  to  look  around, 
or  back,  for  the  car  by  which  he  was  injured,  if  he  did  so  fail, 
before  he  went  onto  the  track,  appellee  showed  a  want  of 
ordinary  care  for  his  own  safety.  Clearly  it  was  a  question  of 
fact  for  the  jury,  and  we  can  review  the  evidence  only  to 
determine  whether  it  is  sufficient  to  support  their  finding. 
Three  juries  have  agreed  in  it,  and  we  are  of  opinion  the 
evidence  would  not  justity  a  reversal. 

Divers  rulings  of  the  court  are  complained  of  as  erroneous. 
We  do  not  understand  the  second  instruction  given  for  plaint- 
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iff  as  asvsnming  a  liability  on  the  part  of  the  defendant  in  this 
case.  It  states  the  rule  of  respojideat  superior  in  the  abstract, 
and  applies  it  to  this  case  only  hypothetically.  We  find  no 
evidence  of  negligence  on  the  part  of  the  parents  of  plaintiff  in 
allowing  him  to  be  on  the  sidewalk  or  street,  nor  does  it  seem 
to  be  urged  in  argument  as  a  ground  of  defense;  but  the  capac- 
ity of  the  plaintiff  to  take  care  of  himself  and  his  culpable 
carelessness  are  insisted  on.  He  was  a  bright,  intelligent  boy, 
nearly  a  year  |>ast  the  age  when  children  are  allowed  by  law 
to  attend  the  public  schools,  and  his  capacity  was  not  denied 
on  his  own  behalf.  Moreover  the  ninth  instruction  asked  by 
the  defendant,  given,  fully  presents  the  matter  of  the  parents' 
negligence  as  a  ground  of  defensfc  and  tlie  law  in  relation  to  it. 
Its  omission  from  the  plaintiff's  instruction  could  not  have 
prejudiced  the  defendant. 

The  tenth  instruction  does  not  seem  sensible.  The  phrase, 
"notwithstanding  said  negligence  of  said  driver"  could  hardly 
have  been  what  was  intended.  The  eleventh  makes  negligence 
a  question  of  law,  and  so  invades  the  province  of  the  jury. 

The  twelfth  is  given,  in  substance,  in  several  others.  The 
thirteenth  holds  that  plaintiff's  failure  to  look,  if  by  looking 
lie  could  have  seen  the  car  approaching,  and  would  liave  been 
able  to  keep  out  of  its  way,  was  negligence,  if  he  had  capacity 
to  understand  it  was  dangerous  to  run  in  front  of  it.  Such  is 
not  the  law  in  this  State,  according  to  our  understanding.  It 
was  but  evidence  of  negligence,  the  weight  'of  which  was 
to  be  determined  by  the  jury.  The  fourteenth  makes  the 
allegation  as  to  the  rate  of  speed  in  comparison  with  that 
which  is  usual  on  similar  railways  in  other  cities  material, 
which  we  liave  already  considered. 

It  is  said  that  the  proper  foundation  was  not  laid  for  the 
admission  of  the  evidence  introduced  to  impeach  the  car 
driver.  And  perhaps  in  technical  strictness  it  was  not;  but  if 
so,  we  think  the  testimony  was  not  of  sufficient  importance  to 
make  the  error  a  serious  one.  The  real  issue  was  upon  the 
conduct  and  not  upon  the  condition  of  the  driver,  wliich  might 
account  for,  but  could  not  change  the  facts  of  Lis  actual  con- 
duct. 
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What  he  said  after  the  car  stopped  was  not  admitted  as 
narrative  of  a  fact  which  had  already  occurred,  but  to  prove 
a  condition  then  existing,  wliich  from  its  nature  tended,  in 
connection  with  other  proof,  to  show  a  want  of  proper  care 
on  his  i)art  from  the  beginning. 

We  find  nothing  in  the  affidavits  in  support  of  the  motion 

for  a  new  trial  that  is  not  fairlj  met  and  overcome  by  the 

counter  afl[idavits,  nor  anything  in  the  amount  of  the  damages 

assessed  to  warrant  our  interference. 

Judgment  affirmed. 


The  Louisville  &  St.  Louis  Eailway  Company 

V. 

Elizur  Southworth. 

FratidnJent  Conteyancea — Judgment  Debtors — Appointment  of  Beeewer 
—  Writ  of  Erroi  — Supersedeas — bond — Costs — Railroads . 

Upon  a  bill  filed  by  a  judgment  creditor,  alleging  the  fraudulent  transfer 
of  its  property  by  a  judgment  debtor,  to  defendant  (vendor  and  vendue 
being  Illinois  corporations),  and  praying  for  a  receiver,  it  is  held:  That 
upon  the  case  prcjsented,  a  receiver  was  properly  appointed  and  was  entitled 
to  costs  for  attendance  in  court;  that  a  writ  of  error  having  been  sued  out 
to  complainant's  judgment,  and  a  supersedeas  bond  filed  securing  him,  a 
motion  to  vacate  the  order  [appointing  the  receiver,  should  have  been 
granted. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Montgomery  County; 
the  Hon.  J.  J.  Phillips,  Judge,  presiding. 

Messrs.  Moerison  &  Whitlock,  for  appellant. 

Messrs.  Browk,  Wheeler  &  Bkown,  for  appellee. 
Conger,  P.  J.   Appellee,  Southworth,  filed  his  bill  in  chan- 
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eery  a<^ainst  the  Jacksonville  Southeastern  Railway  Company 
and  the  appellant  company,  alleging  that  he  had  recovered  a 
judgment  against  the  lirst  named  company;  that  execution 
had  been  issued  and  returned  nulla  bona;  that  after  the 
liability  to  appellee  had  accrued,  and  prior  to  the  judgment, 
the  Jacksonville  Southeastern  Railway  Company  conveyed 
its  entire  railroad  line,  with  its  rolling  stock  and  franchises,  to 
the  appellant  company,  which  owned  a  line  from  Central ia  to 
Drivers,  which  line  up  to  the  time  of  the  sale  had  been  0|^r- 
ated  by  the  Jacksonville  Southeastern;  that  the  appellant 
company  had  never  operated  the  line  purchased,  under  any 
lease,  or  in  any  manner  whatever,  and  that  the  Jacksonville 
Southeastern  Company  had  no  power  to  sell,  and  the  appel- 
lant comj)any  had  no  power  to  purchase,  both  being  Illi- 
nois corporations;  that  for  these  reasons  the  bill  charged 
the  sale  was  fraudulent,  and  prayed  for  the  appointment  of  a 
receiver,  etc. 

Various  proceedings  were  had  and  orders  made,  which  it  is 
not  necessary  to  notice,  but  upon  the  20th  of  June,  1889,  the 
court,  upon  motion  of  appellee,  appointed  R.  D.  Lawrence 
receiver  of  the  Jacksonville  Southeastern  line  of  railway,  and 
he  was  ordered  to  take  possession  of,  and  operate  the  same, 
upon  his  entering  into  bond  in  a  given  sum  with  certain 
sureties  nan)ed  in  the  order.  At  the  end  of  this  order  of 
June  20th  appears  the  following  order :  *'  It  appearing  to  the 
court,  by  way  of  suggestion  on  the  part  of  the  solicitor  of  the 
Jacksonville  Southeastern  Railway  Company,  that  application 
for  a  stipersedeaa  in  the  case  at  law  of  Elizur  Southworth  v. 
The  Jacksonville  Southeastern  Railway  Company,  in  which 
the  judgment  set  out  in  complainant's  bill  was  rendered,  is 
pending  before  the  Appellate  Court  for  the  Third  District  of 
Illinois,  to  enable  the  said  railway  company  to  have  said  appli- 
cation heard  and  determined,  it  is  ordered  and  decreed  by  the 
court  that  the  said  receiver  do  not  take  possession  of  the 
property  described  in  complainant's  bill,  until  the  further 
order  of  this  court,  and  this  cause  is  set  for  further  hearing 
in  this  regard  on  the  26th  inst" 

On  June  26th  leave  was  given  to  amend  the  bill,  and  the 
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further  liearing  of  the  matter  suspending  the  operation  of  the 
order  appointing  the  receiver  was  set  for  the  29th  of  June. 
On  Jane  29th  the  order  of  court  recites  that  Lawrence  filed 
his  bond,  which  was  approved  by  the  court  and  ordered  to  be 
filed  as  of  the  26th  of  June,  and  then  proceeds  to  recite  that 
it  appearing  to  the  court  that  a  writ  of  error  had  been 
issued  from  the  Apixsllate  Court  of  the  Third  District  in  the 
suit  of  appellee  against  the  Jacksonville  Southeastern  Railway 
Company,  which  was  the  suit  upon  which  appellee's  bill  for 
relief  was  founded,  that  the  same  had  been  made  a  supersededSy 
and  that  a  supersedeas  bond  in  the  sum  of  $10,000  had  been 
filed,  it  was  ordered  that  the  receiver  do  not  take  possession 
until  the  further  order  of  the  court. 

On  the  15th  of  Jnly,  1889,  the  appellant  company  moved 
the  court  to  set  aside  the  order  appointing  a  receiver  herein 
entered  at  a  former  day,  which  motion  was  by  the  court  over- 
ruled, to  which  appellant  excepted;  upon  the  same  day  the 
court  ordered  that  the  costs  of  all  orders  of  the  court,  made 
since  the  order  appointing  the  receiver,  be  taxed  to  the  appel- 
lant company,  and  that  inasmncli  as  the  receiver  had  filed  his 
bond  and  had  attended  court  two  days,  the  appellant  company 
was  ordered  to  pay  as  costs  the  sum  of  $40  for  the  salary  of 
said  receiver,  to  all  which  appellant  excepted. 

We  hold  that  the  order  appointing  the  receiver  was  author- 
ized, and  hence  there  was  no  error  in  the  final  order  in  refei*- 
ence  to  costs,  or  allowing  the  receiver  $40  for  the  two  days  he 
attended  as  such  upon  the  court. 

But  we  are  inclined  to  think  the  court  erred  in  not  allow- 
ing the  motion  made  upon  the  15th  of  July,  to  set  aside  and 
vacate  the  order  previously  made  appointing  a  receiver,  it 
having  been  shown  to  the  court  on  the  20th  of  June,  that  an 
application  had  been  made  to  the  Appellate  Court  for  a  super- 
sedeas^  and  on  the  29th  of  June  it  Iiaving  been  shown  that 
such  supersedeas  had  been  allowed,  and  a  bond  in  the  sum  of 
$10,000  had  been  filed  in  the  Appellate  Court,  which  would 
amply  protect  appellee  in  his  judgment.  At  that  time  the 
whole  matter  was  in  fieri;  the  receiver  had  never  taken  pos- 
session of  the  property,  And  there  would  seem  to  have  been 
no  necessity  for  the  continuance  of  the  receivership. 
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The  decree  of  the  Circuit  Court  will  be  affirmed  in  reference 
to  the  allowance  of  receiver's  salary  and  costs,  and  will  bo 
reversed  so  far  as  the  court  overruled  the  motion  of  appellant 
to  set  aside  and  vacate  the  order  appointing  the  receiver. 

The  costs  in  this  court  will  be  equally  divided. 

Affirmed  In  part  arui  reversed  in  jpari. 


Isaac  Snyi»:e 

V. 

August  Seibold  et  al. 

2Vm«/  Dttd — Error  in  Descnpthn — Sale  of  Premises  Supposed  to 
Have  Been  Incumbered — Consideration — Notice — Bill  for  Belitf  hy  Mort- 
gagee, 

Where  a  trust  deed  erroneotisly  described  a  tract  of  land  not  owned  by  f  be 
frrantor,  and  the  land  intended  to  be  described  was  subsequently  sold  by  the 
owner  and  resold  by  his  vendee,  upon  a  bill  filed  by  the  mortgairee  for 
relief,  held:  That  the  evidence  failed  to  show  such  irross  inadequacy  of 
consideration  in  the  sale  by  the  mortgagor,  as  would  authorize  a  court  to 
grant  relief  on  that  ground,  and  that  the  evidence  failed  to  prove  notice 
on  the  part  of  defendants,  of  complainant's  equities. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Tazewell  County;  the 
Hon.  N.  W.  Gkeen,  Judge^  presiding. 

Messrs.  Hopkins  &  Hammond,  for  appellant 

Mr.  "William  Don  Maus,  for  appellees. 

CoNQEB,  P.  J.  The  facts  of  this  case,  so  far  as  they  are 
uncontested,  are  these: 

On  and  prior  to  June  18,  1873,  John  A.  Harris  owned  and 
was  in  possession  of  the  south  half  of  the  northwest  quarter 
of  section  eleven,  township  twenty-six  north,  range  four,  west 
of  the  third  principal  meridian,  in  Tazewell  County.    Harris 
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wanted  to  borrow  $1,000  on  his  land,  and  Alexander  Part- 
ridge assisted  him  in  makins^  this  loan  by  recommending  him 
to  the  appellant,  and  on  June  18,  1873,  appellant  loaned 
Harris  $1,000,  and  took  his  note  on  five  years  time,  with  ten 
per  cent  interest,  and  Harris,  to  secure  the  same,  executed  and 
delivered  the  trust  deed  named  in  this  record.  Isaac  Snyder, 
the  appellant,  is  unable  to  read  or  write,  and  the  trust  deed, 
which  was  intended  to  be  made  upon,  and  describe  the  afore- 
said eighty-acre  tract  of  land,  and  was  at  the  time,  and  for  long 
afterward,  supposed  to  do  so  by  both  parties,  did,  in  fact, 
through  mistake  of  the  attorney  drafting  it,  describe  the 
north  half  of  said  quarter  section  instead  of  the  south  half, 
the  north  half  being  owned  and  occupied  by  one  Moran, 
and  to  which  Harris  never  had  or  claimed  any  title,  and  never 
exercised  any  acts  of  ownership  over  it.  This  trust  deed  was 
recorded  June  20, 1873.  Harris  had  difficulty  with  his  family; 
his  wife  left  him,  and  he  never  paid  anything  upon  the  $1,000 
note,  except  $50  interest.  For  several  years  before  anybody 
discovered  that  his  land  was  not  properly  described  in  said 
trust  deed,  Harris  made  repeated  efforts  to  sell  it  for  $1,000^ 
subject  to  the  Snyder  incumbrances.  And  he  offered  it  to 
Snyder  for  $1,000  over  and  above  his  indebtedness,. and  also 
employed  Partridge  to  assist  him  in  making  a  sale,  and  both 
Harris  and  Partridge  made  repeated  efforts  to  sell  the  land 
upon  those  terms.  On  April  24,  1879,  Harris  borrowed  of, 
and  became  indebted  to  appellant,  in  the  further  sum  of 
$429.50,  for  which  he  also  gave  appellant  his  note  and  secured 
the  same  by  a  second  mortgage  upon  the  said  tract  of  land, 
describing  the  property  correctly,  but  this  mortgage,  through 
carelessness  of  the  same  attorney,  was  lost  and  never  placed 
upon  record.     On  this  last  note  $100  was  paid. 

Some  time,  from  a  few  months  to  a  year  or  two,  prior  to 
Juno  1,  1885,  Harris  and  Partridge  and  numerous  other  per- 
sons ascertained  the  mistake  in  the  said  trust  deed  from 
Harris  to  Snyder,  and  that  the  land  records  showed  the  said 
incumbrance  to  be  on  the  said  Moran  tract,  and  no  incum- 
brance was  recorded  against  the  said  Harris  tract.  And  not 
long  after  that  fact  was  known,  negotiations  were  set  on  foot 
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to  secure  a  qnit-claim  deed  from  Harris  of  the  said  south  half 
of  said  quarter  section,  and  these  negotiations  resulted  in  a 
conveyance,  by  quit-claim  deed,  of  the  north  seventj-eight  acres 
of  the  said  tract,  by  Harris  to  said  W.  0.  H.  Barton,  on  said 
first  day  of  June,  1885.     This  deed  was  recorded  July  8, 1885. 
For  this  conveyance  Barton  paid  to  Harris  $1,000  cash,  either 
his  own  money  or  Partridge's,  and  he  claims  also  to  have 
surrendered  to  Harris  some  notes  which  he  held  a<?ainst  him, 
amounting  to  from  $500  to  $700;    this,  however,  is  denied. 
The  fair  cash  value  of  the  land,  at  the  time  Barton  bought  it 
was  about  $4,000.     On  August  14,  1885,  Barton  conveyed  the 
land,  by  quit-claim  deed,  to  said   August  Seibold,  for  $1,500 
cash  and  his  three  promissory  notes,  one  for  $800  and  two  i<ir 
$500  each,  which  notes  Barton  held  and  owned  at  the  lime  of 
the  hearing  in  the  court  below,  except  one  of  the  $500  notes, 
which   had  been  paid   to  hira  by  Seibold,  and  surrendered 
during  the  pendency  of  this  suit.     Just  before  this  last  named 
sale  was  made,  Partridge  visited  the  wife  of  Harris,  at  the 
residence  of  Bell,  her  son-in-law,  and  negotiated  for  the  con- 
veyance of  her  dower  interest  in  the  land  for  $50;  and  on 
said  14th  day  of  August,  1885,  Partridge  again  went  to  her, 
paid  her  $50,  and  procured  her  quit-claim  deed  to  August 
Seibold.     And  this  deed  and  the  deed  of   Barton  aforesaid, 
were  both  delivered  to  Seibold  at  the  same  time.     Soon  after 
Harris  deeded  the  said  land  to  Barton  he  loft  this  section  of 
the  country.     Appellant  finally  heard  of  him  in  Washington 
Territory,  went   there   and  hunted   him  up  at  Whatcome, 
learned  from  him  some  of  the  facts,  and  came  back  and  took 
steps  to  have  his  deposition  taken.     His  deposition  was  taken 
at  Whatcome,  Washington  Territory,  July  21,  1887,  by  an 
oral  examination  under  the  provisions  of  our  statute.     Part- 
ridge went  out  there  and  was  present,  and  had  counsel  em- 
ployed  to  cross-examine   at  the  taking  of   this  deposition. 
Harris  died  at  Whatcome  pending  this  suit,  leaving  no  estate 
and  insolvent,  and   the  suit  abated  as  to  him,  and  his  heirs 
were  not  made  parties.     As  soon  as  appellant  heard  it  said 
that  there  was  a  mistake  of  description  in  the  trust  deed,  he 
had  the  records  examined  and  ascertained  the  truth,  and  at 
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ODce  commenced  this  Buit  on  Angnst  21,  1885,  but  tlie  deed 
from  Barton  to  Seibold  had  been  already  four  days  on  record. 

Upon  the  uncontested  facts  afore^id,  and  others,  whicli 
arc  made  the  subject  of  controversy,  appellant  filed  his  bill 
for  relief. 

Upon  the  facts  shown  by  the  record  counsel  for  appellant 
submitted  the  following  propositions, upon  which  they  claimed 
that  appellant  was  entitled  to  substantial  relief. 

"  1st  We  maintain  that  the  land  in  question  was  worth, 
at  the  time  Barton  bought  it,  $4,000,  and  that  he  paid  only 
$1,000  for  it,  wherefore  the  conveyance  was  voluntary  and 
gratuitous  as  to  the  diflFercnce  between  $1,000  paid  and  the 
fair  cash  value  of  the  land;  and  that  Barton  is  the  equitable 
trustee  of  the  creditors  and  subsequent  incumbrances  of 
Harris  for  that  diflFercnce,  and  for  the  rents  and  profits  of  the 
land,  less  interest  on  the  $1,000,  and  such  taxes  and  necessary 
disbursements  as  he  has  paid  on  account  of  the  land. 

"  2d.  That  Barton  had  such  actual  notice,  and  was  put 
n]K>n  such  legal  inquiry,  as  to  charge  him  with  appellant's 
equities  in  the  land  in  question,  and  render  him  equitably 
liable,  if  he  has  put  the  land  beyond  the  reach  of  appellant's 
lien,  for  whatever  injury  appellant  has  sustained  by  reason  of 
bis  acts. 

**3d.  Barton,  Partridge  and  Seibold,  by  their  complicity 
and  conspiracy  with  Harris  to  defraud  the  appellant  and  de- 
feat his  said  securitv,  have  each  rendered  themselves  individ- 
iially  and  jointly  liable,  in  equity,  to  appellant,  for  whatever 
injury  he  has  sustained  by  their  unlawful  undertaking;  and 
especially  for  the  land,  or  the  proceeds  of  the  same,  which 
have  come  into   their  hands  or  the  hands  of  either  of  thorn. 

"  4th.  Seibold  is  liable  to  appellant  for  $1,800  and  interest, 
being  the  unpaid  balance  of  purchase  money  upon  his  pur- 
chase of  said  land  from  Barton,  at  the  time  this  suit  was 
commenced.  •  - 

"5th.  Barton,  without  reference  to  his  other  liabilities,  is 
liable  for  the  $500  purchase  money  collected  of  Seibold  since 
this  suit  was  commenced. 

"6th.     Partridge,  by  his  complicity,  fraud  and  conspiracy 
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to  defeat  appellant's  security,  has   become  liable  in  equity 
for  whatever  injury  has  resulted  to  appellant  thereby.^' 

The  statement  of  fapts  as  presented  by  counsel  for  appel- 
lant, together  with  the  points  made  in  their  argument,  snffi- 
ciently  present  the  questions  upon  which  the  proper  decision 
of  this  case  rests. 

First,  as  to  the  price  paid  by  Barton,  it  appears  that  ho 
paid  $1,000  in  cash,  besides  the  surrender  to  Harris,  as  Barton 
claims,  of  some  notes  which  he  held  against  him,  amounting  to 
from  *500  to  $700. 

Harris'  wife,  at  the  time,  was  not  living  with  him,  and  did 
not  join  with  her  husband  in  the  deed  to  Barton.  Her  rights 
in  the  land,  whatever  they  were,  still  remained. 

She  clearly  had  an  inchoate  right  of  dower,  and  the  right 
may  have  been  regarded,  both  by  Harris  and  Barton,  as  being 
much  more  valuable  than  it  reallv  was. 

We  can  not  say  from  these  facts  alone  that  there  was  such 
a  gross  inadequacy  of  consideration  as  to  raise  a  presumption 
of  fraud  on  the  part  of  Barton  in  making  the  purchase. 

Second,  did  Barton  have  actual  notice  of  Snyder's  mort- 
gage, or  did  he  have  notice  of  such  facts  and  circumstances  as 
would  put  him  upon  inquiry.  After  carefully  considering  all 
the  evidence  we  are  inclined  to  hold  with  the  court  below 
tliat  the  evidence  fails  to  make  such  a  case  as  to  charge 
Barton  with  either  actual  or  constructive  notice.  Such 
knowledge  on  the  part  of  Barton,  as  well  as  the  charge  of 
conspiracy  between  himself  and  Partridge,  can  well  be  sus- 
pected from  all  the  circumstances  and  facts  in  evidence,  but 
is  not  shown  with  suiBcient  clearness  to  authorize  a  court  to 
so  declare.  If  Barton  was  not  chargeable  with  notice  at  the 
time  he  bought  and  paid  for  the  land,  it  makes  no  difference 
that  he  may  have  had  notice  of  Snyder's  mortgage  before  he 
sold  it  to  Seibold:  hence  the  claim  that  Barton  is  liable  to 
Snyder  for  the  $500  collected  from  Seibold,  and  that  Seiboltl 
is  also  liable  to  Snyder  upon  the  unpaid  balance  of  the  pur- 
chase money  due  Barton,  is  in  our  opinion  entirely  without 
foundation. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 

Decree  affirmed. 
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City  op  Champaign 

V. 

Silas  White. 

Municipal  Corporations^Personal  Injwy — Negligence  of  Street  Super' 
intendent — Inatructione, 

Upon  the  case  pre.sented  it  is  held:  That  the  jury  were  justified  in  find- 
ing that  defeni1anl*»  superintendent  of  streets  did  not  use  due  care  in  noti- 
fying plaintiff  (a  deaf  person)  of  danger  impending  from  operations  being 
carried  on  in  the  street  where  plaintiff^s  team  was  hitched. 

[Opiniim  filed  September   20,  1890.] 

Appeal  from  the  Circuit  Court  of  Champaign  County; 
the  Hon.  E.  P.  Vail,  Judge,  presiding. 

Messrs.  Solon  Philbbiok,  M.  W.  Mathews  and  E.  L. 
Sweet,  for  appellant. 

Mr.  Francis  M.  Wright,  for  appellee. 

Conger,  P.  J.  This  was  an  action  brought  by  White 
against  the  city  of  Champaign  for  injuries  to  himself  and  his 
team,  caused  by  such  team  being  frightened  and  running  away 
in  the  streets  of  said  city.  Appellant,  by  its  superintendent 
and  workmen,  for  about  one  week  prior  and  up  to  October  2, 
1886,  had  been  engaged  in  putting  in  a  sewer  on  First  street 
in  said  city,  and  upon  that  day  appellee  drove  his  team  into 
tlie  city  and  hitched  them  on  First  street,  at  the  side  of  the 
street  and  near  to  the  place  where  appellant's  servants  were 
working,  and  went  oflf  to  another  part  of  the  city  in  attend- 
ance  upon  the  business  that  brought  him  to  the  city.  About 
the  time,  or  shortly  afterward,  he  returned  to  his  team  (and 
upon  this  point  the  evidence  is  conflicting)  the  superintendent 
desired  to  flush  the  place  in  the  center  of  the  street  with 
water  in  order  to  settle  the  loose  dirt,  and  to  do  this  had  a 
hose  attached  to  a  hydrant  near  by.     There  were  two  men 


234  Appellate  Courts  of  Illinois. 

Vol.  as.]  City  of  ^Cbauipaigrn  v.  White. 

in  charge  of  tlie  nozzle  of  the  hose,  and  at  first  the  water  was 
thrown  south  to  a  point  in  the  center  of  the  street  where  the 
catch  basin  was,  and  when  the  water  began  to  run  into  the 
catch  basin  where  men  were  at  work,  those  holding  the  nozzle 
undertook  to  turn  the  stream  of  water  north,  or  in  an  opposite 
direction,  and  in  doing  so,  partially  lost  control  of  the  hose 
and  sent  the  water  against  the  store  building,  by  the  side  of 
which  the  team  was  standing,  and  appellee  insists  the  stream 
struck  the  fore  part  of  the  wngon. 

Appellee  was  in  front  of  his  horses  trying  to  hold  them, 
but  could  not.  They  ran  away,  throwing  appellee  under  the 
wagon,  and  he  was  seriously  injured.  Appellee,  below, 
recovered  a  verdict  and  judgment  for  $500.  The  evidence  is 
quite  voluminous,  and  there  are  many  circumstances  and 
details  to  which  wo  have  not  referred  in  the  foregoing  state- 
ment. 

The  controlling  question  before  the  jury  was  whether  the 
city,  through  its  superintendent  of  streets  and  workmen,  was 
guilty  of  negligence  in  not  giving  appellee  sutKcient  notice  of 
their  intended  use  of  the  water,  and  reasonable  time  to  get 
his  team  away. 

Appellee  was  somewhat  hard  of  hearing,  and  claims  that 
he  did  not  hear  the  warning  given  by  the  superintendent, 
while  the  latter  insists  that,  a  reasonable  time  before  ordering 
the  water  turned  on,  he  gave  notice,  in  a  voice  loud  enougli 
to  be  heard  by  any  one  with  good  hearing,  to  remove  all 
teams  from  the  place.  The  jury  found,  upon  the  following 
special  interrogatories  submitted  to  them,  in  the  affirmative, 
as  to  both : 

'*  Did  Hanford  give  notice  to  clear  the  street  in  a  tone  of 
voice  loud  enough  for  the  plaintiff  to  have  heard  him  if  he 
had  been  a  person  of  ordinary  good  hearing,  and,  if  so,  could 
the  plaintiff,  by  the  use  of  ordinary  diligence,  have  removed 
his  team  from  danger  from  w^ater  thrown,  as  alleged?" 

"Was  not  the  manner  of  the  plaintiff,  as  stated  by  Hanford 
when  he  says  he  personally  notified  the  plaintiff  to  remove 
his  team,  sufficient  to  induce  a  reasonable  man  to  believe  be 
was  deaf  and  did  not  hear  what  he  said  ? " 
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These  special  findings  indicate  the  view  taken  by  the  jury, 
and  which,  we  think,  is  fairly  supported  by  the  evidence,  i,  e.^ 
that  while  Hanford,  the  snperintendent,  did  give  such  notice 
as  would  have  been  sufficient  to  persons  ordinarily,  yet  appel- 
lee's manner,  when  the  superintendent  went  to  him  and  per- 
sonally notified  him,  was  such  as  to  fairly  apprise  Hanford 
that  appellee  was  deaf,  or  for  some  reason  did  not  understand 
the  notice  or  the  situation. 

No  matter  what  public  notice  the  snperintendent  gave,  if, 
when  he  went  to  appellee  and  told  him  to  get  away,  tliere 
was  sufficient  in  the  conduct  of  appellee  to  induce  Hanford,  as 
a  reasonable  and  ordinarily  prudent  man,  to  believe  that  appel- 
lee either  did  not  hear  or  did  not  understand  his  warning,  and 
was  therefore  taking  no  precautions  for  safety  because  he  did 
not  see  the  necessity  of  so  doing,  and  not  from  indiflFerence 
or  recklessness,  we  think  the  superintendent  would  be  negli- 
gent in  not  ascertaining  the  cause  of  appellee's  apparent  indif- 
ference before  ordering  the  water  turned  on. 

The  court  gave  to  the  jury,  at  the  request  of  appellant,  the 
following  instruction : 

"  6.  The  court  instructs  the  jury  that  if  you  beh'eve  from 
the  evidence  that  thp  plaintiff  was  deaf  or  hard  of  hearing, 
then  it  was  the  duty  of  the  plaintiff  to  use  extra  precaution 
and  care  to  equalize  this  defect  in  transacting  business  where 
it  is  essential  one  should  exercise  the  sense  of  hearing." 

This  instruction  is  very  favorable  to  appellant,  and,  while 
it  is  true  as  a  general  proposition,  whether  it  would  be  good 
law  as  applied  to  a  case  like  the  present,  where  appellee  was 
upon  the  streets  of  a  city  ai;d  the  dafiger  arose  not  from  those 
things  ordinarily  to  be  expected  and  avoided,  but  from  an 
extraordinary  danger  occasioned  by  the  city,  it  is  not  neces- 
sary to  determine. 

But  appellant  had  the  advantage  of  it,  and  the  jury  have 
found,  after  requiring  of  appellee  this  extra  precaution  and 
care,  that  Hanford  was  negligent,  because  he  knew,  or  might 
have  known  as  a  reasonable  man,  that  for  some  cause  appellee 
was  ignorant  of  his  danger,  and  of  the  orders  given  for  the 
removal  of  his  team. 
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Some  of  the  inatrnctions  given  are  faulty,  especially  those 
in  reference  to  closing  and  guarding  the  streets  while  the 
work  was  being  done,  but  as  that  point  was  immaterial,  we 
can  not  believe  they  misled  the  jury  or  harmed  appellant.  As 
before  stated  the  vital  point  in  the  case  was  whether  the 
superintendent  was  negligent  in  not  properly  notifying 
appellee. 

The  jury  have  found  that  under  all  the  circumstances  of 
the  case  he  was,  and  upon  this  question  the  law  was  fairly 
and  fully  given  to  the  jury,  and  we  tliink  the  judgment  of  the 
court  below  should  be  affirmed. 

Judgment  affirmed. 


Henry  H.  Gary 

V. 

Samuel  S,  Cole. 


Practice, 

Where  a  question  is  purely  one  of  fact,  the  verdict  of  a  jury  will  not  be 
disturbed  unless  a  mistake  is  apparent. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  County  Court  of  Macoupin  County;  the 
Hon.  T.  P.  Peebles,  Judge,  presiding. 

Mr.  W.  M.  Ward,  for  appellant 

Messrs.  Anderson  &  Bell,  for  appellee. 

Per  Curiam.  Appellant  sold  appellee  fifty- three  hogs  at 
$4.20  per  hundred  pounds.  After  they  were  weighed  a  dis- 
pute arose,  and  appellant  claimed  that  a  mistake  of  one 
thousand  pounds  had  been  made  against  him,  and  upon  appel- 
lee refusing  to  pay  therefor,  suit  was  brought  before  a  justice 
of  the  peace,  where  appellant  recovered  a  judgment  for  $42. 
Upon  appeal  to  the  County  Court  judgment  was  given  fop 
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appellee  for  costs,  after  a  trial  before  such  court  and  a  jury. 
No  question  of  law  is  involved,  but  it  being  purely  a  question 
of  fact,  and  one  peculiarly  within  the  province  of  the  jury  to 
deternjine,  we  would  not  be  willing  to  interfere  with  their 
verdict,  unless  it  was  quite  apparent  from  the  evidence  that 
they  were  mistaken. 

We  tind  nothins:  in  the  case  which  would  warrant  us  in  sav- 
ing  that  the  jury  were  mistaken,  and  hence  the  judgment  of 
the  County  Court  will  be  affirmed. 

Judgment  affirmecL 


George  Hammon 

V. 

Commissioners  of  Highways.  [i  ^| 

Certiorari — Laying  Out  Boad-^Commiaeioners*  Notice  of  Meeting* 

In  a  notice  of  meeting  by  commissioners  to  examine  the  rente  and  bear 
reasons  for  and  agiiinst  tbe  laying  out  of  a  public  and  private  road,  tbe 
designation  of  tbe  place  for  such  meeting,  as  "  at  tbe  sigbt  of  tbe  proposed 
road  in  said  town,*'  is  too  indefinite  and  renders  tbe  proceedings  void. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Fulton  County;  the 
Hon.  J.  C.  Bagby,  Judge,  presiding. 

Messrs.  Gray  &  Waggoner,  for  appellant. 

Messrs.  Charles  F.  Eobison  and  John  W.  Bantz,  for 
appellees. 

Pleasants,  J.  Appellant  petitioned  for  and  obtained  a 
certiorari  to  review  the  record  of  the  proceedings  of  appellees, 
taken  to  lay  out  a  road  for  public  and  private  use,  on  his  land, 
for  a  distance  of  half  a  mile,  and  their  action  was  by  the  court 
below  **  aflSrmed." 
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There  is  but  one  point  urged  for  a  reversal  that  we  consider 
it  necessary  to  notice,  which  is  that  the  place  appointed  by 
the  commissioners  for  their  meeting,  to  examine  the  route  and 
hear  reasons  for  or  against  laying  out  the  road  petitioned  for, 
was  designated  in  their  notice  of  such  meeting,  as  "at  the 
sight  of  the  proposed  road  in  said  town."  We  think  this  was 
too  indefinite — no  particular  place,  but  any  place  along  a  line 
of  half  a  mile.  Commissioners  of  Highways  v.  Hoblit,  19 
111.  App.  261.  Whether  that  line  was  through  an  open  and 
level  prairie,  or  a  hilly  and  wooded  tract,  we  do  not  know; 
but  if  this  notice  should  be  held  sufficient  in  one  case,  consist- 
ency would  require  it  to  be  so  held  in  the  other^  for  its  suffi- 
ciency or  insufficiency  must  be  ascertained  from  its  terms  and 
not  from  proof  aliunde;  nor  do  we  see,  if  such  proof  were 
admissible,  what  length  of  line  could  be  fixed  as  a  limit  within 
which  sucJi  a  designation  of  the  place  would  be  sufficient. 

The  final  order  recites  that  they  fixed  "  tlie  house  of  John 
Quinn  in  said  town  "  as  the  place  of  such  meeting,  and  gave 
due  notice  thereof,  and  met  "  at  the  time  and  place  "  appointed, 
but  the  record  contradicts  that  recital.  It  appears  that  John 
Quinn  was  the  petitioner  for  the  road,  and  it  may  be  that  his 
house  was  on  the  site  of  it  as  proposed,  and  that  the  commis- 
sioners intended  his  house  as  the  place  of  meeting ;  but  it  was 
not  so  designated  in  the  notice. 

As  this  was  jurisdictional,  the  order  laying  out  the  road  was 
void,  and  the  judgment  of  the  Circuit  Court  will  be  reversed 
and  the  cause  remanded. 

Judgment  reversed  cmd  cause  remanded. 
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Board  of  Auditors  of  the  Town  of  Cottonwood 

V. 

The  People  ex  rel. 

Mandamus — Duties  qf  Board  of  Town  Auditors — Powers*  of  Town 
and  of  Board — Judgment  against  Highway  Commissioners — Reimburse- 
ment, 

1.  Mandamus:  will  not  lie  to  compel  a  board  of  town  auditors  to  audit 
and  allow  a  claim  of  commissioners  of  highways  for  reimhurseiuent,  becaus^e 
of  a  jadgment  secured  a^inst  them  for  illegally  digging  a  ditch  by  the 
side  of  the  highway,  to  the  damage  of  an  adjoining  property  owner. 

2.  A  vote  of  the  town  attempting  to  make  the  amount  of  such  judgment 
a  charge  against  the  town  was  ultra  vires  and  of  no  effect. 

[Opinion  filed  September  20,  1890.] 

In  error  to  the  Circuit  Court  of  Cumberland  County;  the 
Hon.  W.  C.  Jones,  Judge,  presiding. 

Messrs.  Cbaig  &  Ckaig  and  J.  B.  Atchison,  for  plaintiffs  in 
error. 

A  complete  answer  to  the  remedy  sought  in  this  case  is 
this:  If  the  petitioners  have  a  legal  claim  against  the  town 
of  Cottonwood,  suit  pan  be  maintained  in   the  ordinary  way. 

The  rule  seems  to  be,  without  any  exception,  that  all  claims 
against  this  kind  of  a  corporation  should  be  referred  to  the 
arbitrament  of  a  jury,  or  to  the  ordinary  process  of  the 
courts,  and  they  can  not  be  determined  by  proceedings  by 
mandamus.  The  existence  of  other  adequate  and  specific 
legal  remedy  is  a  bar  to  relief  by  this  extraordinary  writ,  and 
the  courts  will  only  put  in  requisition  these  extraordinary 
powers,  in  cases  where  no  remedy  can  be  had  in  the  usual 
course  of  the.  law.    High  on  Extraordinary  Remedies,  Sec.  338. 

And  the  case  of  the  People  ex  rel.  v.  Clark  County,  50  111. 
213,  seems  to  be  conclusive  against  the  petitioners  in  this  case. 
That  was  an  application  for  a  writ  of  mandamus  to  compel 
the   county  to  pay  an   order.     The  court  in  that  case  say : 
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"  Unfortunate,  indeed,  would  be  the  condition  of  counties,  if 
every  holder  of  its  orders,  no  matter  how  small  the  sum 
might  be,  could  call  for  this  high  prerogative  writ.  Tliere 
would  be  no  end  to  applications  for  them  could  this  be  sanc- 
tioned." 

The  law  places  funds  at  the  disposal  of  the  commissionera 
of  highways  for  road  and  bridge  purposes,  and  if  it  is  a  proper 
case,  they  could  pay  it  without  bringing  in  the  supervisor  and 
town  auditors.  The  supervisor  and  town  auditors  can  not 
levy  a  tax  for  road  and  bridge  purposes.  The  commissioners 
can  only  do  that 

The  right  of  the  party  asking  for  a  peremptory  writ  of 
mandamus  must  be  unquestionable.  Silver  v.  The  People,  45 
111.  225;  County  of  St.  Clair  v.  The  People,  85  111.  396;  Peo- 
ple V.  The  Town  of  Clayton,  88  111.  45;  People  v.  Davis,  93 
111.  133. 

Messrs.  L.  N.  Bkkwer  and  W.  S.  Evbbhart,  for  defend- 
ants in  error. 

The  argument  of  counsel  for  plaintiffs  in  error  seems  to 
have  been  made  without  reference  or  regard  to  section  9, 
chapter  87,  page  588,  S.  &  C.  Stat.,  by  which  it  is  expressly 
provided  that  "The  proceedings  for  a  writ  of  mandamus 
shall  not  be  dismissed,  nor  the  writ  denied,  because  the  peti- 
tioner may  have  another  specific,  legal  remedy." 

Also  the  case  of  Lower  v.  United  States,  91  U.  S.  536,  L. 
C.  P.  &  Co.,  Vol.  23,  page  420,  in  which  it  is  said :  "  In  view 
of  the  statute,  inquiry  whether  there  is  a  better  mode  of 
redress  than  one  asked  for  does  not  arise."  Also  Highway 
Commissioners  v.  People,  73  111.  203;  People  v.  Crotty,  93 
III.  180;  E.  St.  L.  V.  Millard,  14  111.  App.  483. 

That  a  board  of  auditors  may  be  compelled  by  mandamus  to 
audit  and  allow  a  claim  when  it  is  a  mere  ministerial  act,  has 
long  since  been  well  settled.  High  on  Extraordinary  Reme- 
dies, page  257;  State  v.  Buckles,  39  Ind.  272;  Lower  v.  United 
States,  91  U.  S.  536,  L.  C.  P.  &  Co.,  Vol.  23,  page  420. 

In  the  case  of  State  v.  Buckles,  enpra^  the  court  says:  "  A 
county  auditor  may  be  compelled  by  mandamus  to  draw  his 
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warrant  upon  the  treasurer  of  the  county  for  the  payment  of 
a  sum  allowed  by  the  board  of  county  supervisors  who  have 
appropriated  the  money  and  directed  the  auditor  to  draw  his 
warrant  therefor." 

Wall,  J.  This  was  a  proceeding  by  mandamus  to  compel 
the  board  of  town  auditor^  of  the  town  of  Cottonwood  to 
audit  an  alleged  claim  in  favor  of  the  relators  against  the 
town. 

It  appears  from  the  averments  of  the  petition  that  the 
relators  were  commissioners  of  highways  of  said  town,  and 
while  acting  in  that  capacity  they  caused  a  ditch  to  be  dug 
along  a  public  highway  of  the  town.  This  ditch  furnished  a 
cause  of  action  to  one  Robert  Scott,  who  brought  suit  against 
the  relators,  and  recovered  a  judgment  against  them  for  the 
sum  of  $18  and  costs,  which  /josts,  together  with  attorney 
fees,  amounted  to  $156.60,  making  a  total  outlay  of  $174.60, 
for  which  relators  sought  to  be  reimbursed  in  this  proceed- 
ing. The  petition  alleges  that  the  ditch  was  a  benefit  to  tlie 
hi«j;}iway,  and  that  the  town  is  enjoying  the  advantage 
thereby  aCForded. 

It  is  further  alleged  that  on  the  3d  day  of  April,  1888,  at 
a  regular  town  meeting,  a  resolution  was  adopted  making 
said  sum  a  charge  upon  the  town,  to  be  paid  out  of  the  town 
funds,  and  that  the  sum  should  be  audited  and  allowed  against 
the  town.  It  is  fnrthei  alleged  that  the  board  of  town 
auditors,  though  duly  requested,  refused  to  audit  said  acconnt 
and  make  it  a  town  charge,  and  to  compel  them  to  do  so,  this 
petition  was  filed. 

A  demnrrcr  was  interposed  to  the  petition,  which  wasover- 
rnled,  and  the  defendants  not  desiring  to  answer  further, 
judgment  was  entered  as  prayed,  from  which  an  appeal  is 
prosecuted  to  this  court  The  statute  provides  that  in  each 
town  the  supervisor,  town  clerk  and  the  justices  of  the  peace 
of  the  town  shall  constitute  a  board  of  auditors,  who  shall 
meet  at  the  town  clerk's  office  for  the  purpose  of  examining 
and  auditing  the  town  accounts  semi-annually,  on  the  Tues- 
day next  preceding  the  annual  meeting  of  the  county  board, 

ToL-XXXVIIIli 


242  Appellate  Courts  of  Illinois. 

Vol.  38.  J  Board  of  Auditors  y.  The  People. 

and  on  the  Tuesday  next  preceding  the  annual  town  meeting, 
at  which  semi-annual  meetings  they  are  required  to  examine 
the  accounts  of  the  supervisor,  overseer  of  the  poor,  and  the 
commissioners  of  higlnvays,  for  all  moneys  received  and  dis- 
bursed by  them,  and  also  to  examine  and  audit  all  charges  and 
claims  ap^ainst  the  town,  and  the  compensation  of  town  ofli- 
cers,  except  that  of  the  supervisor,  for  county  service.  The 
accounts  so  audited  and  those  rejected,  if  any,  are  to  be  deliv- 
ered with  the  certificate  of  the  auditors  to  the  town  clerk,  to 
be  by  him  kept  on  file  for  public  insf)ection,  and  to  be  pro- 
duced and  read  at  the  next  annual  meeting,  and  the  accounts 
so  audited,  when  certified  to  the  county  clerk,  become  the 
basis  ^w  tanto  of  the  tax  levy  of  the  town.  Chap.  139,  Art. 
13,  K.  S.  It  will  be  seen  that  the  action  of  the  board  of 
auditors  is  of  the  utmost  importance,  and  that  their  certificate 
when  not  impeached  has  all  the  force  and  effect  of  a  final 
judgment  against  the  town,  to  be  collected  by  the  process  of 
taxation.  The  board  is  composed  of  town  officers,  chosen  by 
the  people,  and  presumably  worthy  of  public  confidence.  It 
is  reasonably  clear  that  in  the  general  discharge  of  their 
duties,  they  are  expected  to  exercise  their  own  jiidgm3nt  and 
to  reject  all  claims  not  properly  chargeable  against  the  town. 
It  may  be  conceded  that  when  a  court  of  competent  juris- 
diction has  determined  the  liability  of  the  town  to  pay  a  cer- 
tain demand,  it  would  be  the  plain,  unquestionable  duty  of  the 
board  to  audit  and  allow  the  claim,  so  that  it  may  be  included 
in  the  next  tax  levy,  as  was  held  in  Lower  v.  United  States,  91 
U.  S.  536,  and  perhaps  there  are  other  instances  where  the  duty 
to  audit  is  so  manifest  that  mindamus  will  lie;  but  whenever 
there  is  not  so  clear  and  undoubted  a  right,  and  where  there 
must  be  investigation  and  decision  upon  facts  to  be  presented 
and  considered,  where  judgment  and  discretion  must  be  exer- 
cised, mandamus  will  not  furnish  the  appropriate  remedy  to 
compel  a  particular  action  or  decision.  The  circumstance 
relied  upon  here  is  that  the  electors  at  a  town  meeting 
approved  this  claim  and  ordered  it  paid,  and  tlie  question  aris- 
ing is,  what  legal  significance  is  there  in  such  action  of  the 
town  meeting.      The  town  is  the  creature  Oi   the  Legisia- 
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ture,  endowed  with  limited  powers  and  functions,  to  be  used 
for  the  purpose  of  administering  government  in  the  locality. 
It  ie  a  mere  agency  of  the  State,  and  can  do  nothing  beyond 
the  defined  limits  of  authority  prescribed  in  the  statute.  The 
powers  to  bo  exercised  by  the  electors  at  the  town  meeting  are 
set  forth  with  precision  and  particularity,  but  we  find  nothing 
which  in  direct  terms  or  by  inference  would  authorize  them 
to  pass  upon  and  allow  or  reject  tliis  or  any  such  demand.  We 
find  that  the  board  of  auditors  is  charged  with  this  very  duty, 
and  upon  familiar  rules  of  cjnstruction  we  hold  that  the  giv- 
ing of  such  power  to  the  one  and  not  giving  to  the  other  is 
in  effect  an  exclusion  as  to  the  latter.  Hence  it  is  plain  that 
the  vote  of  the  electors  in  the  town  meeting  would  not  bind 
the  board  to  reject  a  proper  claim,  or  to  audit  and  allow  an 
improper  one. 

Then  is  this  claim  so  clear  and  unquestionable  that  it  was 
the  undoubted  right  of  the  claimiut  to  have  it  audited  and 
included  in  the  tax  levy  for  collection  ?  The  judgment  in  the 
case  of  Scott  v.  tlie  relator  was  conclusive  as  to  the  parties 
thereto,  and  those  in  privity  with  them,  but  not  as  to  others. 
It  does  not  appear  what  was  the  nature  of  the  injury  done  to 
Scott  by  the  making  of  the  ditch,  but  it  must  be  inferred,  we 
think,  that  it  was  from  water  thereby  turned  upon  his  land. 
If  the  commissioners  found  it  necessary  to  inflict  such  injury 
wpon  the  land  owner  they  should  have  proceeded  under  Sec. 
8,  Ch.  121,  and  having  ascertained  the  damages  as  there  pro- 
vided, they  could  lawfully  appropriate  the  road  and  bridge 
money  of  the  town  to  pay  the  same.  If,  without  resorting  to 
the  forms  authorized  by  law,  they  inflict  injury,  they  can  not 
ask  the  town  to  pay  the  expenses  incurred  by  them  in  defend- 
ing a  suit  brought  against  them  for  such  illegal  act.  In 
Cooney  v.  The  Town  of  Hartland,  95  111.  516,  the  Supreme 
Court  held  that  the  town  was  not  liable  to  the  land  owner  for 
an  injury  to  land  caused  by  the  unlawful  conduct  of  the  high- 
way commissioners  in  diverting  water  from  its  natural  course 
in  the  construction  or  improvement  of  a  public  highway.  It 
was  there  said  that  if  the  commissioners  seize  property  with- 
out lawful  right,  or  injure  the    same  unlawfully,  the  tort  is 
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that  of  the  men  who  did  the  act,  and  can  not  properly  be 
regarded  as  the  act  of  the  corporation.  The  claim  here  pre- 
sented is  bj  the  commissioners  for  indemnity  against  the  loss 
sustained  by  them  in  a  suit  brought  by  the  land  owners  on 
account  of  an  illegal  act  for  which,  according  to  the  rule  an- 
nonneed  in  the  case  last  cited,  no  action  wonld  lie  against  the 
town.  If  the  land  owner  could  not  recover  in  a  direct  pro- 
ceeding against  the  town,  upon  what  ground  can  the  commis- 
sioners succeed  in  this  proceeding? 

We  are  of  opinion  the  court  erred  in  overruling  the  de- 
murrer and  in  rendering  judgment  according  to  the  prayer  of 
the  petition. 

The  judgment  will  therefore  be  reversed  and  the  cause 
remanded. 

Reveraed  and  remanded. 


Baxteb  D.  Harbison 

V. 

H.    L.  TiMMONS. 

Practice — Partition  Proceeding — Order  of  Resale, 

An  order  of  re-sale  in  a  partition  proceeding,  at  the  risk  of  the  original 
purchaaer^who  has  failed  to  comply  with  the  terms  of  the  sale*  is  void, where 
no  notice  has  been  given  to  such  purchaser  to  show  cause  why  it  should  not 
be  made. 

[Opinion  filed  September  20,  1890.] 

In  errob  to  the  Circuit  Court  of  Champaign  County;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  E.  L.  Sweet,  for  plaintiff  in  error. 

Mr.  F.  M.  Weight  and  S.  R.  Beed,  for  defendant  in  error. 

Wall,  J.     This  was  an  action  in  the  Circuit  Court  of  Cham- 
paign County  to  quash  an  execution. 
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The  motion  was  granted  and  with  it  an  order  enjoining  any 
further  execution  under  the  order  upon  which  the  execution 
in  question  was  issued. 

The  question  involved  is  as  to  the  validity  of  an  order  of 
re-sale  in  a  partition  proceeding,  at  the  risk  of  the  original  pur- 
chaser, who  has  failed  to  comply  with  the  terms  of  the  sale. 

The  Circuit  Court  held  the  order  was  invalid  because  it  was 
entered  without  first  having  given  notice  to  the  purchaser  to 
show  cause  why  it  should  not  be  made. 

It  appears  that  the  master,  having  reported  the  sale  and  non- 
compliance with  the  terms  thereof  by  the  purchaser,  the  court 
ordered  that  the  purchaser  "comply  with  the  terms  of  his 
said  purchase  within  ten  days  from  this  date,  and  that  in 
default  thereof  said  property  will  be  again  sold  by  said  master 
at  the  risk  of  said  purchaser,  Timmons,  for  any  deficiency  in 
the  amount  of  such  sale."  At  a  later  day  in  the  term  an  order 
was  entered  reciting  that  the  purchaser  had  been  served  with 
a  copy  of  the  last  named  order,  and  he  wholly  failing  to  appear 
or  say  anything  in  this  behalf,  it  was  ordered  that  the  purchaser 
pay  to  the  master  the  remainder  of  the  cash  payment  and  give 
security  for  the  deferred  payments,  as  in  the  decree  of  sale 
originally  required,  within  thirty  days  after  notice  of  said 
order  and  decree,  and  in  default  that  the  master  proceed  to  sell 
the  premises  on  certain — the  same  terms  and  conditions  as  for- 
merly provided,  setting  them  out  in  detail,  and  that  for  any 
deficiency  an  execution  should  issue,  etc 

The  re-sale  was  made,  and  at  the  next  term  of  court  a  report 
thereof  was  presented,  from  which  it  appeared  tliere  was  a 
deficiency  of  $1,235.50,  and  it  was  thereupon  ordered  that  an 
execution  issue  to  the  sheriflP  of  said  county  for  said  sum 
a^inst  the  said  purchaser,  which  was  the  execution  in  ques- 
tion. 

As  we  understand  the  practice  in  such  cases,  it  is  necessary 
that  the  purchaser  have  notice  to  show  cause  why  he  should 
not  comply  with  the  sale,  and  why  a  re-sale  should  not  be 
made  at  his  risk.  Hill  v.  Hill,  58  111.  239;  Thrifts  v.  Fritz, 
101  III.  457.  In  this  instance  no  such  notice  was  given.  The 
liret  order  entered  was  absolute,  and  though  the  purchaser 
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was  served  with  a  copy  of  it  before  the  second  order  was 
entered,  he  was  not  notified  to  show  cause  against  it.  He  was 
thereby  merely  advised  that  he  had  been  ruled  to  comply  with 
the  sale,  and,  if  he  did  not,  a  re-sale  would  be  made  at  his 
risk.  Tliere  was  no  intimation  that  he  might  still  show 
cause.  The  second  order,  if  it  is  to  be  regarded  as  the  one 
under  which  the  re-sale  was  made,  was  not  founded  upon 
notice. 

We  are  of  opinion  the  execution  was  properly  quashed,  and 
the  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 


Jacob  Grimes,  Jr., 

151  m\  ^' 

George  F.  Hilliary,  Administrator, 

Administration — Remedies  at  Law  and  Equity — When  Statutory  Rem- 
edy  Merely  Cumulative — Discovery, 

1 .  Upon  a  bill  filed  by  an  administrator  for  diflcovery  as  to  date,  rate  of 
interest,  etc.,  of  notes  al leered  to  be  due  the  estiite  from  defendant,  but 
which  hiid  been  lost,  it  is  held:  That  the  remedies  conferred  by  statute 
were  not  exclusive  of  the  original  remedy  at  equity. 

2.  Since  a  discovery  by  answer  was  the  ohly  relief  sougrht,  a  rule  to 
answer  was  in  eifect  a  final  decree  from  which  an  appeal  would  lie. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Vermillion  County;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  W.  R.  La  WHENCE,  for  appellant 

Messrs.  E.  R  E.  Kimbeough  and  J.  B.  Mann,  for  appellee. 

Pleasants,  J.  The  bill  filed  by  appellee  herein  set  forth 
that  he  was  appointed  administrator  of  the  estate  of  Jacob 
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Grimes,  Sr.,  who  died  in  April,  1885;  that  appellant  was  in- 
debted to  the  deceased  in  his  lifetime,  for  which  he  gave  two 
promissorj  notes  for  $1,000  and  $900  respectively;  that  said 
notes  liave  never  been  in  the  possession  of  the  complainant; 
that  the  heirs  of  said  decedent  claim  that  they  were  never  paid 
and  rightfully  belong  to  the  estate;  that  they  were  last  seen 
in  the  possession  of  the  defendant;  that  the  County  Court  of 
Vermillion  County  has  duly  entered  an  order  against  com- 
plainant as  such  administrator,  requiring  him  to  bring  suit 
against  said  defendant  on  accouut  of  said  indebtedness;  and 
that  complainant  is  unable  to  declare  upon  said  notes  because 
he  does  not  know  the  date,  time  of  maturity,  rate  of  interest 
or  place  for  payment,  if  any  such  rate  or  place  was  therein 
stated,  of  said  notes  or  either  of  them;  and  prays  a  discovery 
by  defendant  of  those  particulars,  and  an  answer  to  the  inter- 
rogatories appended,  calling  for  them. 

To  this  bill  tlie  defendant  interposed  a  demurrer  for  want 
of  equity,  which  the  court  overruled,  and  thereupon  entered  a 
rule  requiring  him  to  answer  by  a  day  therein  stated.  De- 
fendant abiding  by  his  demurrer  declined  to  answer,  excepted 
to  the  ruling  of  the  court  and  took  this  appeal. 

Since  a  discovery  by  answer  was  the  only  relief  sought,  the 
rule  to  answer  was,  in  effect,  a  Una!  decree,  and  subject  to 
appeal. 

The  ground  of  demurrer  relied  on  is  that  complainant  has 
an  adequate  remedy  at  law;  first,  by  citation  from  the  County 
Conrt  and  proceedings  thereon,  under  Sec.  81  of  Chap.  3  of  the 
R.  S.,  and  also  under  the  provisions  by  which  he  could  com- 
pel the  testimony  of  defendant  on  his  behalf  in  the  suit  at 
]aw,  and  make  any  amendment  of  his  declaration  which  the 
evidence  might  require. 

The  original  power  of  equity  in  such  cases,  however,  is  not 
questioned.  It  is  expressly  recognized  in  Sec.  20  and  else- 
where in  Chap.  22,  E.  S.  And  in  1  Story's  Eq.  Jur.,  Sec.  80, 
after  the  statement  that  courts  of  law  have  come  to  exercise 
many  of  the  }X)wers  once  peculiar  to  equity,  it  is  said :  "And 
sometimes  the  Legislature  by  express  enactment  has  conferred 
on  courts  of  law  the  same  remedial  faculty  which  belongs  to 
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courts  of  equity.  Now  (as  we  have  seen)  in  neitlicr  case,  if 
the  courts  of  equity  originally  obtained  and  exercised  juris- 
diction, is  that  jurisdiction  overturned  or  impaired  by  this 
change  of  the  authority  at  law  *  *  *  ;  for  uulesS'there 
are  prohibitory  or  restrictive  words  used,  the  uniform  inter- 
pretation is  that  they  confer  concurrent  and  not  exclusive 
remedial  authority."  See,  also,  Pomeroy's  Eq.,  Sees.  19.% 
279;  and  Eispham,  Sec.  10;  Wade  v.  Pritchard,  69  ill.  279. 
The  statutory  provisions  referred  to  contain  no  words  prohil»- 
itory  or  restrictive  of  the  original  power  of  the  courts  of  equity; 
and  while  there  may  be  many  cases  in  which  these  concurrent 
and  cumulative  remedies  wonld  be  the  more  convenient,  there 
may  be  many,  also,  in  which  the  plaintiff  would  wisely  prefer 
not  to  depend  upon  testimony  of  his  adversary  before  a  jury 
for  proof  of  anything,  or  to  use  him  for  formal  proof  and 
yet  not  venture  to  ask  him  about  the  merits,  or  to  risk  the 
necessity  of  trying  to  impeach  one  whom  he  had  himself 
offered  as  a  witness  for  any  purpose.  We  think  these  reme- 
dies did  not  bar  the  relief  sought  in  equity,  and  the  order  of 
the  court  below  will  be  affirmed. 

Order  affirmed. 


Town  of  Brown 

V. 

Eli    Barrett. 

Beads  and  Bridges — Action  to  Recover  Penalty  for  Saturating  Puhh'e 
Boad—Const ruction  of  Utaiute — Current  of  Water,  What  is — Boad  and 
Bridge  Act,  Sec.  71. 

1.  Appellee  collected  the  wafer  wliich  wop  accn^tomed  to  Bow  over  a 
wide  surface  of  land,  and  brought  the  same  by  tile  drainage  to  a  point 
where  it  dischargred  and  saturated  a  road;  it  is  held:  That  this  was  '*  turn- 
ing a  current  of  wat.er  so  as  to  saturate  or  wash  **  a  public  road  witbio  the 
meaning  of  Sec.  71  of  the  Road  and  Bridge  Act. 


J 
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Appeal  from  the  Circuit  Court  of  Champaign  County;  the 
Hon.  E.  P.  Vail,  Judge,  presiding. 

Mr.  J.  L.  Ray,  for  appellant. 
Mr.  J.  S.  Wolfe,  for  appellee. 

Wall,  J.  This  was  an  action  before  a  justice  of  the  peace 
to  recover  the  penalty  provided  by  Sec.  71  of  tlie  Road  and 
Bridge  Act,  for  turning  a  current  of  water  so  as  to  saturate  or 
wash  a  certain  public  road.  The  case  having  been  removed 
by  appeal  to  the  Circuit  Court,  was  then  tried  by  the  court 
without  the  intervention  of  a  jury,  resulting  in  a  judgment 
for  the  defendant,  and  by  the  further  appeal  of  the  town 
the  record  is  brought  to  this  court. 

It  appears  from  the  evidence  that  the  defendant  had  drained 
his  land  by  tile,  in  such  a  way  as  to  collect  the  water  which 
was  accustomed  to  flow,  in  a  different  state,  over  a  wide  sur- 
face, and  not  in  any  specific  course  or  channel,  and  bring  the 
same  to  a  point  on  his  own  premises  a  few  feet  from  the  road, 
where  it  saturated  the  ground  at  the  mouth  of  the  tile,  and 
that  the  saturation  thus  occasioned  extended  to  and  injured 
the  road.  It  also  appeared,  tliat  while  the  greater  part  of  the 
land  thus  drained  naturally  sloped  toward  the  road,  the  natural 
course  of  drainage  did  not  bring  all  the  water  to  the  point  in 
question,  and  that  but  for  the  artificial  drainage  the  saturation 
complained  of  would  not  have  occurred;  and  it  also  appeared 
that  about  fifteen  acres  of  the  surface  drained  by  this  tile 
naturally  sloped  in  the  opposite  direction,  and  but  for  the  tile 
would  not  have  drained  toward  the  road  at  all. 

Sec.  71,  of  the  Road  and  Bridge  Act,  provides  that,  "  If 
any  person  shall  injure  or  obstruct  a  public  road  by  *  *  * 
turning  a  current  of  water  so  as  to  saturate  or  wash  the  same, 
*  ♦  *  he  shall  forfeit  for  every  such  offense  a  sum  not 
less  than  $3  nor  more  than  $10." 

It  is  nrged,  upon  behalf  of  the  appellee,  that  to  drain  a  sur- 
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face  of  land  by  tile  in  the  manner  above  stated,  is  not  "  turn- 
ing a  enrrent  of  water,"  within  the  meaning  of  the  statute, 
and  that  there  is  here  no  violation  of  the  same.  The  argu- 
ment is,  that  a  "  current  of  water  means  a  bodj  of  water 
flowing  in  a  limited  specific  stream,  confined  by  certain  banks 
or  boundaries."  We  think  this  position  not  well  taken,  and 
that  the  construction  thus  sought  to  be  placed  upon  the 
language  of  the  statute  is  too  narrow.  Water  may  be  accus- 
tomed to  flow  in  a  limited  stream  or  over  a  wide  surface,  and 
may  flow  continuously  or  at  intervals,  but  wherever  it  flows 
it  is  a  current.  It  is  no  doubt  true-  that  in  speaking  of  a  cur- 
rent of  water,  it  would  ordinarily  be  intended  to  refer  to 
a  stream  within  definite  and  specific  limits,  more  or  less  con- 
stant and  regular  and  flowing  continuously;  but  this  is  not 
necessarily  so,  and  in  order  to  determine  what  such  phrase 
was  designed  to  enforce,  embrace  or  designate,  it  would  be 
proper  to  regard  the  general  subject  under  consideration.  The 
evil  which  tiiis  statute  was  aimed  at  might  bo  produced  as 
efl^ectually  by  turning  the  diffused  drainage  of  a  wide  surface 
to  one  place,  as  by  diverting  the  contents  of  a  narrow  stream. 
We  are  clearly  of  opinion  that  such  drainage  is  within  the 
purview  of  the  law,  and  that,  as  apph'ed  to  the  general  subject, 
the  language  employed  fairly  covers  and  includes  it. 

It  is  argued  by  counsel  for  appellee,  that  the  ruling 
announced  in  Peck  v.  Ilerrington,  109  111.  611,  justifies  the 
action  of  appellee  in  thus  draining  his  land.  We  do  not 
so  understand  the  doctrine  of  that  case.  It  was  there  held 
that  the  owner  of  the  upper  field  can  not  construct  drains  or 
ditches  so  as  to  create  new  channels  for  water  in  the  lower 
field,  but  he  may  make  such  drains  for  agricultural  pur- 
poses on  his  own  land,  as  may  be  required  for  good  hus- 
bandry, although  by  so  doing  the  flow  of  water  may  be 
increased  in  a  regular,  well  defined  channel,  which  carries  the 
water  from  the  upper  to  the  lower  field. 

In  the  case  at  bar  the  owner  of  the  upper  field  did  not 
drain  into  a  regular  or  well  defined  channel,  but  directed  the 
surface  water  to  the  new  course  of  the  drain,  thus  bringing 
the  entire  mass  to  a  new  point,  where  there  was  no  channel  or 
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outlet  natiirallj  provided,  and  thereby  placing  an  additional 
burden  upon  tlie  land  adjacent  to  the  mouth  of  the  drain. 

See,  in  this  connection,  Wagner  v.  Chaney,  19  111.  App.  546, 
where  a  similar  view  of  the  ruling  in  Peck  v.  Harrington 
was  taken.  But  there  can  be  no  possible  doubt  that,  as  to  the 
water  diverted  from  the  west  side  of  the  land  of  appellee, 
and  by  the  drain  taken  to  the  point  in  question,  the  action  of 
the  appellee  was  wholly  unwarranted.  Anderson  v.  Hender- 
son, 124:  111.  164;  Dayton  v.  Drainage  Com'rs,  128  III.  271. 
The  surface  water  so  diverted  was  considerable  in  extent — 
fifteen  acres  being  involved — and  it  is  a  necessary  presump- 
tion that  the  amount  thus  added  to  the  drainage  from  the 
eastern  slope  did  appreciably  and  substantially  augment  the 
saturation  of  the  road. 

Upon  the  whole  case  we  are  of  the  opinion  that  the  judg- 
ment for  the  defendant  was  erroneous.  It  must,  therefore, 
be  reversed  and  the  cause  remanded  for  another  trial. 

JSeversed  and  remanded. 


William  Cloke  et  al. 

V. 

Martin    Shafroth. 

Warehousemen — Trading  in  Property  of  Depositors — Liability  in  Case 
of  Loss  by  Fire. 

1.  WarehoQflemen  can  not  lawfully  trade  in  property  of  depositors, 
without  their  consent. 

2.  Where  they  do  so  trade  with  part  of  grain  deposited,  they  author- 
ize the  original  owners  to  treat  the  entire  lot  delivered,  as  sold  to  the 
warehousemen,  and,  in  case  of  its  destruction  by  fire,  are  liable  for  the 
full  amount,  and  not  merely  for  the  shortage. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circuit  Court  of  Ford  County;  the  Hon, 
A.  Sample,  Judge,  presiding. 

Mr.  C.  H.  Pai'son,  for  appellants. 
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McBsrs.  Cook  &  Moffett,  for  appellee. 

Pleasants,  J.  This  is  a  companion  case  to  that  of  the 
same  appellants  against  Dowse,  of  this  term,  with  the  diflFer- 
ence,  however,  that  here  the  corn  in  question  was  never  in 
their  warehouse,  nor  in  any  crib  or  other  building  used  in 
connection  with  it.  It  was  hauled  there  on  September  28th, 
but  the  elevating  machinery  being  then  out  of  order,  it  was, 
at  their  suggestion,  shoveled  into  cars,  and  was  by  them  so 
shipped  to  Chiciigo  and  sold,  they  receiving  the  money. 

We  apprehend  that  in  any  aspect  of  the  case,  they  are 
liable.  They  claim  the  corn  was,  in  effect,  stored;  that  they 
kept  on  hand  and  could  have  delivered  to  appellee  on  his 
demand,  at  any  time  before  the  fire  (which  occurred  on  the  Ist 
of  October),  an  equal  quantity,  of  like  grade  and  quality;  and 
that  as  their  warehouse  was  burned  without  their  fault,  he 
should  bear  the  loss. 

But  as  we  saw  in  the  other  case,  they  never  liad  in  store  at 
any  one  time,  the  equivalent  of  what  they  were  responsible 
for  as  warehousemen,  and  when  the  corn  in  question  was 
shipped  out  were  far  short.  They  could  have  met  appellee's 
demand  only  by  giving  him  corn  in  the  ear,  or  corn  due  to 
other  parties,  and  not  their  own.  We  do  not  understand  that 
warehousemen  may  lawfully  trade  in  the  property  of  depos- 
itors without  their  consent,  unless  they  keep  on  hand  for 
them  its  full  equivalent  in  kind.  The  amount  here  is  shown 
to  have  been  1,010  bushels,  and  the  judgment  for  $262.60 
Will  be  affirmed. 

Judgment  affirmed. 


William  Cloke  et  al. 

V. 

Samuel  Dowse. 

Warehousemen — FSale  hy  Them  of  Part  of  Stored  Grain — Righi  of 
Owner  to  Consider  Grain  Sold  to  Warehousemen — Destruction  of  Wart-^ 
house  by  Fire. 


Thied  District— ^Iay  Teem,  1890.        253 

Cloke  V.  Dowse. 

Where  warehousemen,  by  Rellinflr  part  of  frrain  stored,  put  it  out  of  their 
power  to  return  to  the  owners  the  full  amount  of  grain  delivered  them, 
they  by  such  act  authorize  the  owners  to  consider  the  entire  deposit  of  grain 
as  sold  to  them,  and  in  case  of  destruction  of  the  grain  by  fire  the  ware- 
houi<emen  are  liable  to  the  original  owners  for  the  full  amount  of  the  grain 
stored. 

[Opinion  filed  September  20,  1890.] 

Appeal  from  the  Circnit  Oonrtof  Ford  County;  the  Hon. 
A.  Sample,  Judge,  presiding. 

Mr.  C.  H.  Payson,  for  appellants. 

Mes6i*s.  Cook  &  Moffett,  for  appellee. 

Pleasants,  J.  Appellants  operated  a  public  warehouse  of 
class  B,  at  Kempton.  On  the  7th  of  September,  1889,  appel- 
lee delivered  to  them  there  over  2,000  bushels  of  shelled  corn. 
There  was  no  special  agreement  between  the  parties  as  to  a 
sale  or  a  storage  of  the  grain ;  but  by  the  rules  of  storage, 
printed  and  posted  at  the  warehouse,  ''all  grain  in  good  con- 
dition might  be  stored  thirty  days  free  of  charge,  and  there- 
after at  one  cent  per  bushel  for  fractional  thirty  days  from 
five  to  fifteen;  over  that  number  of  days  and  under  thirty,  one 
cent — all  subject  to  owner's  risk" — and  appellants  ''reserved 
the  right  to  inspect  all  grain  presented  for  storage,  and  to  place 
therewith  other  grain  of  same  grade  and  quality."  It  was 
their  custom  in  the  absence  of  any  special-  agreement  to  ship 
from  grain  on  storage  indiscriminately,  whenever  they  saw 
fit,  and  retura  an  equal  amount  of  same  grade  and  quality,  or 
pay  the  market  price  on  the  day  when  settlement  was 
demanded — taking  the  chances  of  a  rise  or  fall  between  the 
dates  of  shipment  and  settlement.  The  warehouse  was  burned 
on  October  1st.  They  concede  that  at  the  time  of  the  fire 
the  grain  actually  in  store  was  300  bushels  short  of 
the  quantity  for  which  they  were  chargeable  to  different 
parties;  and  that  of  tiie  amount  claimed  to  be  on  hand  1,500 
bushels  were  in  the  ear,  in  cribs  used  in  connection 
with  the  warehouse,  and  a  thousand  in  cars,  to  be  stored  for 
Martin  Shafroth.  Thus  they  claim  that  they  were  liable  for 
about  5,200  bushels,  and  had  on  hand  about  4,966.    Appellee 
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claims,  however,  and  there  was  evidence  tending  to  prove  that 
they  were  short  considerably  more,  and  appellants  admit  they 
were  in  the  habit  of  shipping  stored  corn  without  regard  to 
the  extent  to  which  it  would  leave  them  short  for  a  time, 
trusting  to  be  able  to  buy  in  enough  to  meet  the  demand 
when  made  by  the  owner.  It  also  appears  that  appellants  at 
tliree  different  times  after  the  delivery  by  appellee,  and  before 
the  iire,  paid  or  advanced  to  him  sums  of  money  amounting 
in  all  to  $100 — which  he  claims  to  have  understood  and 
received  as  payments  on  account  of  the  corn,  and  they  as 
accommodation  loans  until  he  should  make  sale  of  iU  though 
they  say  it  was  the  universal  custom  of  those  who  stored  grain 
with  them  to  sell  to  them. 

After  the  fire  appellants  were  willing  to  pay  appellee  for 
his  proportion  of  the  amount  they  were  short,  as  having 
shipped  and  converted  so  much  of  his  corn,  but  no  more;  and 
this  suit  was  brought  to  recover  the  value  of  all  he  delivered. 
The  cause  was  tried  by  the  court  without  a  jury,  and  for 
reasons  stated  in  an  opinion  iiled  judgment  was  rendered  in 
favor  of  the  plaintiff  for  $480.69. 

Our  view  of  the  case  is  that  though  there  was  never  any 
express  agreement  for  a  sale  of  the  corn  to  apt^ellants,  and 
though  the  conduct  of  the  parties  as  shown,  (until  appellants, 
by  their  shipment  and  sale,  voluntarily  and  at  their  own  risk 
materially  reduced  the  amoutit  in  store  belonging  to  appel- 
lee,) might  not  be  sufficient  to  ])rove  a  sale  to,  or  conversion 
by  them,  yet,  by  that  act,  assuming  to  dispose  of  so  much  of 
it  as  they  pleased,  they  gave  to  appellee  the  option  to  treat 
it  as  a  purchase  of  the  whole.  lie  was  not  bound  to  receive 
corn  in  the  ear  for  shelled  corn,  nor  a  less  quantity  than  he 
delivered,  nor  even  the  full  amount  in  shelled  corn  of  the 
same  grade  in  quality  which  was  not  theirs  to  give.  Having 
by  their  own  act  put  it  out  of  their  power  to  return  the  pro|> 
erty  delivered  (or  its  like)  in  specie,  the  law  imposed  the 
obligation  and  implied  a  promise  to  pay  its  value  in  money. 
And  so,  without  concurring  in  all  the  views  expressed  by  the 
court  below,  we  think  the  finding  was  right  and  the  judgment 
will  therefore  be  affirmed. 

Judgment  affirmed. 
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Sarah  J.  Cobb 

V. 

Samuel  B.  Foree, 

Mwtgages — Bill  to  Enjoin  Sale  of  Premises  under  Power  in  Tru^f  Dped 
— Cross- Bill  to  Forpclose — Evidence  as  to  Payments — Agreement  to  Com- 
promise— Agency — Telegraph  Company  as  Agent, 

Upon  a  bill  filed  to  enjoin  the  sale  of  mortg^aged  premiReR  under  a  power 
contained  in  a  trust  deed,  and  a  crosn-biKl  to  foreclose,  filed  by  the  owners  of 
the  incumbrance,  when  there  was  a  dispute  as  to  the  amount,  if  any,  still 
unpaid,  it  is  held:  That  the  evidence  ei^tabli^hed  the  fact  that  an  offer  of 
complainant  to  compromise  by  the  payment  of  $2,500  had  been  accepted  by 
telegraph  before  it  was  withdrawn. 

[Opinion  filed  September  29,  1890.] 

Appeal  from  the  Circnit  Court  of  Jersey  County;  the  Hon. 
Georgk  W.  IIebdman,  Judge,  presiding. 

Messrs.  Wise  &  Davis,  for  appellant. 

Mr.  Thos.  F.  Ferns,  for  appellee. 

Pleasants,  J.  This  is  a  controversy  between  the  grantee 
of  certain  mortgaged  preirwses  and  the  assignee  of  the  mort- 
gage debt,  and  the  question  is  how  much,  if  any,  of  said  debt 
remains  unpaid. 

The  mortgage  or  trust  deed  was  executed  in  May,  1862,  to 
secure  five  principal  notes  of  $1,000  each,  made  by  8.  B. 
Johnson  to  the  order  of  J.  Osgood  Pierce,  payable  respect- 
ively on  the  first  day  of  November,  in  the  years  1807,  1868, 
1809,  1870,  1871,  with  interest  from  maturity,  and  nine  inter- 
est notes  payable,  in  order,  annually  from  1863  to  1871,  both 
inclnsive,  and  bearing  interest  at  ten  per  cent  from  their 
maturity  respectively.  In  1867  or  1868  Pierce  assigned  them 
all  to  his  brother-in-law,  William  H.  Cobb,  who  like  himself 
was  an  old  and  intimate  friend  of  Johnson.  Appellee,  a  son 
of  Johnson's  wife  by  a  former  marriage,  acquired  a  half  intei*- 
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est  in  the  mortgaged  premises  in  October,  1870,  and  the 
otlicr  half  in  November,  1874:.  Some  time  in  1888  Cobb 
transferred  the  notes  to  his  wife,  the  appellant,  and  in  Febru- 
ary, 1889,  he  died. 

It  appears  that  the  dealings  between  both  the  original  and 
succeeding  parties  in  relation  to  this  indebtedness  was  some- 
wluit  loose  if  not  peculiar.  Cobb,  through  his  bank  at  St. 
Louis,  drew  on  Johnson  at  Alton  for  ditferent  sums  at  dif- 
ferent times,  and  raised  the  money  on  the  drafts,  which  were 
sent  to  the  bank  at  Alton,  for  collection.  Some  were  paid  in 
full,  others  only  in  part,  and  still  others  wore  wholly  unpaid. 
When  Johnson  was  unable  to  pay  liis  acceptance  in  full  he 
drew  back  on  Cobb  for  the  deficiency,  and  when  the  l)ank  at 
Alton  was  notified  by  the  bank  at  St.  Louis  that  such  draft 
was  paid,  it  would  deliver  to  him  his  acceptance.  It  is 
claimed  on  the  part  of  appellant  that  Johnson  thus  obtained  a 
number  of  drafts  on  himself,  which  were,  in  fact,  unjjaid,  or 
paid  only  in  part;  and  also  that  he  obtained  receipts,  sepa- 
rately, for  some  of  the  sums  for  which  he  held  such  drafts. 
The  same  course  was  pursued  with  appellee  after  he  acquired 
the  mortgaged  premises.  No  credit,  either  to  Johnson  or  to 
appellee,  was  ever  indorsed  on  any  of  said  mortgage  notes, 
nor  were  any  of  said  notes  surrendered.  Appellee  obtained 
from  Johnson  all  his  vouchers. 

Early  in  1888,  desiring  to  dispose  of  the  land,  he  took  all  his 
papers  to  St.  Louis  for  the  purjDose  of  ascertaining  how  much 
was  tiien  unpaid  and  removing  the  incumbrance.  Cobb's 
papers,  however,  were  locked  up  in  the  Safe  Deposit  Com- 
pany's vault,  so  that  their  accounts  could  not  then  be  com- 
pared, and  no  settlement  was  made  between  them.  Cobb's 
health  failed  about  that  time,  and  he  went  traveling  in  the 
hope  of  recovering  it,  but  died  soon  after  his  return.  Appel- 
lant then  sent  an  agent,  Mr.  George  B.  Dodge,  to  see  appel- 
lee about  the  njatter,  make  a  settlement  and  collect  the 
money.  They  met  at  Jersej'ville,  near  the  mortgaged  prem- 
ises, on  the  20th  February,  1889,  and  the  interview  resulted 
in  the  following  arrangement:  Appellee  proposed  to  pay 
|2,500,  in  full  settlement  of  the  claim,  but  liaving  previously 
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through  an  agent  offered  more,  Mr.  Dodge  did  not  feel 
authorized  to  accept  the  proposition  without  first  consulting 
appellant  It  was  therefore  agreed  that  he  should  return 
to  St.  Louis  and  consult  her,  and  if  she  accey)ted  it  he 
was  to  telegraph  Mr.  M.  E.  Bagley,  a  banker  at  Jerseyville, 
to  that  effect — appellee  having  arranged  with  Bagley  to  loan 
111  in  the  money  in  case  she  so  accepted.  This  agreement 
was  stated  to  Bagley  by  Dodge  in  the  presence  of  appellee. 
Dodge  returned  to  St.  Louis  on  the  morning  of  the  2l6t,  and 
having  obtained  appellant's  consent,  telegraphed  Bagley  that 
the  projxjsition  was  accepted.  An  hour  or  so  afterward 
lie  received  a  telegi*am  from  appellee  withdrawing  it.  Bag- 
ley,  on  receipt  of  Dodge's  message,  informed  appellee  of 
it,  and  was  then  told  by  him  tliat  the  trade  was  off,  and 
he  would  not  pay  the  money.  It  appears  that  Dodge's  mes- 
sage accepting  the  proposition  was  delivered  to  the  telegraph 
company  fifteen  minutes  before  that  of  appellee  withdrawing 
his  offer  was  so  delivered,  and  more  than  an  hour  before  it 
was  received  at  St.  Lonis. 

On  the  25th  of  February  appellee  filed  the  bill  herein 
against  Dodge,  alleging  that  he  was  the  owner  of  the  notes, 
and  that  they  had  been  paid  in  full,  and  praying  an  injunction 
against  the  sale  of  the  land  under  the  power  contained  in  the 
trust  deed.  Appellant  obtained  leave  of  the  court  to  inter- 
vene, and  filed  an  answer  claiming  that  she  was  sole  owner  of 
the  notes,  and  denying  that  they  were  fully  paid;  and  also  a 
cross-bill  to  foreclose  the  trust  deed.  The  cause  was  referred 
to  the  master,  who  reported,  mainly  upon  the  evidence  of  the 
voTichers  produced,  as  to  tlio  account,  that  the  mortgage  debt 
bad  been  considerably  overpaid.  Exceptions  thereto  were 
overrnled,  and  a  decree  entered  dismissing  the  cross-bill  and 
making  the  injunction  perpetual. 

Appellee  testified  in  his  own  behalf,  explaining  the  applica- 
tion of  the  acceptances  and  receipts  he  held,  while  appellant, 
hy  the  death  of  her  husband,  lost  the  benefit  of  any  counter 
explanations  he,  if  living,  might  have  made.  We  deem  it 
unnecessary  to  consider  the  evidence  in  detail,  or  the  judg- 
ment of  the  master  and  court  respecting  it,  further  than  to 
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observe  that  they  ignored  appellant's  oflfer  of  $2,600,  and  that 
in  our  opinion,  the  controlling  question  in  the  case  is  whether 
they  were  right  in  so  doing.  On  behalf  of  appellee  it  is 
argued  that  they  were,  on  the  ground  that  the  offer  was 
revoked  before  it  was  accepted;  and  the  fact  of  such  prior 
revocation  is  asserted  upon  the  idea  and  claim  that  Baglcy  was 
not  the  agent  of  appellee,  but  of  appellant,  so  that  notice  of 
acceptance  to  him  was  not  notice  to  appellee  until  it  was  coni- 
nmnicated  to  liim  by  Bagley,  which  was  not  done  until  after 
the  revocation  was  telegraphed.  It  is  further  claimed  that 
appellee  did  not  make  the  telegraph  company  his  agent, 
because  he  did  not  make  his  offer  by  telegraph — the  law  being 
conceded  to  be  that  "  where  one  makes  an  offer  by  mail  or  by 
telegraph,  he  constitutes  thereby  the  post  office  or  telegrapli 
company  his  agent  for  its  transmission,  and  (if)  the  other  by 
letter  accepts  and  posts  his  acceptance,  or  by  telegram  deliv- 
ered to  the  company,  the  minds  of  the  parties  have  met,  and 
from  the  instant  of  mailing  the  acceptance  or  delivery  of  the 
accepting  telegram,  the  contract  is  a  valid  and  binding  one;" 
citing  Bishop  on  Contracts,  enlarged  Ed.,  Sec.  328. 

Clearly  the  appointment  of  the  post  office  or  tlie  telegraph 
company  as  agent  in  such  case  is  by  implication  only.  But 
here  the  evidence  strongly  tends  to  show — we  think  it  does 
show — an  express  agreement,  according  to  which  the  accept- 
ance of  the  proposition  was  to  be  manifested  by  telegram 
from  Dodge  to  Bagley,  and  not  to  api^ellee  through  Bagley. 
After  tlie  agreement  had  bceit  made  Dodge  stated  it  to 
Bagley  in  the  presence  of  appellee,  and  from  the  testimony 
of  Dodge  and  Bagley,  wliich  is  uncontradicted,  it  seems  clear 
that  nothing  further  remained  to  be  done  as  between  Dodge 
or  appellant  and  appellee  after  thus  telegraphing  Bagley. 
The  reason  for  that  arrangement  also  appears.  Appellee  had 
arranged  with  Bagley  to  loan  him  tlie  money  in  case  of  such 
acceptance.  Appellant  was  expecting  to  take  the  body  of  her 
husband  East  for  burial  that  afternoon  or  evening,  and  for 
that  purpose  wanted  the  money,  or  enough  for  that  purpose 
immediately,  and  th**  arr<ingomcnt  was  that  upon  receipt  of 
tlie  telegram  accepting  the  proposition,  Bagley  was  to  tele- 
graph the  money  or  81,000  of  it  to  the  Fourth  National  Banfc 
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of  St.  Louis  to  the  credit  of  Dodge  for  her  use.  His  telegram 
accordingly  was :  "Proposition  accepted.  Telegraph  money 
to  Fourth  National  Bank  to  my  credit."  Appellee  resided 
some  miles  away  from  Jersey ville.  Bagley  was  not  bound  to 
go  and  find  him  before  sending  the  credit.  The  arrangement 
would  have  justified  him  in  sending  it  immediately.  He  did 
meet  appellee,  howevei',  in  Jerseyville,  and  advised  him  of 
the  acceptance.  It  may  be  that  Bagley  expected  to  be  secured 
for  the  loan,  but  that  was  a  matter  between  him  and  appellee 
only.  Mrs.  Cobb  had  nothing  further  to  do,  nor  had  Dodge, 
after  delivering  his  message  of  acceptance  at  the  telegraph 
oflBcc,  and  therefore  the  case  of  Haas  v.  Myers,  111  111.  421, 
cited  by  counsel,  is  not  in  point. 

It  is  true  Bagley  says  he  did  not  regard  himself  as  the 
agent  of  appellee.  He  had  received  the  mortgage  notes  from 
the  Alton  Bank  for  collection  or  settlement  under  a  previous 
offer  from  appellee,  and  so  considered  himself  the  a^ent  of 
that  bank.  But  it  is  immaterial  to  determine  whose  agent  he 
was,  in  a  strict  technical  sense.  It  is  enough  that  appellee 
expressly  agreed  that  the  acceptance  of  the  proposition  should 
be  manifested  by  telegram  to  him,  as  it  was  manifested.  If 
that  was  done  before  the  offer  was  withdrawn,  such  accept- 
ance would  bind  appellee,  and  thus  fix  the  amount  due  upon 
the  mortgage  indebtedness,  whatever  the  vouchers  or  other 
evidence  mi2;ht  show  as  to  the  real  state  of  the  account. 

We  think  the  maister  and  court  below  erred  in  disregarding 
this  evidence  of  a  settlement  by  compromise,  and  for  that 
error  the  decree  will  be  reversed  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Reversed  and  remanded. 


88  859 
138s  560 
188s  663 


Caroline  L.  Post 
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1.  A  mortgage  upon  real  estate  sifnate  in  Illinois,  is  to  be  tested  by  the 
laws  of  Illioois,  and  not  by  the  laws  of  the  niortg-agor^s  domicile. 

2.  Under  the  law  of  Illinois  a  married  woman  can  mortgage  her  prop- 
erty for  the  purpose  of  securing  her  husband *s  debts. 

3.  A  consideration  parsing  from  the  mortgagee  to  the  husband  is  a  suffi- 
cient considenifion  for  such  mortgage. 

4.  The  evidf^nce  fails  to  show  that  duress  was  used  to  secure  the  execu- 
tion of  the  mortgage  in  question. 

5.  The  action  of  the  court  below  in  reforming  the  description  of  the 
mortgage  was  authorized  by  the  evidence. 

[Opinion  filed  November  21,  1890.] 

Appeal  from  the  Circnit  Conrt  of  Sangamon  County;  the 
lion.  Jacob  Fouke,  Judge,  presiding. 

Messrs.  Gboss  &  Bboadwell,  for  appellant 

Mr.  J.  H.  Matheny,  Jr.,  for  appellee. 

Conger,  P.  J.  This  was  a  suit  in  equity  to  correct  the 
description  in  and  to  foreclose  a  mortgage  made  by  appellant 
to  appellee  on  November  26,  1887.  The  mortgage  was  exe- 
cuted in  the  State  of  Texas,  and  was  upon  certain  property  in 
Springfield,  Illinois.  Appellant  answered  the  bill,  interposing 
the  following  grounds  of  defense: 

First.  A  want  of  capacity  on  her  part,  she  being  a  married 
woman,  according  to  the  laws  of  Texas  the  place  of  her 
domicile,  to  become  surety  for  her  husband,  and  a  failure  to 
acknowledge  the  mortgage  separate  and  apart  from  her  hus- 
band, as  required  by  the  laws  of  Texas. 

A  sufficient  answer  to  this  objection  is  that  the  mortgage  is 
to  be  tested  by  the  laws  of  Illinois,  the  place  where  the  mort- 
gaged property  is  situated.  See  West  v.  Fitz,  109  III.  425; 
Story  on  the  Conflict  of  Laws,  Sees.  424-463;  McGoon  v. 
Scales,  9  Wallace,  23;  Doyle  v.  McGuire,  38  Iowa,  410;  Frier- 
son  v.  Williams,  57  Miss.  451;  Bissell  v.  Terry,  69  111.  184. 

That  appellant  could  execute  the  mortgage  in  question  for 
the  purpose  of  securing  her  husband's,  or  other  persons'  debts 
by  the  laws  of  Illinois,  we  think,  admits  of  no  doubt    £ev. 
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Stat  Chap.  68,  Sees,  6  and  9;  Snell  v.  Snell,  123  111.  403; 
Edwards  v.  Shoeneraan,  104  111.  278. 

Second.  It  is  next  insisted  that  there  was  no  suflScient  con- 
sideration to  support  the  mortgage.  It  is  enough,  if  a  suffi- 
cient legal  consideration  passed  from  the  bank  to  Mr.  Post, 
her  husband,  without  any  direct  benefit  to  her.  Edwards  v. 
Shoeneman,  mipra.  The  bank  held  Mr.  Post's  note  for  a 
prior  indebtedness  for  $9,922.20,  and  it  was  agreed  between 
the  bank  and  Mr.  Post  that  the  new  note  which  he  gave 
for  $8,000,  and  which  Mrs.  Post  secured  by  her  mortgage, 
should,  when  paid,  discharge  his  entire  indebtedness  evi- 
denced  by  the  former  and  larger  note.  This  was  a  sufficient 
consideration  to  sustain  the  moi-tgage. 

Third.  It  is  insisted  that  improper  means,  amounting  to 
duress  and  undue  influence,  were  employed  to  induce  her  to 
execute  the  mortgage.  We  have  very  carefully  considered  all 
the  evidence  upon  this  point  and  do  not  think  this  charge  is 
sustained.  To  give  anything  like  a  clear  view  of  this  point, 
would  require  a  review  of  almost  the  entire  evidence.  Appel- 
lant may  have  thought,  as  she  says,  tliat  she  was  executing  the 
mortgage  to  prevent  the  arrest  of  her  husband  upon  a  crim- 
inal charge,  but  we  think  it  is  clear  from  the  evidence  that 
the  only  threats  used  by  Weber,  the  agent  of  apjxillee,  were 
that  he  would  proceed  by  attachment  against  the  property  of 
her  husband  and  son  to  attempt  to  secure  the  claim.  Both 
herself  and  her  husband,  if  they  did  not  understand  their 
legal  rights,  and  were  unwilling  to  take  the  opinion  of  appel- 
lee's attorneys,  in  whose  office  the  mortgage  was  executed, 
could  have  advised  with  others.  It  can  not  be  regarded  as 
duress,  when  a  husband  and  wife  of  more  than  ordinary  intel- 
ligence and  information,  under  no  restraint,  at  perfect  libertj' 
to  obtain  legal  advice  as  to  their  rights,  execute  a  mort- 
gage under  the  mistaken  idea  that  the  husband  is  to  be 
arrested  upon  a  criminal  charge,  when  in  fact  the  only  threats 
used  were  that  attachment  proceedings  would  be  instituted 
to  enforce  a  claim. 

The  last  point  made  by  the  defense  is  that  the  court  erred 
in  reforming  tlie  description  of  the  property  in  the  mortgage. 
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Wo  think  the  evidence  sufficient  upon  this  point,  and  that  do 
error  was  cominitted  by  tlie  court  in  this  respect. 
The  decree  of  the  Circuit  Court  will  be  affirmed. 

Decree  affirmed. 


88      262 
1102      391 


L,  F.  Brown 

V. 

Louisa  Miller  et  al. 


Lirnitafions^Staiufe  of.  See.  17— Set  qf  by  Plaintiff  of  Barred  Claim 
against  Defendant's  Set-off, 

» 

Where  an  action  is  broug^ht  upon  an  account,  part  of  which  is  barred  by 
the  Statute  of  Limitations,  and  the  defendant  sets  uff  under  Sec.  17  a  claim 
which  is  barred,  the  plaintiff  may,  as  against  such  set-off  of  defendant, 
set  off  the  barred  items  of  his  account. 

[Opinion  filed  November  21,  1890.] 

Appeal  from  the  Circuit  Court  of  Adams  County;  the  Hon. 
William  Mabsh,  Judge,  presiding. 

Mr.  William  B.  Moore,  for  appellant. 

Messrs.  Carter,  Govert  &  Pape,  for  appellees. 

Conger,  P.  J.  Appellant  brought  a  suit  in  attachment 
against  tlie  appellees  upon  an  account  for  medical  services. 
Plea  of  general  issue  was  filed  and  a  stipulation  that  either 
party  might  introduce  in  evidence  any  matters  which  could  be 
shown  under  any  proper  issue  in  the  case.  Appellant's  ac- 
count extended  over  a  period  of  more  than  five  years  prior  to 
the  beginning  of  the  suit,  and  upon  trial  he  struck  ont  such 
part  of  his  account  as  was  barred  by  the  statute  of  limitation. 
Appellees  then  introduced  as  a  defense,  a  set-oflF,  consisting  of 
two  notes,  which  were  also  barred  by  the  statute  of  limitation, 
under  the   provisions  of   Sec.  17  of  the  said    statute  and 
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and  in  reply  to  tliis  defense,  appellant  offered  to  set  off  the 
items  of  his  account  which  he  liad  stricken  ont  because  they 
were  barred.  The  Circuit  CourC  refused  to  permit  this  to  be 
done,  and  the  propriety  of  tliis  holding  is  the  only  question 
we  deem  it  necessary  to  notice.  The  question  beinoj,  can  a 
plaintiff  reply  a  set-off  to  the  defendant's  plea  of  set-off  under 
said  Section  17,  and  the  provisions  of  the  Prai'tice  Act. 

Tin's  is  a  new  question  in  this  State,  unless  the  case  of  Cox 
V.  Jordan,  86  III.  565,  determines  it.  Counsel  for  appellees 
insi?t  that  it  does  not;  that  the  general  language  UFcd  by  the 
court  is  not  conclusive,  is  against  the  weight  of  authority  in 
other  States,  and  that  the  only  thing  decided  by  the  court  in 
that  case  was  that  such  a  replication  would  be  good  in  an 
action  by  a  landlord  for  rent  by  distress.  It  is  true,  as  urged 
by  counsel  for  appellees,  that  a  plea  of  set-off  was  unknown  to 
the  common  law,  but  is  purely  a  creature  of  statute.  We 
think  there  is  no  force  in  the  suggestion  made  by  counsel  for 
appellees  that  in  suits  by  attachment  the  rule  is  other  or  dif- 
ferent than  in  ordinary  actions  because  of  the  language  of 
Sec.  30  of  the  Attachment  Act,  which  reads: 

^^  Any  defendant  against  whom  an  attachment  may  be  sued 
out  under  this  act,  may  avail  himself,  in  his  defense,  of  any 
set-ofF  properly  pleadable  by  the  laws  of  this  State." 

This  section  neither  adds  to  nor  detracts  from  tlie  right 
to  plead  such  a  set-off  as  may  be  proper  in  other  actions, 
and  we  shonld  consider  the  question  as  being  govtjrned  by 
the  proper  construction  of  Sec.  30  of  the  Practice  Act,  and 
Sec.  17  of  the  Limitat'on  Act. 

Sec.  30  of  tlio  Practice  Act  is  as  follows:  "The  defend- 
ant in  any  action  brought  upon  any  contract  or  agreement, 
cither  expressed  or  implied,  having  claims  or  demands  against 
the  plaintiff  in  such  action,  may  plead  the  same,  or  give  notice 
tiiereof,  under  the  general  issue,  or  under  the  plea  of  payment; 
and  the  same,  or  such  part  thereof  as  the  defendant  shall 
prove  on  trial,  shall  be  set  off  and  allowed  against  the  plaint- 
iff's demand,  and  a  verdict  shall  be  given  for  the  balance 
due." 

Sec.  17  of  the  Limitation  Act  is  as  follows:     "A  defend- 
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ant  may  plead  a  set-off  or  counter  claim  barred  by  the  statute 
of  limitation,  wliile  held  and  owned  by  him,  to  any  action  tlie 
cause  of  which  was  owned  by  the  plaintiff  or  person  under 
whom  he  claims,  before  such  set-off  or  counter  claim  was  so 
barred,  and  not  otherwise     *     *     *  ." 

In  Steere  v.  Brownell,  12tt  111.  27,  the  Supreme  Court,  in 
commenting  on  these  two  bc^tions,  say  they  are  to  bo  construed 
as  part  of  the  revibion  of  1872-1874,  and  use  the  following 
languci^e : 

*'  The  purpose  of  Sec.  17  is  to  extend  the  right  given  by 
the  section  (30)  of  the  practice  act  to  a  class  of  cases  where 
the  right  could  not  otherwise  be  exercised.  It  is  manifeat 
tliat  these  two  sections,  relating  to  the  same  subject-matter, 
are  in  pari  matcriay  and  must  therefore  be  taken  and  con- 
strued together." 

Without  the  provisions  of  Sec.  17  the  question  we  are  con- 
sidering could  notarise;  for  in  such  case  the  plaintiff  would 
be  required  to  bring  forward  his  whole  claim  upon  which  he 
relied  in  the  first  instance,  and  would  liave  no  necessity  to 
reply  a  set-off  to  the  defendant's  plea  of  set-off.  In  the  pres- 
ent case,  however,  the  plaintiff  was  barred  by  law  from  his 
claim  over  five  years  old.  The  defendant  alone  could  open 
up  the  investigation  of  the  accounts  of  the  parties  cut  off  by 
the  statute,  and  if  they  chose  to  do  so  under  the  provisions  of 
Sec.  17  we  are  clearly  of  opinion  that  the  plaintiff  ought  to 
be  permitted  to  offset  them  with  such  portions  of  his  account 
as  would  also  come  within  the  spirit  and  reason  of  tlie  two 
sections.  Otherwise  the  result  would  be  most  unjust  and 
absurd.  Appellees  in  the  present  case  may  have  been  indebted 
to  appellant  on  all  material  claims  between  them  not  barred, 
and  also  when  all  barred  claims  on  both  sides  were  taken  into 
consideration,  and  still  appellant  can  neither  rely  upon  his 
account  that  is  barred,  nor  collect  that  portion  justly  due  hira 
and  not  cut  off  by  the  statute,  if  appellees'  construction  is  to 
prevail.  Such  a  construction,  in  our  judgment,  can  not  bo 
sustained.  We  think  when  a  defendant  avails  himself  of 
Sec.  17  by  pleading  a  set-off  or  counter  claim  that  is  barred, 
he  opens  up  on  both  sides  the  barred  claims  between  himself 
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and  the  plaintiff;  that  as  to  such  sot-off  or  counter  claim  tlio 
plaintiff  is  to  be  regarded  as  coining  within  the  meaning  of 
the  word  defendant,  as  used  in  the  two  sections,  and  as  such 
has  the  rights  of  a  defendant  in  meeting  and  offsetting  such 
6«l-off  or  counter  claim  of  tlie  defendant.  In  Perry  Co.  v. 
Jefferson  Co.,  94:  111.  220,  it  is  said:  ''It  is,  unquestionably, 
a  well  settled  rule  of  construction,  *  *  *  that  when  the 
words  are  not  precise  and  clear,  such  construction  will  be 
adopted  as  shall  appear  most  reasonable  and  best  suited  to 
accomplish  the  objects  of  the  statute;  and  when  any  particu- 
lar construction  would  lead  to  an  absurd  consequence,  it  will 
be  presumed  that  some  exception  or  qualification  was  intended 
by  tlie  Legislature  to  avoid  such  conclusion." 

For  the  error  indicated  the  judgment  of  the  Circuit  Court 
will  be  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 


I  88    265 
142s  478j 

George  6.  Rogerson  et  al.,  Administrators,  i^s  Ifj 

V. 

George  W.  and  William  F.  Fanning. 

« 

Varmer  Adjudication — Equity  Pleading. 

Upon  the  case  prepented,  it  is  held:  That  whether  or  not  a  former  decree 
in  the  case  at  bar  was,  as  a  matter  of  fact,  entered  by  consent,  was  not 
presented  upon  a  former  hearing  hereon  writ  of  error;  that  that  quen- 
tion  waa  not  rendered  res  ad  judicata  by  the  former  decision  of  this 
court,  and  that,  while  the  alleged  fact  (bat  the  decree  formerly  brought 
to  thiE  court  by  writ  of  error  was  a  consent  decree,  might  have  been  prop- 
erly presented  by  a  plea  of  release  of  errors,  yet  the  failure  to  so  plead  does 

not  preclude  the  relief  now  sought  by  a  supplemental  cross- bill. 

« 

[Opinion  filed  November  21,  1890.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Cbeiohton,  Judge,  presiding. 

Messrs.  B&own  &  Kibby,  for  appellants. 
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Messrs.  Gkorgs  W.  Smith  and  O.  A.  DeLkuw,  for  appel- 
lees. 

Wall,  J.  A  former  decree  in  this  canse  was  reversed  be- 
cause it  was  inconsistCDt  with  the  previous  ruling  of  tlie 
Supreme  Court  and  of  this  court  binding  upon  the  parties, 
and  because  it  did  not  appear  to  be  by  the  consent  of  the 
plaintiffs  in  error,  whose  rights  were  substantially  affected 
thereby.     21  111.  App.  220. 

After  the  cause  was  remanded  a  supplemental  cross-bill  was 
Hied  by  Andrew  Russell,  since  deceased,  averring  that  as  a 
matter  of  fact  said  decree  was  made  by  and  with  the  consent 
of  the  Fannings  (Q.  W.  and  W.  F.),  and  that  a  decree  was  at 
(he  same  time  made  by  consent  of  all  parties  in  the  other 
case  of  Epler  v.  Andrew  J.  Fannipg.  These  cases  affected 
different  lands  and  involved  different  transactions,  but  the  two 
decrees  were  agreed  upon  as  a  compromise  of  all  matters 
involved  in  the  two  suits,  and  it  is  averred  that  Epler  had 
as  a  part  of  the  arrangement  transferred  one-half  of  what  he 
should  receive  from  the  sale  of  lands  in  the  A.  J.  Fanning 
case  to  Elizabeth  Fanning,  wife  of  G.  W.  Fanning,  said  trans- 
fer being  for  the  use  and  benefit  of  said  G.  W.  Fanning,  and 
that  the  lands  having  been  sold  by  the  master,  the  proceeds 
of  the  same  were  applied  accordingly,  so  that  6.  W.  Fanning 
had  really  got  the  benefit  of  the  decree'  in  that  (the  A.  J. 
Fanning)  case,  which  was  not  reversed  or  otherwise  annulled; 
that  the  sale  in  the  present  case  resulted  in  the  purchase  by 
said  Russell  of  the  two  tracts  of  land  described,  containing 
134  acres  at  their  full  value,  which  lands  were  in  possession 
of  G.  W.  &  W.  F.  Fanning,  who  were  insolvent.  The  prayer 
was  that  said  G.  W.  &  W.  F.  Fanning  might  be  compelled  to 
abide  by  said  agreement  and  adjustment,  which  involved  the 
settlement  of  the  two  cases,  and  that  a  new  decree  be  made  in 
the  present  case  to  carry  the  same  into  effect  as  to  the  subject- 
matter  thereof;  that  the  title  of  Russell  to  the  134  acres 
might  be  confirmed;  that  a  receiver  be  appointed  to  take  pos- 
session of  said  land,  collect  the  notes,  etc.,  pending  the  final 
issue,  etc.     The  Circuit  Court  sustained  a  demurrer  and  dis- 
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missed  said  supplemental  cross-bill,  and  allowed  an  appeal  to 
this  court.  No  question  is  made  as  to  the  right  of  appeal  or 
as  to  the  form  of  the  cross-bill,  except  that  it  was  not  sworn 
to,  which  is  not  urged.  We  shall  not,  therefore,  consider 
matters  of  mere  form  that  might  be  suggested.  It  is  urged 
in  support  of  the  ruh'ng  of  the  Circuit  Court,  first,  that 
whether  the  decree  was  by  consent,  it  was  res  judicata  on  the 
writ  of  error  above  mentioned  and  can  not  again  be  litigated; 
second,  that  the  point  made  by  this  bill  should  have  been 
presented  by  a  plea  of  release  of  errors,  to  that  writ  of  error. 
As  to  the  first  point,  the  decision  in  that  case  was  merely 
that  consent  did  not  appear  in  that  record,  not  that  there  was 
no  consent  in  fact.  The  only  inquiry  there,  was  as  to  the 
state  of  the  record  as  it  then  appeared.  The  question  as  to 
whether  on  grounds  of  estoppel  and  to  prevent  inequitable 
consequences  the  plaintiffs  in  error  should  be  bound  by  the 
decree  and  compelled  to  abide  it,  was  not  before  us.  Hence 
it  could  not  have  been  decided. 

As  to  the  second  point,  that  the  matters  now  set  up  in  the 
supplemental  cross-bill  should  have  been  presented  by  a  plea 
of  release  of  errors,  it  is  sufficient  to  say  that  conceding  such 
a  plea  on  the  facts  now  averred  would  have  been  a  good  bar 
to  the  writ  of  error;  the  failure  to  take  that  course  ought  not 
to  preclude  relief  in  the  mode  now  sought.  Tiie  alleged  con- 
duct of  G.  W.  &  W.  V.  Fanning  was  exceedingly  inequitable, 
indeed  fraudulent,  and  they  ought  not  to  be  heard  to  suggest 
that  the  exercise  of  greater  skill  and  vigilance  on  the  part  of 
Knssell  would  liave  rendered  the  fraud  unavailing  and  fruit- 
less. By  a  mere  slip  or  oversight  in  pleadings  they  can  not 
gain  such  an  unjust  advantage  as  the  result  of  their  own 
unfair  action.  This  is  especially  true  in  the  practice  of  courts 
of  equity.  We  are  of  opinion  that  the  supplemental  cross-bill 
disclosed  sufficient  ground  for  the  desired  relief  and  that  it 
was  error  to  sustain  the  demurrer  thereto. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Jieversed  and  remanded. 


\ 
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38    288 
;i48f  349  V. 

J.  F.  Ryan  et  al. 

NegotifihU  Tnsh'uments — Note — Alteration  of— Restoration  to  Original 
Form — Ecidenee. 

Upon  the  cane  presented,  thin  court  holds  that  the  court  below  erred^  in 
ezcludinj?  from  the  evidence  the  note  sued  on,  and  that  the  judgment  must 
therefore  be  reversed. 

[Opinion. filed  November  21,  1890.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  Jacob  Focke,  Judge,  presiding. 

Messrs.  Palmer  &  Shutt  and  Matheny  &  Matheny,  for 
appellant. 

Messrs.  Patton  &  Hamilton,  for  appellees. 

Wall,  J.  When  this  case  was  here  at  a  former  term,  wo 
held  that  the  plaintifiE  was  entitled  to  recover,  and  therefore 
the  judgment  for  the  defendant  was  reversed.  The  reasons 
for  such  liolding  were  set  forth  in  the  oj)inion  then  filed,  and 
notwithstanding  the  present  arguuient  of  counsel  for  appellees, 
we  are  disposed  to  adhere  to  the  views  then  expressed. 

Upon  examination  of  the  present  record,  it  appears  that  the 
case  is  now  substantially  as  it  was  then,  and  as  the  judgment  is 
again  for  the  defendants  in  the  action,  it  must  be  again  reversed. 
The  ruling  of  the  court  in  refusing  to  admit  the  note  under 
the  common  counts,  and  in  giving  the  several  instructions  for 
defendants,  must  be  deemed  erroneous  if  our  opinion  was  cor- 
rect. The  second  special  count  describes  the  note  as  it  was 
before  O'Donnell  signed  it,  and  avers  that O'Donnell  indorsed 
it  in  that  condition  to  the  bank;  and  it  was  proposed  to 
&triko  out  the  words  "P.  P.  O'Donnell  at,"  over  the  name  of 
the  bank,  and  to  offer  the  note  as  so  changed  under  this  special 
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count.  We  are  inclined  to  think  that  if  the  note  is  to  be 
restored  the  restoration  should  be  complete  and  include  the 
return  of  O'Donnell's  name  to  the  face.  Hence  neither  of 
the  special  counts  described  the  note  as  it  was  originally  and 
as  it  would  be  if  restored. 

There  was,  however,  no  need  to  change  the  instrument  in 
order  to  let  it  in  as  a  part  of  the  plaintiff's  case  under  the 
common  counts.  The  facts  showed  in  effect  a  loan  by  the  bank 
to  the  four  defendants,  the  Ryans  and  the  Reillj's,  of  the  sum 
named,  to  bo  paid  to  O'Donnell  for  them.  Whatever  their 
relations  with  each  other,  O'Donnell  was  to  be  merely  their 
surety  and  they  were  borrowing  the  money  from  the  bank. 
When  this  appeared,  if  the  instrument  which  they  signed  to 
obtain  the  loan  became  unaffected,  they  were  liable  for  the 
original  consideration.  We  hold  that  the  note  should  have 
been  admitted  and  that  the  plaintiff  should  have  recovered. 

The  judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


Samuel  A.  R.  Wills  ^Is 


80    420 


V. 

Solomon  Downs,  Assignee,  etc, 

Exemptions-'Partnership  Property* 

The  bead  of  a  family  is  not  entitled  to  claim  his  statutory  exemptions  out 
of  the  property  of  a  firm  of  which  he  is  a  member,  nnd  neither  the  dissolu- 
tion of  the  firm,  nor  the  consent  of  his  partners,  gives  him  any  greater 
right  to  make  such  claim  as  against  firm  creditors. 

[Opinion  filed  November  21,  1890.] 

Ik  krrob  to  the  Circuit  Court  of  McLean  County;  the  Hon. 
A.  Sample,  Judge,  presiding. 

Mr.  Thomas  F.  Tipton,  for  plaintiff  in  error. 
,    If  the  petitioner  was  the  sole   owner   of  the  property,  it 
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will  be  conceded  that  he  would  be  entitled  to  his  exemptions. 
(Statute  entitled  ''Exemptions.") 

If  the  petitioner  and  his  son  were  the  owners  as  tenants  in 
common,  then  there  is  no  question  but  he  would  be  entitled  to 
his  exemptions.  See  Heckle  v.  Grewe,  125  111.  58;  26  111. 
App.  339. 

Statutes  exemptino;  property  from  sale  for  debts,  are  not  to 
be  construed  strictly,  but  shall  receive  such  construction  as 
will  carry  out  the  obvious  purposes  of  the  Legislature  in  pass- 
ing them  to  protect  the  debtor.  Fiulen  v.  Howard,  126  111. 
259. 

All  statutes  in  this  regard  are  to  be  liberally  construed. 
Epps  V.  Epps,  17  111.  App.  199;  Heckle  v.  Grewe,  26  111.  App. 
339,  340,  and  cases  cited. 

That  the  head  of  a  family  is  entitled  to  exemptions  of  home- 
stead in  property  held  in  common,  see  Heckle  v.  Grewe,  125 
111.  63. 

We  have  been  able  to  find  no  case  in  this  State  where  the 
question  at  issue  in  the  case  at  bar  has  been  decided;  on  tlie 
contrary,  it  is  held  in  the  following  cases  that  the  membei-s, 
severally,  of  a  copartnership  personal  property  are  entitled  to 
exemptions.  Skinner  v.  Shannon,  44  Mich.  86;  Knssel  v. 
Lennon,  39  Wis.  507;  20  Am.  Rep.  60;  Stewart  v.  Brown. 
37  N.  Y.  350;  Bruns  v.  Harris,  N.  0.  140;  Thompson  on 
Homestead  and  Exemptions,  Sec.  216. 

The  case  of  Trowbridge  v.  Cross,  117  111.  109,  decides  this 
fact:  "One  member  of  a  firm  can  not  acquire  and  hold  a 
homestead  estate  in  the  real  estate  of  the  firm  as  against  a 
partnership  debt  and  without  the  consent  of  the  copartner." 
See,  also,  Heckle  v.  Grewe,  125  111.  63. 

Here  we  have  the  consent  of  the  partner  and  no  execution 
or  other  lien. 

And  the  only  question  in  this  case  is  whether  it  takes  the 
consent  of  the  partner  to  the  assignment  of  exemption  home- 
stead or  otherwise,  and  when,  having  the  consent  of  the  part- 
ner, there  seems  to  be  no  question  but  the  partner  is  entitled 
to  his  exemptions. 

Thd  exemption  of  partnership  goods  is  allowed  a  partner* 
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acfairist  a  firm  debt.  Williams  &  Co.  v.  Paschal.  68  Geo.  32, 
and  cases  cited;  Waite  v.  Matthews,  50  Mich.  392;  11  Bank 
Eeg.  114;  McMasters  v.  Alsop,  85111. 157;  Qilmore  v.  Wel- 
don,  7  Wis.  329;  Stewart  v.  Brown,  37  N.  Y.  350.  [This  case, 
opinion  bj  Porter,  is  the  leading  case  on  this  question  and  is 
sustained  by  reason,  justice  and  practical  common  sense.] 
See  also,  Radcliff  v.  Wood,  25  Barb.  52;  Hewit  v.  Ean- 
kin,  41  Iowa,  35;  Dunklin  v.  Kimball,  50  Ala.  251;  Dunklin 
V.  Kimball,  50  Ala.  67;  Watson  v.  Simpson,  5  Ala.  233;  Bibb 
V.  Jenney,  45  Ala.  329;  O'Gorman  v.  Fink,  57  Wis.  649;  Scott 
V.  Kenan,  94  N.  C.  296;  Evans  v.  Bryan,  95  K  0.  174. 

And  this  view  of  the  case  is  taken  by  Mr.  Thompson  in 
liis  work  on  Homesteads,  section  216.  He  says  that  reason 
and  justice  are  with  his  view  of  the  case,  and  I  think  that  this 
doctrine  has  become  the  settled  law  of  the  country  and  that 
where  there  is  an  agreement  or  consent  of  the  partners  there 
can  be  no  doubt  about  it. 

As  further  illustrating  the  question  here  presented  a  care- 
ful consideration  of  the  authorities  will  show  that  a  partner- 
ship debt  is  no  greater  or  more  sacred  than  an  individual  debt; 
that  a  lien  does  not  exist  in  favor  of  a  partnership  debt  where 
it  would  not  of  an  individual  debt. 

That  the  portion  of  the  effects  of  a  partnership  of  one  of 
the  partners  can  be  set  aside  as  personal  property  exempt 
with  the  consent  of  the  other  partner  or  partners,  seems  to  be 
clearly  stated.  Bnrnes  &  Smacker  v.  Harrison  &  Allen,  67 
N.  C.  140;  O'Gorman  v.  Fink,  57  Wis.  649;  Scott  v.  Kenan, 
94  N.  C.  296;  Evans  v.  Bryan,  95  N.  C.  174;  Trowbridge  v. 
Cross,  117.111.109;  Hunnicutt  v.  Swenney,  63  Geo.  586; 
Swearenger  v.  Bassett  et  al.,  65  Texas,  267;  which  last  case 
is  affirmed,  and  the  rule  clearly  stated  in  Heckle  v.  Grewe, 
125  111.  63,  recognizing  the  doctrine  of  consent.  This  doc- 
trine is  also  recognized  in  the  case  of  McMasters  v.  Alsop, 
85  111.157. 

Assuming  that  a  partnership  debt  is  the  same  as  an  individ- 
ual debt  and  the  same  rights  as  between  the  firm  as  an  indi- 
vidual, as  against  the  individual  the  statute  would  have  the 
•right  of  exemption;  the  same  right  exists  in  the  firm;  the 
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only  party  that  coold  object  is  the  otlier  partners;  tlie  cred- 
itors are  not  irt  a  position  to  object.  They  have  no  h'en  on  the 
property  and  are  in  no  better  position  than  an  individnal 
creditor.  As  furtlier  illnstrating  this  view  of  the  case  see 
McCIary  et  al.  v.  Bisby,  Adni'r,  36  Ver.  254;  Thorn  v. 
Thorn,  14  Iowa,  49;  Greenwood  &  Son  v.  Maddox  &  Toms, 
27  Ark.  638;  Burton,  Moses  &  Bro.  v.  Moses  Banm,  32  Kas. 
641. 

The  case  in  55  Alabama  is  based  npon   a  special  question, 
and  I  desire  to  call  the  attention  of  the  court  to  the  question- 
First     There  is  evidently  a  distinction  between  exemptions 
as  against  executions  and  attachment,  and  cases  of  general 
assignment  for  the  benefit  of  creditors. 

Second.  That  by  the  authorities  in  the  cases  given  a  gen- 
eral assignment  for  the  benefit  of  creditors  is  ipso  facto  9l  dis- 
solution of  the  partnership,  and  as  held  by  the  Supreme 
Court  of  Wisconsin,  67  Wis.  649,  and  other  cases  cited,  that 
there  is  a  severance  of  the  property  in  a  legal  or  technical 
sense  for  the  purpose  of   exemption. 

Construing  the  law  of  exemptions  liberally,  the  petitioner 
without  doubt  is  entitled  to  his  exemptions.  I  concede  there 
are  cases  holding  that  a  partner  is  not  entitled  to  his  exemp- 
tions, but  in  these  cases  they  were  cases  against  an  execution 
and  not  cases  of  general  assignment  for  the  benefit* of  cred- 
itors; and  so  far  as  stated  in  the  case  in  55  Alabama,  where 
there  was  a  continuing  partnership.  And  I  desire  the  court 
not  to  overlook  the  decision  between  a  continuing  partnership 
and  one  dissolved  by  general  assignment. 

Messrs.  Benjamin  &  Morrisset,  for  defendant  in  error. 

A  member  of  an  insolvent  firm  is  not  entitled  to  exemptions 
out  of  the  partnership  property.  Trowbridge  v.  Cross,  117 
III.  112;  Bopp  V.  Fox,  63  111.  540;  Sim])son  v.  Leech,  86  111. 
2S6;  Heckle  v.  Grewe,  26  111.  App.  340;  125  111.  63;  In  re 
Croft  Brothers,  8  Bisseli,  188;  National  Bank  v.  Bank  of 
Conmierce,  94  III.  271;  Pond  v.  Kimball,  101  Mass.  105; 
Gaylord  v.  Imhoff,  26  Ohio  St.  317;  Guptil  v.  McFce,  9 
Kan.  30;  Spiro  v.  Paxton,  3  Lea  (Tenn.),  75;    Gill   v.   Latti- 
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more,  9  Lea,  381;  In  re  Handlin,  3  Dillon,  290;  Smith  v. 
Harris,  76  Ind.  104:  State  v.  Emmons,  99  Ind,  452 ;  Love  v. 
Blair,  72  Ind.  281;  Ex  parte  Hopkins,  104  Ind.  157; 
Giovanni  v.  Bank,  56  Ala.  305;  State  v.  Spencer,  64  Mo.  355 ; 
Julian  v.  Wrightsraan,  73  Mo.  569 ;  Richardson  v,  Adler,  46 
Ark.  43;  Robertshaw  v.  Han  way,  52  Miss.  713;  Baker  v. 
Sheehan,  29  Minn.  235  ;  Prosser  v.  Hartley,  35  Minn.  340 ; 
State  V.  Bowden,  18  Fla.  17;  Cowan  v.  Creditors,  77  Cal.  403; 
19  Pacitic  Rep,  755;  Succession  of  Stauflfer,  21  La.  Ann,  520 ; 
Succession  of  Welling,  21  La.  Ann.  747;  Succession  of 
Pilcher,  39  La.  Ann.  362;  Staats  v.  Bristow,  73  K  Y.  264. 
Menagh  v.  Wliitwell,  52  K  Y.  146. 

Messrs.  Phillips  &  Porter,  for  creditors. 

Plkasants,  J.  This  was  a  petition  filed  by  appellant  in 
the  Coimty  Court,  setting  forth  that  he  was  a  member  of  the 
firm  of  S.  A.  R.  Willis  &  Son,  which  had  made  a  general 
assignment  to  appellee  for  the  benefit  of  its  creditors,  under 
the  statute;  that  he  was  the  head  of  a  family,  residing  with 
the  same,  and  as  such  entitled  to  an  exemption  of  pi-operty  of 
the  value  of  $400,  to  be  selected  by  him  out  of  the  stock  of 
goods  so  assigned  and  now  in  the  hands  of  appellee;  that  his 
partner  consents  to  such  exemption;  that  by  the  assignment 
he  did  not  convey  nor  intend  to  convey  what  was  .exempt  by 
law,  and  that  he  has  no  other  property  out  of  which  he  can 
have  said  exemption  set  off  to  him.  It  therefore  prays  for 
an  order  to  the  assignee  to  set  off  the  same  out  of  the  stock  so 
in  his  hands. 

To  this  petition  a  demurrer  was  interposed  by  the  assignee, 
which  was  sustained  by  the  Countv  Court,  and  also  bv  the 
Circuit  Court  on  appeal,  and  judgment  entered  accordingly. 
We  think  appellant  had  no  such  property  in  the  stock  before 
or  after  the  assignment  as  would  entitle  him  to  the  statutory 
exemption  out  of  it.  Firm  assets  are  a  trust  fund  for  the  pay- 
ment of  its  creditors.  The  partners  individually  can  have  no 
absohite  property  in  it  or  in  any  specific  part  of  it  until  the 
creditors  are  fully  satisfied.  This  elementary  doctrine  of  the 
law  of  partnership  has  been  held  to  bar  analogous  claims  of 
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dower  and  homestead  exemption  in  real  estate  of  the  firm 
Trowbridge  V.  Cross,  117  111.  109;  Simpson  t.  Leech,  86  III. 
286;  Bopp  v.  Fox,  63  III.  540;  its  like  operation  npon  personal 
property  to  bar  such  a  claim  as  is  here  made  is  clearly  recog- 
nized in  Heckle  v.  Grewe,  26  111.  App.  839,  and  same  case  in 
125  111.  58;  and  the  precise  question  here  presented  is  decided 
in  the  case  of  Croft  Brothers,  8  Bissell,  188,  and  in  £x  parte 
Hopkins,  assignee,  104  Ind.  157. 

We  are  unable  to  see  how  a  dissolution  of  the  partnership 
or  the  consent  of  the  coj)artner,  before  the  firm  creditors  are 
satisfied,  can  operate  to  give  a  partner  any  greater  right  to  the 
firm  assets  or  any  part  thereof,  as  against  the  creditors,  titan 
he  would  otherwise  have. 

Judgment  affirmed. 


Henry  C.  Barnes 

V. 

Robert  E.  Morse. 


Contracts — Construction  of—Sale  or  Bailment. 

The  contract  in  evidence,  under  which  certain  implements  were  delivered 
by  plaintiff  to  defendant,  held  to  have  constituted  a  sale  and  not  a  bail- 
ment, the  clause,  *'  (food:;  not  sold  this  year  will  be  carried  on  next  yearns 
time,"  amounting  merely  to  an  extension  of  time  of  payment. 

[Opinion  filed  November  21,  1890.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Creighton,  Judge,  presiding. 

Messrs.  Gross  &  Broadwell,  for  appellant. 

Messrs.  Patton  &  Hamilton,  for  appellee. 

"Wall,  J.  This  was  an  action  of  assumpsit  The  declara- 
tion contained  the.common  counts  for  goods  sold  and  delivered, 
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money  paid,  etc  Plea^  general  issue.  By  consent,  a  jury  was 
waived,  and  the  cause  submitted  to  the  court.  Tlie  issues 
were  found  for  the  plaintiff  and  damages  were  assessed  at 
$253.48,  upon  which,  after  a  motion  for  new  trial  was  over- 
ruled, there  was  a  judgment  for  plaintiff.  The  case  comes 
here  upon  the  appeal  of  the  defendant 

The  main  point  in  the  case  is  as  to  the  proper  construction 
of  the  following  contract : 
"R  E.  Morse,  Auburn,  111. 

"  Sir:  I  hereby  order  of  you  the  plows  a«d  other  goods 
in  your  price  list  hereto  annexed,  to  be  delivered  in  Diver- 
non,  111.,  marked  H.  C.  Barnes,  at  prices  and  terms  of  warranty 
annexed,  for  which  I  agree  to  pay  you  one-half  July  Ist,  and 
one-half  September  16,  1888,  with  interest  at  eight  per  cent 
from  maturity,  payable  at  Auburn,  111.;  exchange  or  express 
charges  prepaid.  In  consideration  of  exclusive  sale  of  your 
floods  at  Divernon,  Ills.,  for  the  season  of  1888,  agree  to 
liandle  no  other  goods  for  the  same  purpose.  Kve  per  cent 
discount  will  be  allowed  on  all  payments  made  in  thirty  days 
from  date  of  invoice,  etc. 

^  All  other  goods  ordered  during  the  season  will  be  on 
same  terms,  and  are  to  be  paid  for  in  the  same  manner. 

**  Consignees  will  look  to  carriers  for  loss  or  damage  to 
goods  when  same  are  shipped  and  receipted  for  in  good  order. 

"  No  agreements,  verbal  or  otherwise,  save  those  in  this 
contract,  will  be  recognized.  R.  E.  Morse  reserves  the  right 
to  withhold  shipment  of  goods  to  any  parties  who  owe  him 
notes  or  accounts  past  due  and  unsecured,  or  for  any  other 
satisfactory  reasons. 

^*  Discount  from  this  list  45  per  cent;  except  when  prices 
are  marked  net 

**  Ship  on  or  about  —  soon  as  possrible,  via, 

"  Goods  not  sold  this  year  will  bo  carried  on  next  year's 
time  by  B.  E.  Morse. 

"  Accepted  March  23rd,  1888. 

"  E.  E.  Morsel 

**  This  contract  is  not  binding  until  acceptance  is  indorsed  at 
the  office  of  E.  E.  Morse. 

'*  (Signed)        Henby  C.  Baenks." 


38    376 
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The  plaintiff's  position  was  that  the  contract  amounted  to 
a  sale  of  all  the  plows  and  other  implements  delivered  under 
it  and  that  the  clause,  "goods  not  sold  this  year  will  be  carried 
on  next  year's  time  by  R.  E.  Morse,"  amounted  merely  to  an 
extension  of  time  of  payment  as  to  such  articles,  while  the 
defendant  insisted  that  the  whole  contract  being  considered, 
he  was  a  bailee  only,  and  not  a  vendor  of  any  of  the  goods. 
We  are  disposed  to  sustain  the  plaintiif  in  his  construction  of 
the  contract.  It  appears  to  have  been  a  sale,  not  a  bailment. 
The  quoted  clause  makes  the  only  trouble  and  when  it 
is  read  in  connection  with  the  remainder,  we  think  there  is 
little,  if  any,  difficulty.  Accepting  this  view  as  the  correct 
one,  the  plaintiff  was  entitled  to  judgment,  if  his  testimony  was 
believed.  There  was  some  conflict,  but  it  was  for  the  court, 
sitting  in  the  place  of  a  jury,  to  settle  it,  and  we  tind  no  occa- 
sion to  interfere. 

It  is  urged  that  the  sum  allowed  is  excessive.  Tin's  depends 
upon  the  credit  to  be  given  to  the  evidence  of  the  respective 
parties.  The  court  evidently  accepted  the  statement  of  the 
plaintiff  as  to  the  unpaid  balance  wluch,  with  interest,  would 
make  the  amount  allowable.  The  action  of  the  court  in  hold- 
ing and  in  refusing  propositions  of  law  was  in  harmony  with 
the  construction  of  the  contract  as  above  indicated.  We  find 
no  error  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


Jacob  Windmiller 

V. 

Clark  P.  Chapman. 


Sheriffs — Action  against  for  Levying  on  Goods — Stipulation  to  Waire 
a  Jury,  Whether  Authorized  by  Defendants  in  Interest — Levy  <f  Atiaeh" 
mentt  What  Necessary  to  Constitute — Whether  Plaintiff  Purchased  Goods 
in  Good  Faith — Notice  qf  Attachment, 

1.  Wliere  an  action  was  brought  against  a  sheriff  for  levying  an  attach- 
ment writ  on  certain  goods,  claimed  hy  the  plaintiff,  and  telling  the  same, 
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nnd  a  stipulation  was  entered  into  waiving^  a  jury,  and  submittin^sf  the  case 
to  the  court  on  the  record  of  a  former  trial,  and  subsequently  the  real 
defendants,  being  the  plaintiffs  in  the  attachment  suit  prior  to  the  trial ^ 
petitioned  the  court  for  a  jury  trial,  alleging  that  they  bad  not  authorized 
the  stipulation,  but  that  it  was  authorized  by  the  nominal  defendant,  held: 
That  as  it  did  not  appear  but  that  the  attorneys  who  signed  the  stipulation 
were  authorized  to  appear  for  the  petitioners,  the  petition  was  properly 
refused. 

2.  An  officer  making  a  levy  must  so  deal  with  the  property,  in  order  to 
make  a  good  levy,  as  would,  without  the  protection  of  the  writ,  render 
him  a  trespasser. 

3.  If  a  purchaser  takes  goods  in  good  faith,  in  payment  of  an  honest 
debt,  his  title  is  not  affected  by  the  fsvct  that  he  may  know  of  suspicious 
actions  on  the  part  of  vendors,  or  that  attachment  proceedings  are  threatr 
ened,  or  a  writ  issued,  unless  a  levy  has  been  made. 

4.  Knowledge  of  the  fraudulent  intent  of  the  grantor  to  defraud  other 
creditors  carried  home  to  the  grantee,  will  not  avoid  a  sale  if  the  grantee 
in  taking  the  property  is  actuated  by  a  desire,  in  good  faith,  to  receive  pay- 
ment of  an  honest  debt. 

[Opinion  filed  November  21,  1890.] 

Appeal  from  the  Circuit  Court  of  Pike  County;  the  Hon. 
William  Maesh,  Judge,  presiding. 

Mr.  R.  "W.  Mills,  for  appellant. 

Meeers.  Oer  &  Cbawfobd  and  Matthews  &  Gbigsby,  for 
appellee. 

Conger,  P.  J.  This  was  a  suit  brought  by  appellee  against 
the  appellant,  who  was  sheriff  of  Pike  county,  for  levying 
upon  and  selling  certain  goods  under  certain  attachment  writs 
against  the  Fishells,  which  goods  appellee  claimed  had  been 
bought  by  him,  and  were  his  property,  and  hence  not  subject 
to  the  writs.  A  trial  was  had  by  the  court  without  a  jury  and 
judgment  rendered  against  appellant  for  $1,900.  The  case 
was  before  us  at  the  May  term,  1888,  and  is  reported  in  29 
111.  App.  393. 

The  first  error  assigned  is  the  denial  by  the  court  below  of 
the  application  of  the  real  defendants  for  a  trial  by  jury.  It 
appears  from  the  record  that  on  the  9th  day  of  April,  1890, 
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the  cause  was  called  for  trial,  the  examination  of  jurors  bc;^un, 
when  a  written  stipulation  was  entered  into  between  the 
counsel  representing  each  side,  by  which  a  jury  was  waived 
and  the  case  was  to  be  tried  by  the  court  upon  the  record  of 
the  former  trial,  then  on  file  in  this  court.  Thereupon 
appellee  discharged  and  sent  home  his  witnesses  in  attendance, 
among  them  being  two  from  Chicago,  and  under  such  agree- 
ment, wliich  was  filed  in  court,  the  cause  stood  over  until  the 
30th  day  of  April,  1890,  when  the  record  of  the  former 
trial  having  in  the  meantime  been  procured  from  the  clerk  of 
this  court,  and  the  cause  ready  for  hearing  in  accordance  with 
the  stipulation  of  the  9th,  Samuel  H.  Thompsoji  and  others, 
who  were  the  plaintiffs  in  the  attachment  suits  against  Fishels, 
and  at  whose  suits  the  sheriff  had  sold  the  goods  in  contro- 
versy, tiled  a  petition  praying  for  a  jury  to  try  the  case.  The 
petition  shows  that  they  were  the  plaintiffs  in  said  attachment 
suits;  that  they  had  given  a  bond  of  indemnity  to  the  sheriff 
to  save  and  keep  him  harmless  because  of  the  levy  and  sale, 
and  then  the  petition  continues : 

"Petitioners  further  state  that  they  have  employed  counsel, 
and  ever  since  the  commencement  of  this  suit  they  have  taken 
the  entire  control  of  the  defense  of  the  same,  and  have  em- 
ployed and  paid  the  attorneys  who  have  managed,  conducted 
and  controlled  the  defense  of  the  case  from  its  inception. 
Petitioners  further  state  that  they  are  informed  that  said 
nominal  defendant,  Jacob  Windmiller,  has  waived  the  right 
of  trial  of  this  cause  by  a  jury,  and  that  the  same  may  be 
tried  by  the  court.  And  petitioners  further  state  that  such 
waiver  of  a  jury  was  without  the  knowledge  or  consent  of 
these  petitioners  or  either  of  them,  and  state  that  they  are 
unwilling  to  waive  the  right  to  try  this  cause  by  a  jury  and 
have  never  consented  to  such  waiver." 

The  attorneys  signing  the  stipulation  on  the  part  of  the 
defense  were  Messrs.  Doocey  &  Bush  and  Harry  Higbee. 
Upon  the  hearing  of  this  petition  besides  the  affidavit  of  appel- 
lee's attorneys,  Mr.  Bush  was  sworn  and  testified  as  follows: 
'*We  represent  these  parties  (the  petitioners),  not  Mr.  Wind- 
miller.    Mr.  Millard  was  here  saying  that  he  i*epresented  all 
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these  parties  in  this  case  from  Peoria.  Mr.  Millard  is  tlie 
bookkeeper  for  Oakford  &  Fahnestock.  Wo  were  attorneys 
for  some  of  these  petitioners  in  the  original  suit  and  in  this 
case  last  term  of  this  court.  When  the  jury  was  called  this 
stipulation  was  made.  Mr.  Millard  came  the  day  this  stipu- 
lation was  made;  he  authorized  us  to  employ  Mr.  Higbee  to 
try  this  case.  Mr.  Mills  has  been  in  the  case  all  of  the  time, 
I  believe  the  principal  attorney.  Mr.  Millard  treated  us  as 
resident  attorneys  to  trv  the  ease,  if  Mr.  Mills  were  not  here. 
We  were  the  only  attorneys  here  representing  the  defendants 
on  the  day  set  for  trial." 

The  petition  was  refused  and  the  cause  tried  by  the  court, 
in  accordance  with  the  stipulation.  '  The  jury  for  the  term 
had  been  discharged  some  days  before.  The  court  could  well 
presume  that  the  attorneys,  appearing  in  court  for  the  defend- 
ant in  the  suit,  were  doing  so  rightfully  and  with  proper 
authority  until  the  contrary  appeared.  Ransom  v.  Jones,  1 
Scam.  291.  Conceding,  without  deciding,  that  the  petitioners 
could  take  the  entire  control  and  management  of  the  defense 
away  from  Windmiller,  the  only  defendant  appearing  of  rec- 
ord, it  would  seem,  by  their  own  showing,  that  they  had  done 
so.  Messrs.  Doocey  &  Bush  had  been  employed  by  the 
bookkeeper  of  one  of  the  petitioning  firms,  who  claimed  to 
represent  them  all.  Petitioners  do  not  in  any  way  deny 
his  authority  to  employ  counsel  for  all,  but,  on  the  con- 
trary, in  their  petition  say:  "They  have  taken  entire 
control  of  the  defense,  employed  and  paid  the  attorneys 
who  have  managed,  conducted  and  controlled  the  defense 
of  the  case  from  its  inception."  While  they  say  they  have 
never  consented  to  the  waiver  of  a  jury,  and  that  they 
understand  Windmiller,  the  nominal  plaintiff,  has  so  con- 
BCDted,  they  are  very  careful  in  their  petition  to  omit  any 
charge  or  intimation  that  Messrs.  Doocey  &  Bush  and  Mr. 
Higbee  were  not  their  attorneys,  or  were  acting  without 
authority  in  signing  the  stipulation,  which  had  been  on  file  in 
the  court  from  the  8th  to  the  30th  day  of  April,  1890,  the 
day  the  petition  was  filed.  On  that  day,  when  the  petition 
was  filed,  it  was  not  a  question  whether  the  petitioners  ever 
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knew  or  consented  to  the  stipulation,  but  had  Duocey  &  Bush 
and  Mr.  Iligbee  been  employed  by  tliem  to  represent  tliem 
in  the  suit?  We  think  there  was  no  error  in  the  ruling  of 
the  Circuit  Court  upon  this  point;  such  agreements^  when 
fairly  made^  should  be  enforced.  Hermann  v.  Pardridge,  79 
111.  471. 

It  is  urged  that  the  court  below  erred  in  refusing  to  hold 
the  following  proposition : 

1.  "That  if  before  the  alleged  purchase  of  the  stock  of 
goods  in  controversy  by  the  plaintiff^  the  sheriff  Iiad  been  in 
possession  of  the  goods  under  the  Oakford  &  Falinostock 
writ  of  attachment,  and  had  been  induced  by  a  trick  to  part 
with  the  possession,  and  that  Chapman  had  notice  of  the 
above  facts,  or  sufficient  information  in  regard  to  the  existence 
of  such  a  writ  of  attachment  to  induce  a  reasonably  prudent 
man  to  make  inquiry  concerning  the  same,  then  Chapman 
could  not  afterward  acquire  a  title  to  the  stock  of  goods  that 
he  could  set  up  against  the  sheriff  under  tliat  writ.'*  Kef  used. 
.  The  only  basis  for  the  claim  that  there  was  a  levy,  or  that 
the  sheriff  was  ever  in  possession  of  the  goods  prior  to  Chap- 
man's purchase,  is  eliown  by  the  evidence  of  M.  S.  Darrah, 
whic'h  is  abstracted  as  follows: 

"  On  December  31, 18S6, 1  was  deputy  sheriff  of  this  county, 
and  I  received  this  attachment  writ  (Oakford  &  Fahnestock 
V.  Fishell  &  Co.);  first  went  down  to  Ferdinand's  house  and 
served  the  writ  on  Lizzie  Fishell  and  demanded  the  property; 
bhe  said  she  had  none;  about  six  or  seven  o'clock  I  went  to 
the  store  and  found  the  windows  blinded  and  door  locked; 
knocked  at  the  door  and  Albert  Fishell  opened  the  door  and 
I  went  in;  he  and  Barney  McGary  were  there,  but  will  not  be 
sure  that  Ferdinand  was  there.  I  told  them  I  had  a  writ  of 
attachment  and  was  there  to  comply  with  the  requirements 
of  the  law  in  the  case.  When  I  told  them  that,  I  know  Fer- 
dinand was  present;  I  told  them  that  I  would  not  interfere 
with  their  business  if  they  would  give  me  a  delivery  bond; 
Ferdinand  said  I  will  go  and  see  our  attorney;  Albert  and  Mc- 
Gary were  still  there;  Albert  said  he  would  either  give  me  a 
delivery  bond  or  I  could  levy  on   the  goods.     As  I  had  no 
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b'ank  with  me  I  proposed  to  go  and  get  one  while  F.  was  gone 
after  his  attorney;  Fislioll  said  it  was  not  necessary,  as  Mr. 
Orr  could  write  one  out  in  a  few  minutes.  When  Orr  came 
he  asked  me  what  I  wanted;  I  told  him  I  had  a  writ  of  attach- 
ment; he  said  tlie  goods  were  Anna  Fishell's,  and  I  replied 
tliat  it  made  no  difference  they  were  the  goods  I  had  the 
attaclunent  for,  that  I  was  there  in  possession  and  proposed 
to  make  the  levy;  he  defied  me  to  move  the  goods  and  I  told 
liim  I  proposed  to  do  it;  he  asked  me  who  was  the  attorney 
of  plaintiflE  in  the  writ  and  I  told  him  J.  W.  Johnson;  he  said 
Johnson  was  a  reasonable  man;  tiiat  the  matter  could  be 
adjusted  without  any  trouble  and  proposed  we  all  go  over  to 
Mr.  Johnson's  and  fix  it  up;  Orr  proposed  it  and  Fishell 
seconded  the  motion;  before  I  went  out  I  said  I  wanted  it 
understood  that  I  was  to  be  admitted  again;  they  (Orr  and 
Fishell)  replied  in  substance  that  it  would  be  all  right;  Orr, 
Albert,  F.  and  I  went  to  Johnson's  office;  when  we  got  there 
Orr  opened  the  conversation  in  regard  to  what  was  going  on 
there;  Johnson  told  me  that  it  was  a  trick  and  that  when  I 
returned  to  the  store  I  would  find  it  locked;  I  went  back  and 
found  the  lights  out  and  store  locked.  Early  next  morning 
I  came  back  to  the  store  and  met  Albert  Fishell;  he  said  he 
was  willing  to  go  in,  and  said  he  would  see  me  again.  About 
eleven  o'clock  I  met  him  again  and  he  said  they  were  consid- 
ering whether  they  would  open  the  door;  he  did  not  again 
say  he  was  willing  I  should  go  in." 

This  evidence,  in  our  opinion,  falls  far  short  of  showing 
cither  a  levy,  or  an  actual  possession  of  the  goods  by  the 
deputy  sheriflF.  Tlie  rule  as  laid  down  by  the  Supreme  Court 
in  Minor  v.  Herriford  et  al.,  25  111.  346,  is: 

"  The  property  must  be  within  the  power  and  control  of 
the  officer  when  the  levy  is  made,  and  he  must  take  it  into  his 
possession  in  a  reasonable  time  thereafter,  unless  a  delivery 
bond  is  tendered,  and  in  such  an  open,  public  and  unequivocal 
manner  as  to  apprise  everybody  that  the  property  has  been 
taken  in  execution.  He  must  so  deal  with  the  proj)ert3',  in 
order  to  constitute  a  good  levy,  as,  without  the  protection  of 
au  execution,  his  acts  would  make  him  a  trespasser." 
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The  deputy  sheriff  never  so  far  dealt  with  the  property  as 
to  have  been  regarded  as  a  trespasser,  and  so  long  as  he  did 
not,  the  reasons  why  he  loft  the  store  are  perhaps  not  impor- 
tant. He  still  had  until  the  next  day  at  live  o'clock  p.  m.  to 
make  his  levy,  for  the  testimony  of  Chapman  is  that  he  received 
possession  of  the  store  January  1,  1887,  at  about  five  o'clock 
p.  M.  The  sheriff,  therefore,  never  having  been  in  possession 
of  the  goods  prior  to  Chapman's  purchase,  the  proposition  was 
properly  refused. 

We  have  carefully  considered  the  evidence,  and  can  see  no 
good  ground  for  interfering  with  the  conclusion  of  the  Circuit, 
Court  that  Chapman  bought  the  goods  in  good  faith  and  in 
payment  of  an  honest  debt.  Counsel  for  appellant  labor  with 
zeal,  and  perhaps  with  a  measure  of  success,  to  show  that  the 
dealings  of  the  Fisiiclls  among  themselves  were  not  above 
suspicion,  but,  as  we  said  wlicu  the  case  was  here  before,  any 
knowledge  Chapman  may  have  had  of  this  would  not  affect 
his  title  if,  in  his  purchase,  he  took  the  goods  in  good  faith 
and  in  the  payment  of  an  honest  debt.  Kcliance  seems  to  be 
placed  on  the  fact,  as  claimed,  that,  before  Chapman  bought, 
he  had  notice  of  the  issuance  of  some  or  all  of  the  attachment 
writs  against  the  property.  If  this  were  true  it  would  not 
affect  his  title.  Until  the  attachments  were  actually  levied, 
and  a  lieri  thereby  created,  he  could  procure  a  good  title  by 
purchase  from  the  owner,  unaffected  by  his  knowledge  of  the 
attachment  proceedings. 

"  In  case  of  two  sales  of  personal  property,  both  equally 
valid,  his  is  the  better  right  who  first  gets  possession  of  the 
property,  and  the  attaching  creditor  stands  in  the  light  of  a 
purchaser  and  is  to  be  protected  as  such."  Burnell  v.  Kob- 
ertson,  5  Gilm.  282. 

In  Bump  on  Fraudulent  Conveyance,  page  199,  it  is  said: 
"Mere  knowledge  of  the  debtor's  insolvency,  or  of  a  judg- 
ment, or  of  a  threatened  attachment,  is  not  sufficient,  unless 
the  object  of  the  debtor  is  to  delay,  hinder  or  defraud  his 
creditors,  and  this  purpose  is  known  to  the  grantee." 

But  our  Supreme  Court  has  held  that  notice  to  or  knowl- 
edge of  the  fraudulent  intent  of  a  grantor  to  defraud  other 
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creditors,  carried  homo  to  the  grantee,  avails  nothing  if  such 
grantee,  in  taking  the  property,  is  actuated  by  a  desire  in 
good  faith  to  receive  payment  of  an  honest  debt.  Gray  v. 
St.  John,  35  111.  222. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 


A.  H.  Carlock 

V. 

The  Phenix  Insurance  Company. 

Insurance — Action  on  Policy — Conditions— Failure  of  Assured  to  Pny 
Premium  Note — Whether  Acts  of  Defendant  in  Granting  Extensions 
Operated  to  Waive  Forfeiture — Ecidenee — Instructions. 

In  an  action  on  a  policy  of  insurance  asrainst  Ions  by  fire,  where  the  pol- 
icy contained  a  condition  that  in  case  of  failure  to  pay  the  premium  note  at 
the  time  specified,  then  the  policy  should  cease  to  be  in  force,  and  where 
tbe  assured  did  fail  to  pay  the  premium  note,  and,  long*  after  the  time  spec- 
ified for  its  payment  the  loss  occurred,  it  is  held:  That  the  acts  of  the  com- 
pany, ihroufirh  its  general  a^ent,  in  granting  extensions  of  the  time  for 
payment  did  not,  under  the  circum^ttances,  operate  as  a  waiver  of  the  forfeit- 
ore,  the  last  extension  granted  having  expired  some  eighteen  months  prior 
to  the  loss,  and  no  further  communication  having  taken  place  between  the 
parties. 

[Opinion  filed  November  21,  1890.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  Owen  T.  Keeves,  Judge,  presiding. 

Messrs.  Thomas  F.  Tipton  and  W.  B.  Carlock,  for  appel- 
lant. 

In  Young  &  Co.  v.  Hartford  Fire  Ins.  Co.,  45  Iowa,  380, 
the  court  say  :  ^'That  the  prepayment  of  a  premium  may  be 
waived  by  a  general  agent,  even  when  the  policy  recites  it  shall 
not  be  binding  until  the  cash  portion  of  the  premium  is 
actually  paid  in  money,  we  regard  as  settled  by  the  author- 
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ities."  Mississippi  Ins.  Co.  v.  Negland,  9  Bush.  430;  Shel- 
don V.  Conn.  Mut  Ins.  Co.,  25  Conn.  257. 

In  this  case  the  court  discusses  fully  the  doctrine  of  waiver 
in  a  delivered  policy. 

If  the  note  provides  that  at  maturity  the  whole  premium 
shall  be  considered  as  earned,  then  the  distinction  made  by  the 
courts  between  that  class  of  policies  and  the  policy  in  suit  is 
plain  and  simple  and  well  understood.  See  Watts'  Case,  36 
N.  Y.  157;  Joliffe  v.  Madison  Mut.  Ins.  Co.,  39  Wis.  Ill; 
Kirk  V.  Dodge  Mut.  Ins.  Co.,  39  Wis.  J  38;  Shultz  v. 
Hawkeye  Ins.  Co.,  42  Iowa,  239.  The  question  as  to  whether 
appellant  had  waived  the  prompt  payment  of  the  premium 
note  was  fairly  submitted  to  the  jury,  the  court  giving 
but  one  instruction  for  appellee,  which  submitted  to  the 
jury  the  direct  question  as  to  whether  or  not  there  was  a 
waiver,  and  the  jury  having  heard  the  evidence,  which  fully 
warranted  them  in  finding  that  appellant  had  waived  the 
prompt  payment  of  the  premium  note,  the  Circuit  Court  did 
right  in  refusing  a  new  trial. 

In  Ileaton  v.  Manhattan  Fire  Ins.  Co.,  7  K.  I.  506,  the 
court  says:  "It  is  not  a  disputable  proposition  that  an  in- 
surance company  may  waive  a  condition  in  its  usual  form  of 
policy,  that  in  order  that  the  ])olicy  should  be  binding  the 
premium  must  be  actually  paid,  as  well  as  any  other  con- 
dition in  the  contract  for  its  benefit;  and  that  if  the  insured 
is  allowed  to  act  upon  the  confidence  of  such  waiver,  the  com- 
pany is  estopped  to  deny  the  fulfillment  of  the  condition. 
The  principle  of  the  proposition,  to  prevent  fraud,  is  found 
in  the  highest  legal  morality,  and  the  cases  set  down  on  this 
point,  upon  the  plaintiff's  brief,  place  it  beyond  doubt  as  a 
matter  of  authority." 

The  brief  of  counsel  cited  by  the  court  is  found  on  page 
506,  and  is  as  follows:  "The  provision  in  the  policy  of  insur- 
ance, that  the  premium  must  be  actually  paid  before  the 
])olicy  can  take  eflFect,  may  be  waived  by  parol;  and  when 
thus  waived,  and  the  insured  has  acted  upon  and  relied  upon 
the  faith  of  such  waiver,  the  company  is  estopped  from 
setting  up  the  provision  of  their  policy  in  defense  to  a  suit 
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upon  it."  Clark  v.  The  New  England  M.  F.  Ins.  Co.,  6 
Cash.  342;  Bumstead  v.  Dividend  Ins.  Co.,  2  Kornan,  81; 
Trustees  First  Baptist  Church  v.  Brooklyn  F.  Ins.  Co.,  18 
Barb.  69;  same  v.  same,  19  N.  Y.  305;  New  York  Central 
Ins.  Co.  V.  National  Protection  Ins.  Co.,  20  Barb.  274;  Goit 
V.  National  Protection  Ins.  Co.,  25  Barb.  189;  Hrtllock  v. 
Insurance  Co.,  2  Dutcher,  268;  Sheldon  v .  Connecticut  Mnt. 
Life  Ins.  Co.,  25  Conn.  218;  Taylor  v.  Merchants  Fire  Ins. 
Co.,  9  How.  402;  Wing  v.  Harvey,  5  DeGex,  Macn.  &  Gord. 
265;  Wing  v.  Harvey,  27  Eng.  L.  &  Eq.,  140;  Hicks  et  al.  v. 
Brum,  17  Verm.  449;  Koe  v.  Jerome,  18  Conn.  138;  Dazell 
V.  Odell,  2  Hill,  219;  Pickard  v.  Sears,  6  Adol.  &  Ellis,  469 
(33  Eng.  C.  L.  115);  2  Smith  Lead.  Cases,  side  458,  top  561, 
notes  Am.  Ed.,  1852;  Angcll  on  Fire  and  Life  Insurance, 
p.  281;  1  Greenleaf  on  Evidence,  side  paging.  The  policy  in 
this  case  did  not  become  absolutely  void,  but  voidable,  by 
reason  of  the  failure  of  assured  to  pay  all  of  the  premium 
note  before  the  happening  of  the  lire.  Phoenix  Ins.  Co.  v. 
Lansing,  15  Neb.  494. 

The  court  in  the  above  case  disposes  of  the  question  in  the 
following  way :  "Now,  if  the  company  receives  and  retains 
the  premium,  can  it,  as  a  defense  to  an  action  on  the  policy 
to  recover  for  loss  of  the  property,  allege  a  failure  to  pay 
promptly  at  the  day  ?  The  acceptance  of  the  money  is  a 
waiver  of  any  default  in  that  respect.  The  policy  was  not 
void  but  voidable;  and  upon  the  failure  of  Lansing  to  pay  the 
note  when  it  became  due,  the  company  could  have  returned 
the  note  and  demanded  a  surrender  of  the  policy.  But  it  can 
not  term  the  policy  as  valid  to  collect  the  premium,  and  void 
for  the  payment  of  losses.  The  note  having  been  paid  after 
the  loss,  the  .acceptance  of  the  money  waived  the  condition 
of  forfeiture  in  the  policy,  "  and  it  was  valid  and  subsisting  at 
the  time  of  the  loss."  There  are  similar  authorities  in  sup- 
port of  the  above  doctrine.  See,  also.  Smith  v.  Saratoga  Ins. 
Co.,  3  Hill,  49;  Atlantic  Ins.  Co.  v.  Goodall,  35  N.  H.  334, 
835,  and  cases  cited. 

Forfeitures  are  not  favored  in  the  law,  and  where  one 
party  has  the  option  to  declare  a  contract  forfeited  on  breach 
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of  its  conditions  bj  the  oilier,  his  declaration  of  a  forfeiture 
mast  be  made  uncouditionallj  and  in  plain  and  positive  terms. 
In  the  case  at  bar  it  is  not  stipulated  in  a  note  or  policy  that 
at  the  maturity  of  the  note  the  premium  should  be  regarded 
as  earned,  nor  is  there  any  agreement  that  the  premium 
should  be  regarded  as  completely  earned  until  the  expiration 
of  the  policy. 

The  retention  by  the  company  of  the  note,  as  its  property, 
for  the  full  force  of  the  note,  there  being  no  i)ruvision  in  the 
policy  that  the  premium  should  be  considered  as  earned  at 
maturity,  is  sufficient  evidence  that  further  grace  was  extended 
upon  its  part,  and  the  demanding  and  the  receipt  of  the  $50 
is  conclusive  evidence  of  such  fact  Johnson  v.  Southern 
Mut.  Life  Ins.  Co.,  79  Ky.  406. 

Had  the  note  and  policy  provided  that  the  full  premium 
should  be  considered  as  earned  at  the  maturity  of  the  note, 
then  there  would  have  been  full  consideration  for  the  note 
(Kirk  v.  Dodge  Ins.  Co.,  39  Wis.  138);  and  there  being  no 
agreement  that  the  full  premium  should  be  earned,  appellee 
could  have  paid  for  the  insurance  to  the  maturity  of  the  note 
and  stopped  the  running  of  the  policy.  May  on  Insurance, 
Sec.  4. 

The  rule  is  that  where  there  is  no  rij^k,  there  can  be  no 
premium.  If  there  was  no  waiver  of  the  condition  of  the 
policy  by  the  company  at  the  maturity  of  the  note,  and  the 
policy,  by  reason  of  non-payment,  had  become  forfeited, 
appellant  in  a  suit  on  the  note  could  only  have  recovered  for 
the  earned  premium  to  the  maturity  of  the  note.  In  the  case 
at  bar  tJie  note  had  matured  but  the  premium  was  uneanied. 
Mathews  v.  Ins.  Co.,  40  Ohio  State,  137;  May  on  Insurance, 
Sec.  358. 

In  other  words,  the  whole  cash  premium  had  not  been 
earned  when  appellant's  liability  on  the  policy  was  syspended 
(if  there  was  no  waiver  of  the  condition),  but  only  a  prorata 
portion  of  it  if  the  prompt  payment  of  the  premium  note 
was  not  waived  and  the  policy  was  in  fact  suspended.  The 
premium  does  not  nm  during  tlie  suspension  for  the  reason 
that  risk  and  premium  go  hand-in-hand,  and  one  ceasing,  the 
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other  ceases  also.  When  no  risk  attaches  no  premium  is  to 
be  paid,  or  if  paid,  must  be  returned  to  the  assured.  Alex- 
ander V.  The  Continental  Ins.  Co.,  30  N.  W.  Rep.  729;  Jolitfe 
V,  Madison  Mut  Ins.  Co.,  39  Wis.  118;  May  on  Insurance, 
Sec.  4;  Tyrie  v.  Fletcher,  Cow  per,  668;  American  Ins.  Co.  v. 
Story,  1  Mich.  394;  Mathews  v.  Ins.  Co.,  40  Ohio  State,  137. 

It  is  argued  by  counsel  for  appellant  that  no  officer,  or 
agent  of  appellant,  except  the  general  agent  of  the  company 
at  Chicago,  could  waive  the  condition  of  the  policy;  and  that 
he  could  only  do  so  in  writing.  This  contention  is  not  tena- 
ble. This  question  is  thoroughly  discussed  and  authorities 
collected  in  Eclectic  Life  Ins.  Co.  v.  Fahrenkrug,  GS  111.  467. 
and  cases  cited.  See,  also,  O'Brien  v.  Union  Mut.  Life  Ins. 
Co.,  22  Fed.  Kep.  586;  Home  Ins.  Co.  of  Texas  v.  Myer,  93 
III.  275, 276.  In.this  case  the  court  says :  "  Tlie  doctrine  is  well 
settled  in  this  and  other  co.urts,  that  an  insurance  company 
may,  at  any  time  at  its  option,  give  authority  to  its  agents 
to  make  agreements,  or  to  waive  forfeitures,  and  that  it  is  not 
bound  to  act  upon  the  declaration  in  its  policy  that  they  have 
no  such  authority.  Whether  in  any  given  case  it  has  or  has 
not  exercised  that  option,  is  a  fact  proven  by  either  written 
or  parol  evidence,  notwithstanding  a  declaration  in  the  policy 
to  the  contrary."  Sec,  also,  Niagara  Fire  Ins.  Co.  v.  Brown, 
123  111.  359. 

The  fact  that  appellant  did  not  avail  itself  of  thi  right  to 
cancel  the  policy  and  under  the  circumstances  notify  appellee 
of  such  determination,  is  evidence  of  a  waiver  of  the  forfeit- 
ure, and  raises  the  presumption  that  the  company  diose  to 
carry  the  risk  on  the  responsibility  of  appellee.  The  Tento- 
uia  Life  Ins.  Co.  v.  Anderson,  77  111.  344;  Mut.  Ben.  Ins.  Co. 
V.  Graham,  30  Ohio  St.  240;  Georgia  Mut.  Life  Ins.  Co.  v. 
Graham,  52  Ga.  640;  Joliffe  v.  Mut.  Life  Ins.  Co.,  39  Wis. 
Ill,  supra;  see  also  the  case  of  Williamsburg  City  Ins.  Co. 
V.  Gary,  83  III.  453. 

If  an  insurance  company  intentionally,  by  language  or  con- 
duct, leads  apolicy  holder  to  believe  that  he  should  not  pay 
his  premium  note  promptly,  and  that  no  advantage  will  be 
taken  of  the  failure,  it  is  equivalent  to  an  express  agreement 
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to  that  effect  and  is  a  waiver  of  any  forfeiture  expressed  in 
the  policy.  McGraw  v.  Old  North  State  Ins.  Co.,  78  K  C. 
149;  citino;  May  on  Insurance.  Sec.  360,  361,  and  cases  there 
referred  to.  See,  also.  Insurance  Company  v.  Doster,  106  U. 
S.  30;  Insurance  Company  v.  Martin,  96  U.  S.  254;  Insurance 
Company  v.  Egglcston,  96  U.  S.  572;  Insurance  Company  v. 
Tullidge,  39  Ohio  St.  240. 

The  course  of  dealing  between  the  parties  and  the  receipt 
of  the  $50,  was  such  as  to  entitle  appellee  to  notice  of  an 
intended  forfeiture.  Insurance  Company  v.  Tullidge,  ftupra; 
Home  Ins.  v.  Pierce,  75  111.  426;  Warner's  Case,  80  III.  415. 

The  condition  of  prompt  payment  may  be  waived,  from 
any  circumstance  fairly  showing  that  the  insurer  does  not 
intend  to  insist  upon  the  prompt  payment  of  the  premium 
note,  as  a  question  to  the  continued  validity  of  the  policy. 
Heaton  v.  Manhattan  Ins.  Co.,  7  R.  I.  402;  Goit  v.  Nat.  Pro- 
tection Ins.  Co.,  26  Barb.  189. 

In  the  case  at  bar,  the  clause  in  the  note  and  policy  pro- 
viding for  prompt  payment  were  inserted  for  tlie  benefit  of 
the  company  and  might  be  waived  by  a  failure  to  act,  or  other 
circumstances  evincing  an  intention  not  to  claim  the  benefit 
of  the  stipulation.  Mut.  Life  Ins.  Co.  v.  French,  30  Ohio 
St.  240;  Teutonia  Life  Ins.  Co.  v.  Anderson,  77  111.  384. 

The  failure  of  the  company  to  offer  to  return  the  note  on 
payment  of  the  earned  premium,  or  give  notice  of  its  inten- 
tion to  insist  on  a  forfeiture,  was  a  waiver  of  the  right  of  for- 
feiture of  the  policy.  Montgomery  v.  Phoenix  Mut  Fire 
Ins.  Co.,  14  Bush.  52;  Johnson  v.  Southern  Mut.  Life  Ins. 
Co.,  79  Ky.  403. 

Messrs.  Kerrick,  Lucas  &  Spencer,  for  appellee. 

That  the  provisions  of  the  policy  providing  that  if  appel- 
lee should  "  fail  to  pay  the  premium  note  or  order  at  the  time 
specified  then  this  policy  shall  cease  to  be  in  force,  and  remain 
null  and  void  during  the  time  said  note  or  order  remains 
unpaid  after  its  maturity,"  with  the  condition  in  the  note  that 
"  if  this  note  is  not  paid  at  maturity  said  policy  shall  then 
cease  and  determine  and  be  null  and  void,  and  so  remain  until 
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the  same  shall  be  fullt/  paid  'dud  received  bj  the  company," 
made  the  payment  in  full  at  maturity  a  condition  precedent 
to  the  enforcement  of  the  policy  on  account  of  a  loss  occur- 
ring after  maturity,  in  the  absence  of  a  waiver  by  an  author- 
ized agent,  we  have  no  doubt.  The  authorities  are  uniform 
on  that  question.  Phenix  Insurance  Company  v.  Carlock,  32 
111.  App.  255;  May  on  Insurance  (2d  EdO,  Sees.  341,  343;  Pitt 
V.  Insurance  Company,  100  Mass.  500;  Catoir  v.  Insurance 
Company,  33  N.  J.  487;  Baker  v.  Insurance  Company,  43  N. 
Y.  283;  Gorton  v.  Insurance  Company,  39  Wis.  121;  Joliflfe 
V.  Insurance  Company,  39  Wis.  Ill;  Wall  v.  Insui'ance  Com- 
pany, 86  N.  Y.  157;  Hammond  v.  ^Insurance  Company,  10 
Gray,  306;  Patch  v.  Insurance  Company,  44  Vt  481;  Will- 
iams  V.  Insurance  Company,  19  Mich.  451;  Watrous  v.  Insur- 
ance Company,  35  la,  852;  Insurance  Company  v.  McMillen, 
24  Ohio  St  67;  Ferebee  v.  Insurance  Company,  68  N".  C.  11; 
Insurance  Company  v.  Ruse,  8  Ga.  534;  Tarleton  v.  Stain- 
forth,  5  T.  R  695;  Want  v.  Blunt,  12  East,  410;  Gorton  v. 
Dodge  Co.  Ins.  Co.,  39  Wis.  121;  Forest  City  Insurance  Co. 
V,  School  District;  Thompson  v.  Insurance  Company,  104  U. 
S.  252;  Curtin  v.  Phenix  Ins.  Co.,  21  Pacific  Eep.  370;  Will- 
cuts  V.  Northwestern  Life  Ins.  Co.,  81  Ind.  300;  Van  Allen  v. 
Farmer,  etc.,  64  N.  Y*  469;  Loring  v.  Manufacturers  Ins.  Co., 
74  Mass,  28;  Walsh  v.  Hartford  Fire  Ins.  Co.,  73  N.  Y.  5; 
Klein  v.  Insurance  Co.,  104  TJ.  S.  88;  Life  Ins.  Co.  v.  Pendle- 
ton, 112TJ.  S.  696. 

An  insurance  company  has  the  right  to  limit  the  power  of 
its  agents,  and  where  it  does  so  and  brings  notice  thcieof  to 
the  insured,  he  is  bound  by  it;  and  placing  such  limitations  in 
the  policy  is  of  itself  notice.  Walsh  v.  Hartford  Ins.  Co.,  73 
N.  Y.  5;  Packard  v.  Fire  Insurance  Co.,  77  Me.  144;  Glad- 
ding V.  Fire  Ins.  Co.,  66  Cal.  6;  Van  Allen  v.  F.irmers  Ins. 
Co.,  64  N.  Y.  469;  Loring  v.  Manufacturers  Ins.  Co.,  74  Mass. 
28;  Wood  on  Fire  Insurance  (2d  Ed.),  Sec.  411;  May  on 
Insurance  (2d  Ed.),  Sees.  126  and  137;  Fi-anklin  Ins.  Co.  v. 
Sefton,  53  Ind,  380;  Mclntyre  v.  Michigan  State  Ins.  Co., 
52  Mich.  188, 

An  extension  for  a  definite  time  has  no  effect  on  the  condi- 
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tion  of  the  policy  after  that  time.     Franklin  Ins.  Co.  v.  Sef- 

ton,  53  Ind.  380;  Pottsville  Mutual  Fire  Ins.  Co.  v.  Minnequa, 

100  Pa.  61,  137;  Marion  v.  Life  Ins.  Co.,  85  K  Y.  278;  Mc- 

Intyre  v.  Michigan  State  Ins.  Co.,  52  Mich.  188;  Critchett  v. 

The  American  Ins.  Co.,  53  Iowa,  404;  Catoir  v.  American 

Life  Ins.  Co.,  33  N.  J.  L.  487;  Homer  v.  Guardian  Mutual 

Life  Ins.  Co.,  67  N.  Y.  478. 

For  these   reasons   we    think  the  judgment    should    be 

affirmed. 

Wall,  J.  This  was  an  action  of  assumpsit  upon  a  poh'cy 
of  tire  insurance.  There  was  a  verdict  for  the  defendant, 
upon  which  judgment  was  entered  against  the  plaintiff  for 
costs.  The  only  question  affecting  liability  was  whether  there 
was  a  waiver  by  the  company  of  the  condition  forfeiting  the 
policy  for  the  failure  to  pay  the  premium  note.  The  policy 
was  dated  September  16,  1884,  for  $2,000.  The  lire  occurred 
Juno  13,  1888,  causing  a  loss  of  $975.  The  proof  of  loss 
was  duly  furnished.     The  policy  contained  this  condition: 

*'  In  case  the  assured  fails  to  pay  the  premium  note  or  order 
at  the  time  specified,  then  this  policy  shall  cease  to  be  in  force, 
and  remain  null  and  void  during  the  time  said  note  or  order 
remains  unpaid  after  maturity,  and  no  legal  action  on  the  part 
of  this  company  to  enforce  payment  shall  be  construed  as 
reviving  the  policy.  The  payment  of  the  premium  note, 
liowever,  revives  the  policy  and  makes  it  good  for  the  balance 
of  its  term.  No  agent  or  employe  of  this  company,  or  any 
other  person  or  persons,  have  power  or  authority  to  waive  or 
alter  any  of  the  terms  or  conditions  of  this  policy,  except 
only  the  general  agent  at  Chicago,  Illinois,  and  any  waiver  or 
alteration  by  him  must  be  in  writing." 

The  premium  was  not  paid  in  cash,  the  following  note  being 
given  therefor : 

«$62.50. 

''On  the  first  day  of  October,  1885,  for  value  received,  I 
promise  to  pay  to  the  Phoenix  Insurance  Company,  of  Brook- 
lyn, ?5ew  York  (at  the  First  National  Bank,  in  Bloomington, 
Illinois),  or   order,  sixty-two  dollars  and  fifty  cents,  in  pay- 
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merit  of  premium  on  policy  No.  0,156,750  of  said  company. 
^^If  this  note  is  not  paid  at  maturity,  said  policy  shall  then 
cease  and  determine,  and  be  noil  and  void,  and  so  remain  until 
the  same  shall  be  fully  paid  and  received  by  the  company. 
In  case  of  loss  under  said  policy  this  note  shall  immediately 
become  due  and  payable,  and  ^hall  be  deducted  from  the  amount 
of  said  loss.  It  is  understood  and  agreed  that  this  note  is  not 
Inegotiable. 

"A.  H.  Carlock." 

Appellant  was  notified  when  the  note  wonld  mature, 
and  on  the  2d  of  October,  1«85,  wrote  to  T.  R.  Burch,  the 
general  a^ent  of  the  com|)any  at  Chicago,  asking  for  an  exten- 
sion of  three  months.  To  this  request  Mr.  Bnrch  replied 
that  he  wonld  extend  the  time  until  December  10th,  and 
intimating  that  if  paid  by  January  Ist  it  would  be  satisfactory. 
On  the  13th  of  May,  1886,  nothing  having  been  paid,  the  note 
was  placed  in  the  hands  of  attorneys  at  Bloomington  for  col- 
lection, and  on  that  day  they  sent  notice  of  the  fact  to  the 
assured,  to  which  he  replied  by  asking  for  two  or  three  weeks 
further  time, and  on  the  18th  of  May  the  attorneys  wrote  him, 
^'anting  an  extension  of  two  weeks.  On  the  15th  of  July  he 
pwiid  the  attorneys  $50,  and  requested  a  further  extension  on 
the  balance,  which  they  granted  for  two  weeks  longer.  On 
the  19th  of  August,  after  the  last  extension  had  expired, 
tliey  wrote  him  urging  paj'ment  of  balance,  to  which  he  made 
no  reply,  and  on  the  15th  of  December  they  again  wrote 
liim  and  received  no  reply.  On  the  26th  of  December,  1886, 
assured  wrote  to  Bui"ch,  the  genei-al  agent  at  Chicago,  saying 
lie  would  settle  by  January  1st,  or  soon  thereafter.  To  this 
]3ni'ch  made  no  response.  The  balance  was  never  paid,  and 
there  was  no  further  communication  in  regard  thereto. 
Fix>m  the  date  of  the  last  letter  by  assured  to  Burch  until 
the  fire  there  was  a  lapse  of  nearly  eighteen  months. 

This  case  was  before  us  at  a  former  term  on  the  appeal  of 
the  company  from  a  judgment  in  favor  of  the  assured.  That 
judgment  was  reversed  because  of  an  instruction  which  in 
terms  advised  the  jury  that  the  extensions  above  stated  con- 
stituted of  themselves  a  waiver  of  the  condition  of  forfeiture 
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expressed  in  the  policy  and  in  the  note.  We  then  held  that 
the  extensions  of  the  time  of  payment  conld  not  be  deemed 
as  a  matter  of  law  to  waive  the  condition,  but  were  merely 
circumstances  for  the  consideration  of  the  jury  in  determin- 
ing whether  a  waiver  was  intended,  and  that  if,  from  all  the 
circumstances  and  the  course  of  dealing  between  the  parties, 
the  assured  was  reasonably  justified  in  believing  that  the  com- 
pany did  not  intend  to  insist  upon  the  condition,  and  acted 
upon  the  belief  so  induced,  then  the  condition  might  be  con- 
sidered as  waived.  It  is  now  urged  by  the  present  appellant) 
the  assured,  that  upon  the  second  trial  the  court  erred  in 
instiHicting  the  jury  at  the  instance  of  the  company,  and  that 
the  tenor  and  effect  of  the  instructions  so  given  was  to  advise 
the  jury  that  the  evidence  did  not  show  a  waiver.  The  ob- 
jection thus  made  applies  most  strongly  to  the  fourth  of  the 
series  given  for  defendant.  The  instruction  is  quite  lengthy 
and  is  not  so  clear  and  direct  as  it  might  be.  Taking  one 
clause  alone  the  inference  would  be  quite  plain  that  the  case 
made  by  the  proof  would  not,  as  a  matter  of  law,  make  a 
cause  of  action;  and  that  to  recover,  the  plaintiff  must  prove 
in  addition  that  the  company  had  acted  in  such  a  way  as  to 
induce  belief  in  the  mind  of  assured  that  the. condition  was 
waived,  as  though  such  an  inference  could  not  be  drawn  from 
the  facts  in  proof.  However,  when  the  whole  instruction  is 
read  together  and  in  connection  with  the  others,  we  think  the 
jury  would  understand  that  the  court  meant  to  say  merely 
that  the  matters  in  proof  did  not  necessarily  involve  one  con- 
clusion or  the  other,  and  that  it  was  for  them  to  say  from  all 
the  testimony  whether  the  company's  conduct  had  been  such 
as  to  justify  a  reasonable  belief  in  the  mind  of  assured  that  a 
waiver  was  intended.  The  plaintiff  should  have  asked  an 
instruction  making  this  point  more  apparent,  if  he  deemed  it 
necessary,  or  if  he  found  the  jury  were  likely  to  misapprehend 
the  instructions  asked  by  defendant.  We  think  the  instruc- 
tions presented  substantially  the  rule  of  law  as  announced  in 
our  former  opinion  in  this  particular. 

It  is  objected  that  the  instructions  were  faulty  in  stating 
the  extent  of  the  authority  of  the  attorneys  who  held  the  note 
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for  collection,  and  in  omitting  any  reference  to  the  power 
of  the  general  agent  to  ratify  the  action  of  the  attorneys,  and 
in  omitting  to  define  the  term  '^  authorized  agent/'  which  was 
several  times  emploj^ed.  We  consider  it  a  sufficient  answer 
to  this  objection  that  so  far  as  appears  by  the  evidence, 
the  attorneys  assumed  to  do  nothing  more  than  pertained 
to  the  collection  of  the  note,  and  that  in  granting  exten- 
sions they  merely  exercised  the  powers  usually  possessed 
by  such  agents;  and  that  the  only  other  agent  of  the  company 
whose  action  was  in  proof  was  Bnrch,  who  was  admitted  to 
be  the  general  agent  at  Chicago,  possessing  full  authority 
to  waive  the  condition  in  question.  So  far  as  tlie  attorneys 
were  concerned  they  certainly  had  no  power  to  waive  the 
condition,  but  being  the  agents  of  the  company  to  collect  the 
note  their  extension  would  be  valid  and  binding,  and  then  the 
question  would  be  as  to  the  effect  and  consequence  thereof, 
and  whether  such  an  extension  might  or  should  imply  a 
waiver  during  the  time  included  thereby.  In  other  words, 
was  the  action  of  the  company  in  this  respect  such  as  to  raise 
the  reasonable  belief  that  a  waiver  was  intended  ?  There  was 
DO  technical  fault  as  to  this  point;  and  again  it  may  be  said 
that  it  wonld  have  been  proper  for  the  plaintiff  to  ask  such 
an  instruction  as  might  have  prevented  any  possible  miscon- 
ception, but  it  was  not  done. 

It  is  urged  that  the  court  erred  in  refusing  to  permit  cer- 
tain questions  on  cross-examination  of  the  witness  Clark,  as  to 
what  was  his  object  in  going  to  the  plaintiff's  premises. 
Clark  was  the  adjuster  of  the  company  and  testified  as  to  his 
connection  with  the  plaintiff,  the  effect  of  his  testimony  being 
mainly  to  show  knowledge  in  the  plaintiff,  of  the  conditions 
contained  in  the  policy  and  note  with  reference  to  forfeiture, 
and  the  questions  which  were  excluded  were  apparently  de- 
signed to  show  that  the  witness  had  gone  out  to  see  the  plaint- 
iff for  the  purpose  of  effecting  a  compromise,  and  that  after 
the  conversation  he  went  back  to  the  office  of  plaintiff's 
brother  and  offered  to  compromise.  It  is  now  urged  that  the 
object  of  these  questions  was  not  to  show  an  effort  to  com- 
promise, but  that  Clark  treated  the  policy  as  still  in  force. 
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We  do  not  see  that  Clark's  opinion  about  it  was  importaTif. 
So  far  as  the  action  of  the  comi^any  in  sending  him  there 
Avould  throw  any  light  upon  the  previous  intention  or  purpose 
or  understanding  of  the  company  as  to  the  matter  of  waiver, 
the  plaintiflE  had  the  benefit  of  all  that  was  tliereby  implied. 
The  company  had  the  right  to  make  an  effort  to  compromise 
without  impairing  any  of  its  legal  defense,  and  it  was  not  com- 
petent to  inquire  into  whatever  it  did  in  that  direction. 

It  is  urged  as  error,  that  the  court  sustained  an  objection  to 
the  question  put  to  plaintiff  by  his  counsel,  whether  ho 
received  the  policy  at  the  same  time  he  gave  the  note,  and  it  is 
argued,  or  rather  suggested,  that  if  the  question  had  been 
allowed  the  answer  would  have  been  that  he  did  not  receive 
the  policy  until  a  later  date,  and  that  he  then  "laid  it  away 
without  his  attention  being  called  to  any  particular  fine  point 
provisions  in  the  policy."  In  so  far  as  the  proof  of  such  fact 
could  benefit  him,  he  had  it  very  fully,  as  will  appear  from  his 
cross-examination  where  he  distinctly  stated  that  he  never  read 
the  fine  point  of  the  policy;  that  he  did  not  understand  a  non- 
payment of  premium  rendered  it  void;  that  he  never  read 
over  the  policy  but  laid  it  away;  that  he  did  read  the  note; 
that  he  thought  the  policy  was  in  force,  etc.  We  are  not 
able  to  see  that  the  plaintiff's  case  was  unduly  affected  by  the 
rulings  of  the  court  in  these  matters. 

Upon  the  main  question  as  to  the  merits  we  are  disposed  to 
hold  that  the  verdict  is  right.  Haa  the  loss  occurred  while 
the  payment  was  suspended  by  the  extensions  granted  through 
either  the  general  aerent  at  Chicago  or  the  attorneys  who  held 
the  note  for  collection,  another  and  a  very  different  case  would 
be  presented.  It  was  not  so,  however.  For  nearly  a  year  and 
six  months  the  matter  had  remained  without  a  word  or  act 
from  either  side,  the  last  having  the  definite  written  promise 
of  the  assured  (he  then  being  four  or  five  months  in  default 
after  the  latest  extension)  to  make  payment  at  a  time  within 
a  week  of  that  date.  This  after  a  delay  of  more  than  a  year 
from  the  maturity  of  the  note,  during  which  period  repeated 
efforts  to  obtain  payment  had  resulted  in  the  collection  of  on^y 
$50,  leaving  due  and  unpaid  the  substantial  portion  of  oue- 
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fifth  of  the  principal  with  a  considerable  enm  for  interest.  In 
view  of  all  the  facts  it  would  not  be  a  fair  construction  of  the 
contract  and  the  conduct  of  the  parties  to  say  that  a  waiver  of 
the  forfeiture  is  a  reasonable  implication.  Whatever  the 
assured  might  have  believed,  or  beeii  justified  in  believing, 
while  he  was  asking  and  obtaining  extensions,  it  is  not  to  be 
inferred  that  his  belief  continued,  nor  is  it  sound  to  say  that  it 
would  have  been  justified  when  extensions  were  no  longer 
granted,  and  no  response  was  made  to  his  last  request  there- 
for, coupled  with  a  positive  promise  of  payment  by  a  desig- 
nated day  near  at  liand.  His  failure  to  meet  this  last 
engagement  might  well  be  construed  by  the  company  as  a 
probable  abandonment  of  the  matter,  and  after  all  that  had 
occurred  it  was  not  necessary  to  say  or  do  anything  more  to 
avoid  the  appearance  of  a  waiver  or  to  repel  a  possible  inference 
that  a  waiver  was  then  within  its  purpose.  It  would  be  inequi- 
table to  place  it  in  such  an  attitude.  To  do  so  would  annul  a 
plain  and  valid  provision  of  the  contract,  and  enable  the 
assured  to  secure  all  the  benefit  of  insurance  without  a  corre- 
sponding obligation  to  pay  for  it 

The  case  of  C.  L.  Ins.  Co.  v.  Warner,  80  111.  410,  and  other 
cases  relied  upon  by  appellant,  so  far  as  we  have  been  able  to 
examine  them,  can  not  be  regarded  as  decisive  or  controlling 
here,  because  depending  upon  wholly  different  facts.  It  is 
impossible  within  the  space  properly  allowable  to  undertake 
the  discussion  or  analysis  of  those  cases  or  the  citations  on  the 
other  side.  Such  a  task  more  fitly  belongs  to  the  text-writer. 
We  shall  be  content  to  apply  what  we  conceive  the  true  prin- 
ciple to  the  facts  of  the  case  at  bar,  and  being  satisfied  that 
justice  has  been  done  will  aSirm  the  judgment. 

Judgment  affirmed. 
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Joseph  B.  Fosselman 

V. 

The  City  op  Spbingfield. 

Municipal  Corporations — Proseeut\<m9  before  Justice  qfthe  Peace  hjf 
City—  When  City  Liable  for  Costa. 

Where  a  city  institutes  and  prosecu^os  to  jad|pnent  before  a  justice  of 
the  peace,  Fuits  for  the  violation  of  municipal  ordinances,  and  fines  are 
imposed  and  judfirments  rendered  for  the  same  and  costs,  and  executions  are 
is«!ued,  under  which  the  defendants,  they  beinff  without  property,  are  com- 
mitted to  the  city  prison  and  the  fines  worked  out  under  the  provisions  of 
the  municipal  ordinances,  the  city  is  not  liable  to  the  justice  io  an  action 
of  assumpsit  for  money  bad  and  received  for  his  costs  which  were  included 
in  such  judgments,  and  which  were  discharged  by  labor  for  the  city. 


[Opinion  filed  November  21, 1890.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Crsighton,  Judge,  presiding. 

Messrs.  Gross  &  Bboadwell,  for  appellant. 

Messrs.  Patton  &  Hamilton  and  Timothy  MoGkath,  for 

appellee. 

Wall,  J.  Joseph  B.  Fosselman  was  a  justice  of  the  peace 
in  the  city  of  Springfield,  duly  elected  and  qualified  for  eight 
years,  his  first  term  beginning  April,  1881.  In  May,  1882,  the 
city  of  Springfield  became  incorporated  under  the  general 
incorporation  law,  since  which  time  it  has  exercised  its  cor- 
porate powers  thereunder.  The  city  instituted  and  prosecuted 
to  judgment,  before  Justice  Fosselman,  within  the  five  years 
prior  to  the  bringing  of  this  suit,  283  suits — misdemeanors, 
all  of  them,  for  violations  of  the  city's  ordinances.  In  each 
of  the  cases  a  fine  was  imposed,  and  a  judgment  rendered  in 
favor  of  the  city  and  against  the  respective  defendants  for 
the  amount  thereof  and  for  costs,  on  which  an  execution  was  at 
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once  issued  by  Justice  Fosseloian.  These  executions  were,  by 
the  justice,  placed  in  the  hands  of  policemen — administrative 
agents  of  the  city — to  execute.  The  executions  were  directed 
to  the  sheriff,  etc.,  "  or  any  police  of  the  city,"  and  recited 
that,  whereas  the  city  had  obtained  before  Justice  Fosselman, 
a  judgment  against  (the  defendant),  for  violation  of  an  ordi- 
nance of  the  city,  for  $ — ,  with  costs,  the  officer  was  com- 
manded to  levy  said  debt  and  costs  on  the  goods  and  chattels 
of  the  defendant  within  the  city,  and  for  want  of  sufficient 
property,  etc.,  the  command  was,  that  the  body  of  the  defend- 
ant be  taken  into  custody  and  conveyed  to  the  ci*ty  prison 
keeper,  to  be  safely  kept  by  the  latter  until  he  pay  the  debt 
and  costs,  or  serve  the  same  out  in  such  manner  and  time 
as  prescribed  by  the  ordinances  of  the  city,  and  to  make 
return  thereof,  stating  how  the  same  had  been  executed. 
The  ordinances  of  the  city,  then  in  force,  provided  that  upon 
the  commitment  of  any  person  by  order  of  any  justice  of  the 
peace,  etc.,  for  non-payment  of  any  line,  etc.,  adjudged  against 
him,  and  such  ]3erson  not  having  goods  and  chattels  out  of 
wliich  the  judgment  and  execution  could  be  collected,  the 
police  officer  having  the  execution  should  deliver  the  defend- 
ant (along  with  the  execution  showing  fine,  etc.,  and  costs 
adjudged  against  him)  to  the  city  prison  keeper,  which  latter 
officer  was  required  to  make  entry  of  the  date  and  amount  of 
the  line  and  costs,  and  the  number  of  days-  the  defendant 
wonid  have  to  be  contined  to  discharge  the  same,  at  fifty 
cents  a  day.  The  city  prison  keeper  was,  by  the  ordinances 
authorized  to  require  tlie  person  so  committed  to  his  custody 
to  perform  manual  labor,  within  or  without  the  prison,  for 
not  more  than  ten  liours  each  working  day,  as  the  prison 
keeper  might  direct;  and  ho  was  further  authorized  to  deliver 
the  defendant  (with  the  execution  showing  the  tine  and  costs) 
to  the  city  superintendent  of  streets,  and  this  officer  was 
required  to  compel  the  defendant  to  labor  on  the  streets,  etc., 
of  the  city  for  ten  hours  each  working  day,  and  for  each  day's 
]abor  to  credit  the  defendant  at  the  rate  of  not  less  than  fifty 
cents  and  not  more  than  $1.50,  and  when  the  defendant  had 
labored  out  his  iine  and  costs,  to  discharge  him. 
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In  each  of  the  2S3  cases  shown  in  tliis  record,  the  defend- 
ants were  taken  under  the  executions  aforesaid,  and  com- 
mitted to  the  custody  of  the  city  prison  keeper,  as  provided 
in  the  city's  ordinances;  and  in  each  of  the  eases  the  execu- 
tions were  returned  into  the  justice's  court  of  the  plaintiflF> 
with  a  written  return  thereon,  signed  by  the  officer  of  the 
city  holding  the  same  for  execution,  showing  the  manner  in 
which  it  had  been  executed.  In  two  of  the  cases,  namely, 
Kos.  937  and  978,  the  return  on  the  execution  was,  '*Ex'n 
ret'd  unsatisfiedj  by  order  of  Chief  of  Police  Maloney;"  in 
six  of  the  cases,  namely,  Nos.  1062,  1332,  1487,  1719  and 
2147,  the  returns  on  the  executi<  ns  show  the  discharge  of  the 
defendant,  and  the  execution  unsatisfied,  ''  by  order  of  the 
mayor;  "  while  in  the  275  remaini^nj  cases,  the  return  shows 
tliat  the  same  were  "  satisfied  by  labor  and  imprisonment." 
Aside  from  the  returns  upon  the  executions  as  aforesaid, 
which  are  not  disputed,  the  uncontradicted  testimony  of 
the  plainliS  is,  that  the  defendants  in  275  cases  referred  to, 
satisfied  the  executions  against  them  under  the  provisions 
of  the  city's  ordinances,  by  labor  bestowed  upon  the  streets 
and  alleys  of  the  city,  under  the  supervision  and  conti'ol  of 
tlie  agents  of  the  city.  , 

Inchided  in  each  of  the  judgments  rendered  by  the  plaint- 
iff in  each  of  the  283  cases,  were  the  legal  fees  of  the  plaint- 
iff as  justice  of  the  pepce,  allowed  by  the  statutes  of  the  State, 
the  amount  of  such  fees  in  each  particular  case  being  shown 
in  the  plaintiff's  bill  of  particulars,  and  aggregating  $539.15, 
the  legality  and  amount  of  which  is  not  questioned;  and  it  is 
also  not  questioned  or  denied  that  no  part  of  these  fees  has 
been  paid  to  the  plaintiff.  In  June,  1889,  and  after  tlie 
plaintiff's  term  of  office  had  expired,  he  presented  his  account 
against  the  city,  and  demanded  of  the  city  payment  of  his  fees 
in  the  283  cases,  which  was  by  the  city  refused.  Thereupon 
the  appellant  sued  the  city  in  assumpsit,  declaring  upon 
the  common  counts,  as  for  money  had  and  received;  and 
by  his  bill  of  particulars  and  at  the  trial,  claimed  that  the 
city,  by  its  action,  in  virtue  of  its  ordinances,  in  receiving  and 
entering  satisfaction   of   the  several  judgments,   in    whicii 
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judgments  were  included  the  statutory  fees  of  appellant  as 
justice  of  the  peace,  in  the  manner  shown  by  the  testimony, 
became  and  was  liable  to  the  appellant  for  the  amount  of  his 
said  fees.  The  ordinances  introduced  by  appellant  were 
adopted  by  the  city  after  its  organization  under  the  general 
law;  while  those  introduced  by  appellee  were  adopted  while 
the  city  was  acting  under  its  old  special  charter.  Upon  the  trial, 
which  was  by  the  court  and  without  a  jury,  appellant  asked 
the  court  to  make  special  findings  of  fact,  contending,  that  as 
the  judge  sat  as  a  trier  of  facts  in  the  place,  and  pcrforn- 
ing  the  functions  of  a  jury,  the  statute  in  relation  to  ver- 
dicts of  juries  in  civil  cases  applied.  But  the  court  refused. 
Appel'ant  also  submitted  to  the  court  a  number  of  proposi- 
tions, to  be  held  as  law,  all  of  which  the  court  refused,  and 
found  the  issues,  generally,  for  the  appellee. 

A  motion  for  a  new  trial  was  interposed  by  appellant,  which 
was  denied  and  judgment  entered  for  appellee. 

The  question  is  whether  the  city  is  liable  to  pay  the  fees 
of  the  justice  of  the  peace  in  cases  where  the  defendants  dis- 
charged their  fines  and  cost  by  imprisonment  and  street  labor 
and  in  those  cases  where,  by  order  of  the  city,  the  execution 
was  returned  unsatisfied  or  the  defendant  by  like  order  was 
released  from  imprisonment.  There  would  seem  to  be  no 
room  for  discussion  as  to  the  two  latter  classes,  as  it  does  not 
appear  that  the  city  recovered  anything  actually  or  construct- 
ively in  either  of  such  cases  or  that  there  was  any  breach  of 
duty  or  misfeasance  upon  which  to  predicate  liability.  The 
chief  claim  is  as  to  the  cases  whore  the  defendants,  having 
been  convicted,  were  found  to  possess  no  property  out  of  which 
the  fine  and  cost  could  be  made,  and  in  pursuance  of  the  ordi- 
nance enacted  under  the  authority  of  the  statute  were  commit- 
ted to  the  city  prison  and  required  to  perform  street  labor  at 
the  fixed  rate  per  diem  until  the  fines  and  costs  were  thereby 
discharged.  The  city  is  an  agency  of  tlie  State  for  the  pur- 
pose of  administering  local  government  and  the  enforcement 
of  its  ordinances  partakes  of  the  nature  of  criminal  prosecu- 
tions. The  proceeding  may  be  in  the  form  of  an  ordinary 
action  of  debt  or  it  may  begin  by  a  warrant  for  arrest  issued  upon 
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the  affidavit  of  any  person  that  an  ordinance  has  been  violated 
and  that  the  affiant  has  reasonable  grounds  to  believe  the  party 
charged  is  guilty.  The  person  arrested  shall,  without  delay, 
be  taken  before  the  proper  officer  and  tried  for  the  offense. 
Any  person  upon  whom  a  jBne  is  imposed  may,  by  the  order 
of  the  court,  be  committed  to  prison  until  the  line  and  cost  be 
paid.  The  city  council  is  empowered  to  provide  by  ordinance 
that  persons  so  committed  shall  be  required  to  work  at  such 
labor  as  their  strength  will  permit  within  and,  without  such 
prison,  etc.  Chap.  24,  Par.  278,  S.  &  C.  111.  Stats.,  522.  Such 
proceedings  are  usually  termed  quasi  criminal;  and  while  it 
would  be  competent  for  the  State  to  provide  that  by  its  instru- 
mentality the  city  should  pay  costs  in  such  cases,  yet  it  is 
entirely  competent  to  provide  otherwise.  The  State  repre- 
senting sovereignty,  may  prosecute  all  suits  necessary  to  en- 
force its  authority  without  cost  or  other  restrictions,  unless 
imposed  by  the  organic  law  or  by  statute,  and  it  may  permit 
its  locail  agt3ncies  to  enjoy  like  exemptions.  H(»lmes  v.  The 
City  of  Mattoon,  111  111.  27.  The  matter  of  taxing  cost  is 
regulated  by  the  statute  as  to  all  civil  as  well  as  criminal  pro- 
ceedings. We  find  no  provision  expressly  or  by  implication 
rendering  a  city  liable  for  costs  incurred  in  such  prosecutions. 
Section  40,  Ch.  53,  in  relation  to  fees  and  salaries,  among 
other  things  provides  "  that  the  costs  in  criminal  and  quasi 
criminal  prosecutions  for  the  violation  of  an  ordinance  of  an 
incorporated  city  or  town,  where  the  provisions  of  the  char- 
ters of  such  towns  or  cities  do  not  prohibit  the  payment  of 
such  costs,  may  be  paid  by  such  city  or  town,  in  the  discre- 
tion of  the  city  council  or  board  of  trustees."  ♦  *  *  This 
clearly  places  the  whole  subject  within  the  discretion  of  the 
city  and  requires  affirmative  action  of  the  city  before  it  can  be 
made  liable.  Town  of  Nukomis  v.  Harper,  31  111.  Apjx 
107.  The  propriety  of  such  provision  will  be  apparent  when 
it  is  remembered  how  such  prosecutions  may  be  initiated  and 
how  easy  it  would  be  to  drain  the  municipal  treasury  but  for 
the  power  of  restriction  here  indicated. 

So  far  as  disclosed  by  the  record,  the  city  took  no  action 
looking  to  the  payment  of  such  costs,  but,  on  the  contrary. 


Third  District— May  Term,  1890.        301 

Foeselman  v.  City  of  Springfield. 


provided  against  liability  therefor.  Its  ordinances  upon  this 
point  were  passed  in  1865,  while  nnder  a  special  charter,  and 
in  1882,  after  adopting  the  general  law  charter.  The  former 
ordinance,  not  being  inconsistent,  etc.,  remained  in  force  nntil 
the  latter,  covering  the  same  ground,  was  passed.  Sec.  11, 
Art  1,  Ch.  24,  E.  S. 

We  do  not  understand  that  it  is  contended  the  city  is  on  the 
same  footing  in  this  respect  as  ordinary  litigants,  but  that  the 
appellant's  position  is  based  wholly  upon  the  proposition  that 
there  has  been  a  satisfaction  of  the  fine  and  cost,  the  benefit 
of  which  has  inured  to  the  city,  and  that  by  virtue  of  the 
labor  upon  the  streets  the  city  has  received  money's  worth  on 
account  of  the  fees  in  question,  and  that  ex  equo  et  bono  it 
should  pay  the  amount  in  money  to  the  justice,  in  analogy  to 
the  case  of  De  Witt  v.  The  City  of  Chicago,  26  111.  443. 
There  the  city  had  received  the  fees  in  money,  and  it  was  per- 
fectly clear  that  ex  eqiio  et  bono  it  should  pay  over  to  the 
officer  whose  earnings  they  were.  But  where  is  the  analogy  be- 
tween that  case  and  this?  The  present  action  is  assumpsit,  for 
money  had  and  received  by  the  defendant  for  the  use  of  the 
plaintiff.  It  is  conceded,  of  course,  that  there  was  no  express 
assumpsit,  and  so  reh'ance  must  be  had  upon  an  implied 
assumpsit,  which  is  an  undertaking  presumed  in  law  to  have 
been  made  by  a  party  from  his  conduct,  though  he  has  made 
no  express  promise;  the  presumption  being  that  he  has 
assumed  to  do  what  is  in  point  of  law  just  and  right.  1  Bon  v. 
Law  Die.  135.  The  count  for  money  had  and  received  may 
in  general  be  proved  by  any  legal  evidence  showing  that  the 
defendant  has  received  or  obtained  the  money  of  the  plaintiff, 
which  in  equity  and  good  conscience  he  oTight  not  to  retain. 
The  subject  must  originally  have  been  money,  or  that  which 
the  parties  have  agreed  to  treat  as  money.  2  Qr.  Ev.,  Sec. 
117.  The  count  is  likened  in  its  spirit  and  objecfts  to  a  bill  in 
equity,  and  recovery  is  uniforml}'  based  upon  the  fact  that 
defendant  has  the  money  of  plaintiff,  and  that  ex  eqiw  et  hono 
he  ought  to  pay  it  over. 

Recurring  to  the  facts  in  the  case  at  bar,  it  is  clear  and  con- 
ceded that  the  city  has  no  money  belonging  to  the  plaintiff. 
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and  we  think  it  equally  clear  that  it  has  nothing  in  its  posses- 
sion which  the  parties  over  agreed  to  treat  as  money;  nor  is 
it  equitable  that  what  the  city  received  from  the  convicted 
offenders  in  the  way  of  imprisonment  or  street  labor  should 
be  transmuted  to  money  and  given  to  the  plaintiff.  The  stat- 
ute authorizing  the  imprisonment  and  enforced  labor,  in  cat^e 
of  non-payment  of  fines  imposed  under  the  ordinances  of  a 
city,  was  designed  for  the  punishment  of  those  offenders 
whose  want  of  tangible  property  would  otherwise  place  them 
beyond  the  reach  of  city  discipline.  As  a  mode  of  punish- 
ment it  becomes  efficient  when  no  estate  of  tlie  defendant  can 
be  found,  and  it  is  to  be  regarded  merely  as  an  alternative 
mode  of  punishment  But  for  such  provision  the  prosecu- 
tion of  a  large  class  of  offenders  would  be  purely  farcical  and 
would  fall  into  disuse,  so  that  such  persons  might  violate  the 
ordinances  with  impunity.  But  in  order  to  inflict  such  pun- 
ishment the  city  must,  at  no  little  cost,  provide  special  facili- 
ties for  imprisonment  and  for  the  employment,  under  super- 
vision, of  the  convicted  offenders.  No  profit  can  be  realized 
from  labor  obtained  under  such  conditions,  and  it  would 
hardly  be  worth  its  cost  ordinarily,  but  tlie  system  is  a  neces- 
sar}'  one  because  it  is  the  only  available  method  of  suppress- 
ing such  offenders.  It  would  be  impossible  to  ascertain  and 
state  how  much  the  labor  of  certain  individuals  so  held  is 
really  worth  to  the  city — no  attempt  is  made  to  do  so  in  thia 
instance — and  so  if  the  city  is  liable  in  respect  to  the  item  at 
al',  it  is  assumed  that  the  work  is  worth  whatever  is  under 
the  ordinance  allowable  therefor.  Manifestly  this  would  be 
unjust,  since  thereby  the  city  would,  beyond  all  question,  bo 
required  to  pay  for  more  than  it  received,  and  it  is  wholly 
uncertain  whether,  all  expense  considered,  the  city  has  really 
received  any  benefit  whatever.  The  city  has  not  received  the 
plaintiff's  money;  it  has  done  nothing  from  which  tlie  law 
will  imply  a  promise  on  the  ground  that  it  will  be  presumed 
to  assume  what  is  just  and  right  in  point  of  law.  It  has  dono 
nothing  to  the  injury  of  plaintiff.  The  convicted  parties  had 
no  property,  and  therefore  tlie  fine  and  fees  could  not  be  col- 
lected.    They  were  then  to  go  free  unless  the  city  chose  to 
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adopt  the  alternative  mode  of  punishment.  In  order  to 
enforce  its  authority  and  preserve  the  public  peace  it  must 
resort  to  this  other  mode,  and  in  so  doing  it  does  not  impliedly 
undertake  to  pay  the  fees  of  the  officer,  although  it  is  true 
that  the  terra  of  punishment  is  measured  by  the  sum  total  of 
the  fine  and  cost.  We  are  of  opinion  that  the  judgment  of 
the  Circuit  Court  was  correct. 

It  is  also  insisted  by  appellant  that  the  court  erred  in  refus- 
ing to  answer  specifically  certain  interrogatories  as  to  the  facts. 
The  act  of  1887  providing  for  the  submission  of  such  questions 
is,  by  its  terms,  applicable  only  to  trials  by  jury  and  clearly  not 
where  the  trial  is  by  the  court,  a  jury  being  waived. 

Certain  propositions  of  law  were  tendered  to  the  court  and 
were  marked  refused.  Thevare  not  discussed  in  the  brief  of 
appellant  and  we  assume  the  points  they  involve  are  embraced 
in  the  main  question  of  liability  upon  the  undisputed  facts. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Marcus  A.   Wolff  ss  aos 

142$  680 

V. 

William  M.  Dorsey. 

Negotiahle  Tnpfrufnents — Notes — Stipulation  for  Payment  of  Attor* 
Hey*  8  Fee — Pleading. 

Where  a  iieg^)tiabl6  instrument  contains  a  stipulation  that  an  attorney*8 
fee  may  be  **  recovered  as  a  part  of  the  note  or  by  separate  suit/'  the  plaint- 
iff, if  he  desires  to  recover  the  attorney's  fee  in  the  principal  action  upon 
the  note,  most  Jechire  specifically  for  this  item. 

[Opinion  filed  November  21,  1890.] 

In  ebrob  to  and  appealed  from  the  Circuit  Court  of  Macoupin 
County;  the  Hon.  J.  J.  Phillips,  Judge,  presiding. 

Mr.  A.  N.  Tanoby,  for  plaiutiiSE  in  error  and  appellant. 
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Messrs.  Palmrb  &  Shutt,  for  defendant  in  error  and 
appellee. 

Wall,  J.  This  was  an  action  of  assnmpsit  brought  by  the 
plaintiff  in  error  as  indorsee,  against  the  defendant  in  error, 
npon  three  several  instruments  in  writing  signed  by  defend- 
ant in  error  as  maker.  These  instruments  were  for  the  pay- 
ment of  money  to  the  order  of  George  W.  Belt,  by  whom 
they  were  indorsed  to  the  plaintiff  in  error,  and  each  con- 
tained a  stipulation  that  if  not  paid  when  due  and  suit  was 
brought  thereon,  the  maker  was  to  "  pay  ten  per  cent  on  the 
amount  due  hereon  in  addition  as  an  attorney's  fee,  and  to  be 
recovered  as  a  part  of  this  note  or  by  separate  suit."  The 
cause  was  tried  by  the  court  without  a  jury,  and  there  was  a 
finding  for  the  plaintiff  for  the  amount  of  the  principal  and 
accrued  interest,  $16,192.37.  The  plaintiff  then  moved  the 
court  for  a  new  trial,  and  that  the  finding  be  amended  by 
adding  the  sura  of  $1,619.23,  as  an  attorney's  fee,  according 
to  said  stipulation,  which  the  court  declined  to  do  and  ren- 
dered its  judgment  for  the  said  sum  of  principal  and  interest. 

The  plaintiff  has  brought  the  record  to  this  court  by  writ 
of  error,  and  the  question  is  presented  as  to  the  propriety  of 
the  ruling  by  which  the  court  refused  to  allow  said  sum  of 
$1,619.23  for  attorney  fees.  The  question  is  by  connsel  for 
plaintiff  supposed  to  depend  upon  whether  the  stipulation 
contained  in  the  instrument  for  the  ]myment  of  such  fees 
rendered  the  instrument  non-negotiable,  and  the  briefs  arc 
mainly  occupied  with  the  discussion  so  suggested.  If  the 
instrument  is  not  a  promissory  note  and  negotiable  as  such,  of 
course  the  plaintiff  could  recover  nothing  (as  he  is  but  an  in- 
dorsee) in  his  own  name  and  therefore  the  judgment  in  his 
favor  for  the  principal  and  interest  is  erroneous;  but  no  cross- 
error  is  assigned  in  this  respect.  It  is  urged,  however,  on 
behalf  of  the  defendant  in  error,  that  the  declaration  does  not 
specifically  claim  the  item  for  attorney's  fees  and  thereforo 
plaintiff  could  not,  in  this  condition  of  the  pleadings,  recover 
it.  The  stipulation  is  that  the  fee  may  be  "recovered  as  a  part 
of  the  note  or  by  separate  suit,"  thereby  giving  the  holder 
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the  option  whethel'  to  demand  it  in  a  suit  upon  the  note  or 
by  a  separate  suit  Hence  it  would  seem  to  devolve  upon  the 
plaintiff  to  declare  specially  for  this  item  if  he  desires  to 
recover  it  in  the  principal  suit.  He  should  by  clear  averment 
advise  the  defendant  of  vrhat  he  has  to  meet  in  this  respect, 
since,  as  he  might  sue  separately,  it  would  be  presumed  in  the 
absence  of  such  averment  that  he  so  intended,  upon  the  famil- 
iar principle  that  the  pleading  is  always  to  be  taken  most 
strongly  against  the  pleader.  In  Nickerson  v.  Sheldon,  33 
111.  372,  the  court  remarked  significantly  that  the  plaintiff  did 
not  declare  for  the  fee,  as  though  it  would  be  necessary  to 
do  so  if  it  were  intended  to  recover  it  in  that  suit.  Tlie 
plaintiff  did  not  ask  leave  to  amend  his  declaration  but  moved 
for  a  new  trial 'and  that  the  court  allow  the  additional  sum. 
We  think  this  not  the  correct  practice,  and  that  the  court 
properly  denied  the  motion.     The  judgment  will  be  affirmed. 

Judgment  affirmecL 


SB  ao6j 

Marcus  A.  Wolff  ^i'"  "^ 

V. 

William  M.  Dorsey. 

Kegofiahle  Instruments — Notes — Provision  in  for  Payment  of  Attor- 
n^jf^s  Fee — When  Impairs  NegotiahiUty, 

1.  The  amount  made  payable  by  a  negotiable  instrument  at  maturity  must 
be  certain,  and  if  this  amount  is  made  uncertain  by  requiring  the  payment 
at  maturity  of  an  indofinite  sum  for  collection  expenses  and  the  like,  then 
the  instrument  is  made  non-negotiable;  but  if  the  amount  payable  at  matu- 
rity is  certain,  it  is  not  rendered  uncertain  by  a  stipulation  to  pay  an  indef- 
inite sum  for  attorney's  fees  and  other  expenses  to  be  incurred  and  paid 
after  maturity. 

2.  The  consideration  of  a  note  is  an  entirety  and  supports  each  substan- 
tive part,  the  agreement  to  pay  attorney's  fees  as  well  as  the  rest. 

[Opinion  filed  November  21,  1890.] 

In  ekkob  to  and  appealed  from  the  Circuit  Court  of  Macou- 
pin County;  the  Hon.  J.  J.  Phillips,  Judge,  presiding. 

Vol.  XXXVIII  30 
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Mr.  A.  N.  Yancey,  for  plaintiff  in  error  and  appellant 

Mesers.  Palmes  &  Shcti,  for  defendant  in  error  and  appel- 
lee. 

Wall,  J.  This  was  a  suit  by  appellant  against  the  appellee 
to  recover  the  sum  of  $1,619.23,  for  the  attorney  fees  specified 
in  the  notes  sued  upon  in  the  preceding  case  between  the  same 
parties.  The  instruments  so  sued  upon  were  in  the  following 
form,  the  only  difference  being  as  to  amount  and  time  of  pay- 
ment. 

"$543.47.  Bunker  Hill,  III.,  December  31,  18S6. 

On  or  before  eighteen  monthsafterdate,  for  value  received, 
we,  or  either  of  us,  promise  to  pay  to  the  ordcy  of  George  W. 
Belt,  five  hundred  and  forty -three  and  forty-seven  one-hnn- 
dredths  dollars,  payable  at  the  banking  house  of  Belt  Bros.  & 
Co.,  in  Bunker  Ilill,  Illinois,  with  eight  per  cent  interest  per 
annum,  after  maturity,  and  if  not  paid  when  due  and  suit  is 
brought  thereon,  then  we  promise  to  pay  ten  per  cent  on  the 
amount  due  hereon  in  addition,  as  an  attorney's  fee,  and  to  be 
recovered  as  a  part  of  this  note  or  by  se])arate  puit.  TJie 
makers  and  indorsers  of  this  note  hereby  severally  waive  pre- 
sentment for  payment,  protest  and  notice  of  protest  and  non- 
payment, and  no  extension  of  time  of  payment,  by  payment 
of  interest  in  advance  or  otherwise,  shall  release  either  of 
ns  from  the  obligation  of  payment. 

William  M.  Doesey." 

The  declaration  in  the  present  suit  averred  that  these  notes 
were  not  paid  at  maturity,  that  suit  was  brought  thereon  and 
that  the  sum  therein  demanded  for  said  fees  had  not  been 
recovered  in  said  suit.  A  demurrer  was  sustained  to  the  dec- 
laration and  judgment  was  rendered  against  the  plaintiff  for 
cost.     The  plaintiff  brings  the  case  Jierc  by  ap))eal. 

It  is  urged  in  support  of  the  judgment  that  the  stipulation 
for  the  payment  of  attorney's  fees  rendered  the  instrument 
non-negotiable;  that  it  was  not  a  promissory  note  because  by 
said  stipulation  it  was  deprived  of  the  element  of  certainty 
as  to  the  sum  to  be  paid,  which   it  is  conceded  is  one  of  the 
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essential  features  of  a  promissory  note.  What,  then,  is  the  effect 
in  this  respect  of  such  a  provision  in  an  instrument  which 
in  all  other  particulars  is  a  promissory  note  ?  In  Nicholson  v. 
Sheldon,  83  III.  372,  the  instrument  contained  the  following: 

*'  And  we  further  agree  if  the  above  note  is  not  paid  with- 
out suit  to  pay  ten  dollars  in  addition  to  the  above  for  attorney 
fees,"  the  stipulation  differing  from  this  only  in  not  provid- 
ing that  the  fee  might  be  "  recovered  as  a  part  of  this  note 
or  by  separate  suit."  It  was  objected  that  this  clause  ren- 
dered the  instrument  non-negotiable,  but  the  court  held  other- 
Iwise  and  sustained  the  judgment  in  favor  of  the  indorsee  for 
the  amount  of  the  principal  and  interest  The  plaintiff  in 
that  case  did  not  declare  for  the  fee  and  did  not  seek  to 
recover  it  in  the  suit  on  the  note  and  as  it  was  not  provided 
that  it  might  be  recovered  as  a  part  of  the  note,  it  is  proba- 
ble be  could  not  successfully  have  claimed  it  in  said  proceed- 
ing. In  Daniel  on  Negotiable  Instruments,  Sec.  62  (2d  Ed.), 
it  is  said  that  such  provisions  do  not  impair  negotiability  and 
that  the  liability  so  imposed  as  for  every  engagement  imported 
by  the  note  or  bill  enters  into  the  acceptor's  and  indorser's 
contract  The  author  admits,  however,  that  the  early  cases 
are  not  all  in  accord  with  this  view  and  many  of  them  hold  to 
the  contrary.  The  later  cases  are  quite  harmonious  and  the 
trend  of  modern  decisions  is  to  the  effect  that  where  the  con- 
dition superadded  is  to  waive  an  exemption  or  to  confer  a 
remedy  in  respect  to  collection,  thereby  rendering  the  paper 
more  valuable,  thei*e  is  no  loss  of  negotiability.  We  extract 
the  following  from  the  opinion  in  Stoneman  v.  Pyle,  35  Ind. 
103,  found  in  the  note  to  Daniel's  text  commenting  upon  such 
a  clause. 

"  It  may  be  conceded  that  a  note  in  order  to  be  placed  upon 
the  footing  of  bills  of  exchange  must  be  for  a  sum  certain, 
for  in  no  other  way  can  the  maker  know  precisely  what  he 
IS  bound  to  pay  or  the  holder  what  he  is  entitled  to  demand. 
But  the  note  in  question,  if  paid  at  maturity  or  after  maturity 
before  suit  brought  thereon,  is  for  a  sum  certain.  On  the 
maturity  of  the  note  the  maker  knew  precisely  what  he  was 
bound  to  pay  and  the  holder  knew  what  he  was  entitled  to 
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demand.  In  the  commercial  world  commercial  paper  is 
expected  to  be  paid  promptly  at  maturity.  The  stipulation 
for  attorney's  fees  could  have  no  force  except  upon  a  viola- 
tion of  his  contract  by  the  defendant.  Had  the  defendant 
kepi  his  contract  and  paid  his  note  at  maturity  or  afterward, 
before  suit,  he  would  have  been  required  to  pay  no  attorney 
fee  nor  would  tliere  have  been  any  difficulty  as  to  the  extent 
of  his  obligation.  We  see  no  reason  on  principle  or  authority, 
or  on  grounds  of  public  policy,  for  holding  that  such  a  stipu- 
lation destroys  the  commercial  character  of  paper  othei  wise 
having  such  character.  The  case  is  quite  analogous  to  a  class 
of  cases  on  the  subject  of  usury.  Says  Mr.  Parsons :  '  So  if 
the  borrower  agrees  to  pay  the  sum  borrowed  at  a  time  certain, 
or  on  demand  with  lawful  interest,  and  if  he  fails  to  do  so,  so 
much  more  by  way  of  penalty,  even  if  it  be  called  extra  inter, 
est,  this  is  not  such  usury  as  would  affect  the  contract,  because 
the  borrower  has  the  right  to  pay  the  principal  and  avoid  the 
penalty.'  2  Parsons  on  Notes  and  Bills,  413-14.  So  here  the 
defendant  had  the  right  to  [lay  the  face  of  the  note  when  due 
and  avoid  the  attorney  fees.  As  long  as  the  note  retained  tlie 
peculiar  characteristics  of  commercial  paper,  viz., up  to  the  time 
of  maturity  and  dishonor,  the  amount  to  be  paid  on  the  one  hand 
and  to  be  received  on  the  other  was  fixed  and  definite."  To 
the  same*  effect  are  Sperry  v.  Ilarr,  32  Iowa,  184;  Gaar  v. 
Louisville  Banking  Co.,  11  Bush  (Ky.),  180;  Seaton  v.  Sco- 
ville,  18  Kan.  433;  Adams  v.  Addington,  16  Fed.  Rep.  89; 
W.  S.  M.  Co.  V.  Moreno,  6  Sawyer,  35;  Bank,  etc.  v.  Ellis, 
lb.  96;  Howenstein  v.  Barnes,  5  Dillon,  482;  Dretrick  v. 
Baylie,  23  La.  Ann.  767;  1  Eandolph  on  Com.  Paper,  Sec 
205,  and  notes. 

In  Seaton  v.  Scoville,  siipra^  Brewer,  J.,  quotes  with 
approval  from  the  Kentucky  case  the  following,  viz. :  "  The 
reason  for  the  rule  that  the  amount  to  be  paid  must  be  fixed 
and  certain,  is  that  the  paper  is  to  become  a  substitute  for 
money  and  this  it  can  not  be  unless  it  can  be  ascertained  from 
it  exactly  how  much  money  it  represents.  As  long,  therefore, 
as  it  remains  a  substitute  for  money,  the  amount  which  it 
entitles  the  holder  to  demand  must  be  fixed  and  certain;  but 
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when  it  is  past  due  it  ceases  to  have  that  peculiar  quality 
denominated  negotiability,  or  to  perform  the  office  of  money,  and 
hence  anything  which  renders  its  amount  uncertain  only  after 
it  has  ceased  to  be  a  substitute  for  money,  but  which  in  no 
wise  affected  it  until  after  it  had  performed  its  office,  can  not 
prevent  its  becoming  negotiable  paper." 

The  conclusions  to  be  drawn  from  the  foregoing  authorities 
ire,  that  the  amount  payable  by  a  negotiable  instrument  at 
maturity  must  be  certain;  if  this  amount  is  made  uncertain, 
by  re(juiring  the  payment  at  matimty  of  an  indefinite  sum 
for  collection,  expenses  as  attorney's  fees  and  the  like,  then  the 
instrument  is  rendered  not  negotiable  on  account  of  the 
uncertainty  in  amount,  and  being  not  negotiable  indorsees  can 
not  sue  upon  the  instrument,  though  the  payee  may  sue 
the  maker.  But  if  the  amount  payable  at  raatuHty  is  certain, 
it  is  not  rendered  uncertain  by  a  stipulation  to  pay  an  indefi- 
nite sum  for  attorney's  fees  or  other  expenses  to  be  incurred 
and  paid  after  7na^urity;  such  provisions  tending  to  render 
the  instrument  more  valuable,  by  insuring  the  holder  against 
loss  or  expense  in  making  collection,  are  not  regarded  with 
disfavor  by  the  courts,  and  pass  with  the  instrument  by 
indorsement,  and  may  be  enforced  by  the  indorser  in  his 
own  name.  Tested  by  those  principles  the  instruments  in 
question  must  be  regarded  as  promissory  notes  and  negoti- 
able as  such. 

It  is  argued  in  behalf  of  appellee  that  no  consideration  is 
averred  or  appears  from  the  alleged  facts  to  support  the 
promise  to  pay  such  fees.  We  think  the  position  is  unten- 
able, for  the  reason  that  whatever  supports  the  undertaking  in 
one  particular  will  support  the  whole.  The  instrument  being 
a  promissory  note,  a  consideration  is  implied  as  well  as 
expressed.  That  consideration  goes  to  the  undertaking  as  an 
entirety,  supporting  each  substantive  part  as  well  as  the  whole. 
It  applies  as  well  to  the  attorney  fee  as  to  the  waiver  of  pro- 
test, interest  after  maturity,  or  the  principal  itself.  It  is  all 
one  and  supports  the  entire  contract,  all  of  which  having 
] massed  to  the  indorser  may  be  enforced  by  him  according  to 
its  terms. 
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We  are  of  opinion  the  declaration  disclosed  a  cause  of 
action  in  the  plaintiff,  and  that  it  was  error  to  sustain  the 
demnrrer.  The  judgment  will  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded 


Angeline  Keller  et  al. 

V. 

John  T.  Whitledge. 

Fraudulent  Conveyances — Bill  to  Subject  Real  Estnfe  or  its  Proceeds 
to  Payment  of  Judgment — Whether  Findings  of  Decree  Supported  by 
Allegations  of  Bill. 

Where,  Id  a  bill  Beeking^  to  set  aside  a  conveyance  as  colorable  and 
intended  to  hinder  creditors,  there  is  no  allegation  of  insolvency  8g»un.«t 
the  grantor,  it  is  not  material  to  consider  the  quoBtion  whether  the  finding 
that  the  grantor  was  insolvent  is  supported  by  the  evidence,  but  a  convey- 
ance made  with  the  direct  purpose  to  defraud  creditors,  may  be  attacked 
without  charging  insolvency  as  the  result  of  such  conveyance. 

[Opinion  filed  November  21,  1890.] 

Appeal  from  the  Circuit  Court  of  Montgomery  County; 
the  Hon.  J.  J.  Phillips,  Judge,  presiding. 

Messrs.  W.  T.  Coale  and  Lane  &  Coopbb,  for  appellants. 

Mr.  Amos  Miller,  for  appellee. 

Conger,  F.  J.  This  was  a  bill  filed  by  appellee  to  enforce 
payment  of  a  judgment  of  $23S.50  and  costs,  which  he  had 
recovered  against  two  of  the  appellants,  Angeline  and  Joseph 
Keller,,  at  the  March  term,  1885,  of  the  Montgomery  Circuit 
Court.  Tlie  bill  charged  that  an  execution  on  said  judgment 
was  returned  "No  property  found  on  the  23d  of  January, 
1888;  that  Joseph  Keller  is  insolvent;  that  Angeline  is  in 
some  way  beneficially  interested  in  certain  lands  or  their  pro> 
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ceeds,  acquired  by  her  through  the  last  will  of  Solomon  Heck- 
man,  deceased,  I^er  father;  that  said  Heckman  by  his  will 
devised  135  acres  of  land  to  his  wife,  Julia,  for  life;  and 
directed  that  upon  her  death  his  son,  John  C.  Heckman,  and 
his  son-in-law,  Arthur  O.  Whitlock,  should  sell  said  real  estate 
at  public  sale,  in  lots  not  exceeding  forty  acres,  and  divide  the 
proceeds  equally  between  his  four  children,  viz.,  Angeline 
Keller,  Joseph  E.  Heckman,  John  C.  Heckman  and  Caroline 
Whitlock;  that  said  Julia  died  in  January,  18S8;  that  on 
the  31st  day  cf  March,  1883,  Angeline  and  her  husband, 
Joseph,  made  a  pretended  sale  by  warranty  deed,  in  form,  for 
the  consideration  of  $100  and  natural  love  and  affection,  pre- 
tending to  convey  their  right  to  said  premises  to  their  three 
children,  Mary  J.,  Joseph  C.  and  Lyda  B.  Keller;  that  said 
sale  was  colorable  only  and  to  protect  said  interests  from 
appellee's  judgment;  that  on  January  24,  1888,  the  lands 
were  sold;  that  a  portion  was  sold  to  Arthur  O.  Whitlock  for 
$2,500,  and  that  Angeline  claimed  nothing  from  said  sale,  but 
her  three  children,  to  whom  she  had  in  1883  pretended  to 
convey  lier  interest,  executed  conveyances  to  Whitlock; 
charges  that  this  sale  was  merely  colorable,  and  that  said 
Angeline  still  retains  her  interest  either  in  the  lands,  or  the 
proceeds  arising  from  the  sale  to  Whitlock,  and  calls  for  a 
discovery,  etc. 

The  bill  was  afterward  amended,  charging  that  the  indebt- 
edness due  from  said  Angeline  to  appellee,  had  been  due  for 
ten  years  prior  to  the  judgment. 

An  answer  was  filed  by  the  defendant  to  the  bill  admitting 
the  insolvency  of  Joseph  Keller,  but  denying  that  the  con- 
veyance of  Angeline  and  her  husband  to  their  three  children 
made  in  1883  was  a  pretended  sale,  or  merely  colorable,  or 
made  to  place  the  property  beyond  the  reach  of  appellee's 
judgment,  but  that  said  sale  was  bona  fide  and  for  a  good  and 
valuable  consideration.  The  Circuit  Court  found  the  sale  to 
the  children  by  Angeline  and  lier  husband  to  have  been  made 
to  hinder  and  delay  the  creditors  of  said  Angeline,  and  partic- 
ularly appellee,  and  that  after  said  conveyance  said  Angeline 
was  insolvent,  and  it  was  decreed  that  Arthur  O.  Whitlock 
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should  pay  appellee's  judo^nient  out  of  the  money  in  his  hands, 
-which  represented  Angeline's  share  of  the  laud,  and  the  bal- 
ance of  such  money  he  should  pay  to  Angel  ine's  three  chil- 
dren. The  bill  nowhere  charges  that  Angel ine  was  insolvent 
either  before  or  after  the  conveyance  to  her  children,  nor  that 
such  conveyance  made  her  so,  nnless  it  be  the  assertion  in 
the  bill  that  in  January,  1S88,  some  five  years  after  the  con- 
veyance, an  execution  against  her  was  returned  "  No  i)roperty 
found."  If  the  making'  of  the  conveyance  to  her  children 
did  not  render  her  insolvent,  or  at  least  materially  inter- 
fere with  her  ability  to  pay  the  judgment,  appellee  would 
liave  no  right  to  complain  of  its  execution  because  it  was  a 
gift  on  her  part.  Even  though  voluntary  it  would  have  to 
be  sustained.  We  are  therefore  of  opinion  that  there  is  no 
such  allegation  in  the  bill  as  would  support  tlio  finding  of  the 
court  without  tending  to  pass  upon  the  weight  and  sufficiency 
of  the  evidence  upon  this  point,  *'  that  after  said  conveyance 
said  Angeline  was  insolvent." 

But  the  bill  does  charge  that  the  sale  by  Angeline  and  her 
husband  to  their  children  "  was  merely  colorable,  and  made 
with  a  view  of  protecting  the  property  and  effects  of  Ange- 
line, and  placing  the  same  beyond  the  reach  of  appellee's 
judgment,  and  enabling  Angeline  to  enjoy  the  same  and  the 
avails  thereof."  If  this  charge  in  the  bill  is  sustained  by  the 
evidence  it  will  support  the  decree,  whether  the  conveyance 
left  Angeline  solvent  or  insolvent;  for  it  is  a  direct  charge  of 
an  intent  to  defraud  creditors,  and  a  conveyance  made  with 
such  a  purpose  may  be  attacked  by  creditors  without  charging 
insolvency  as  a  result  It  appears  reasonably  clear  from  the 
evidence  that  this  interest  in  her  father's  estate  was  all  that 
Angeline  Keller  had;  that  she  had  promised  appellee  to  pay 
his  judgment  out  of  such  interest  when  she  should  receive  it 
that  she  conveyed  it  to  her  children  for  very  much  less  than 
it  was  worth.  From  these  circumstances  it  is  reasonable  to 
conclude  that  Mrs.  Keller  would  not  have  made  the  convey- 
ance to  her  children  imder  the  circumstances  that  she  did, 
except  for  the  purpose  of  placing  her  interest  beyond  the  reach 
of  appellee's  judgment  and  where  she  could  ultimately  receive 
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tlic  benefit  of  it.  It  is  uu reasonable  to  believe  that  she 
would  have  sold  to  others  than  her  children  on  the  terms  she 
did,  or  that  she  would  have  sold  to  them  on  such  terms  if  she 
had  not  owed  appellee's  judgment.  Considerable  is  said  in 
the  argument  of  counsel  as  to  the  nature  of  Mrs.  Keller's 
interest  in  her  father's  land.  Whether  at  the  time  of  the  con- 
veyance to  the  children  she  had  such  an  interest  in  the  land 
as  that  her  deed  would  transfer  it  to  her  children,  or  whether 
it  was  merely  an  interest  in  the  money  arising  from  the  sale 
of  the  land,  and  therefore  did  not  in  law  pass  by  the  deed.  We 
do  not  deem  it  necessary  to  decide  this  question,  as  the  decree 
of  the  Circuit  Court  can  be  upheld  upon  either  theory  when 
it  is  once  determined  that  the  convevance  of  1883  was  fraud- 
ulent,  and  hence  void;  for  in  such  case  it  would  be  set  aside 
whether  it  was  in  fact  a  conveyance  of  Mrs.  Keller's  interest 
in  the  land  as  such,  or  an  equitable  assignment  or  transfer  of 
her  interest  in  the  money  arising  from  the  sale  of  the  land. 
We  think  the  decree  is  right  and  should  be  affirmed. 

Decree  affirmed,. 


i_ 


Martha  J.  Allen  

38    313 
y,  1  40    148 

Michael  Michel  et  al. 

Highirays — Pleading — Overruling  of  Demurrer — Pleas  not  Necessarily 
to  be  Taken  as  Confessed — Action  on  Case — General  Issue — liighthy  PrS' 
scription — Acquiescence — Damage  to  Private  Owner  from  Improvement  of 
Highway — Right  to  Compensation — When  Evidence  as  to  Damages  Snlh 
sequent  to  Commencement  qf  Suit  Inadmissible, 

1.  Where  demurrer  to  pleas  is  overruled  and  the  case  goes  to  trial,  the 
pleas  demurred  to  are  not  to  be  taken  as  confessed,  the  defendants,  upon 
the  overruling  of  the  demurrer,  not  having  a<<ked  for  a  rule  upon  plaintiff 
to  reply,  or  for  judgment  for  want  of  replication. 

2.  In  an  action  on  the  case,  under  the  general  issne,  the  plaintiff  is  put 
upon  proof  of  the  whole  charge  in  the  declaration,  so  far  as  necessary  to 
make  oul  a  cause  of  action,  and  the  defendant  may  show  any  matter  in  dis- 
charge or  excuse. 
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8.  Where  a  right  by  prpscription  is  alleged  as  defense,  the  acquiescence 
of  the  plaintiff  is  an  ei^sentiai  element  necessary-  to  be  established  by  the 
defendant,  mere  knowledge  not  being  sufficient,  and  evidence  tending  to 
prove  non-acquiescence  is  competent. 

1.  In  an  action  brought  by  the  owner  of  land  adjacent  to  the  highway 
against  the  commissioners  and  overseer  of  highways  for  unlawfully  and 
negligently  cutting  a  ditch  along  the  highway,  thereby  diverting  water 
from  its  natural  course  and  overflowing  plaintiff *s  land,  the  fact,  if  true, 
that  the  action  of  defendants  was  in  good  faith  and  necessary  to  the  proper 
construction  of  the  road,  does  not  constitute  a  defense. 

6.  Where,  in  such  action,  the  structure  complained  of  was  negligently 
constructed,  without  lawful  authority,  it  may  be  regarded  as  a  nuisance, 
and  fresh  actiouM  may  be  brouj^htas  often  as  injury  is  done;  hence,  evidence 
OS  to  damages  subsequent  to  the  commencement  of  the  suit  is  inadmissible. 

[Opinion  filed  November  21,  1890.] 

Appeal  from  the  Circuit  Court  of  Jersey  County;  the 
Hon.  George  W.  Herdman,  Judge,  presiding, 

Messrs.  Wise  &  Davis,  for  appellant. 

While  the  owner  of  lower  lands  shall  receive  all  water  that 
naturally  flows  from  the  next  higher  lands,  the  owner  of  the 
higher  lands  may  not  oj^n  or  remove  natural  barriers,  and  let 
on  such  lower  lands  water  that  would  not  otherwise  naturally 
flow  in  that  direction.  Anderson  v.  Henderson,  lii4  III.  164; 
Dayton  v.  Drainage  Commissioners,  128  111.  271. 

"  The  same  law  that  protects  my  right  of  property  against 
invasion  by  private  individuals,  must  protect  it  from  similar 
aggression  on  the  part  of  munici])al  corporations.     A  city  may 
elevate  or  depress  its  streets  as  it  thinks  proper,  but  if,  in  so 
doing,  it  turns  a  stream  of  mud  and  water  upon  the  grounds 
of  one  of  its  citizens,  it  will  not  bo  excused  from  paying  for 
tlie  injuries  it  has  wrought."     Nevins  v.  City  of  Peoria,  41 
111.  502;  Gillham  v.  The    Madison  County  R.  R  Co.,  49  111. 
484;  City  of  Aurora  v.  Gillett  et  al.,  56  111.  132;  City  of  Au- 
rora V.  Reed  et  al.,  57   111.  29;  City  of  Jacksonville  v.  Lam- 
bert, 62  111.  519;  City  of  Dixon  v.  Baker,  65  111.518;  Toledo, 
Wabash  &  Western  Ry.  Co.  v.  Morrison,  71  111.  616;  Rigney 
V.  City  of  Chicago,  102  111.  64. 

The  principle  that  the  public  has  no  right  so  to  use  its  own 
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as  to  injure  another, pertains  as  well  to  townships  as  to  incor- 
porated cities.     Tearney  et  al.  v.  Smith,  86  111.  391. 

Wlien  a  wrongful  act  is  done,  producing  an  injury  which 
is  not  only  immediate,  but  from  its  very  nature  is  permanent 
and  must  continue  to  produce  injury  independent  of  any  sub- 
sequent, wrongful  act,  then  all  damages  resulting  both  before 
and  after  suit  brought  may  be  estimated  and  recovered  in  tlse 
action.  Cooper  v.  Eandall,  59  111.  321;  Chicago  &  North- 
western Ey.  Co.  V.  Hoag,  90  111.  339;  Sedgwick  on  Damages, 
102;  Felter  v.  Beal,  1  Ld.  Eaym.  339. 

To  make  the  use  of  an  easement  in  land  of  another  for 
twenty  years  conclusive  of  the  right,  the  use  must  be  adverse, 
uninterrupted  and  with  the  knowledge  and  acquiescence  of  the 
owner  of  the  land,  and  each  of  these  qualities  or  ingredients 
essential  to  the  maintenance  of  the  claim,  is  open  to  conliii- 
diction  and  liable  to  be  disproved.  Chicago  &  Northwestern 
Ey.  Co.  V.  Hoag,  90  111.  339. 

The  defendants  below,  by  pleading  the  statute  of  limitations 
and  an  easement  to  flood  the  plaintiflE's  land  by  means  of  the 
ditch  and  embankment  complained  of,  tendered  an  issue  of 
permanent  right  so  to  do,  "  and  the  judgment  entered  in  the 
cause  is  conclusive  of  the  right  in  issue,  and  binding  upon  the 
parties  and  their  privies.  In  a  case  like  this,  and  especially 
upon  this  issue,  if  the  defendants  did  the  act  charged  and  fail 
to  sustain  their  plea  justifying  the  act,  the  law  implies  some 
damage,  and  the  verdict  must  be  for  the  plaintiff  for  nominal 
damages,  if  no  other  be  proved.  Whitniore  v.  Cutter,  1  Gall. 
429;  Field  on  Damages,  680;  Monroe  v.  Stickney,  48  Me.  462; 
Stilwell  V.  Lincoln,  11  Gray,  434;  Mellor  v.  Pilgrim,  7  111. 
App.  306,  and  the  maxim  '  de  Tninimis  non  curat  lex '  has  no 
application  in  such  case,  and  is  not  acted  upon  by  an  apj^ellate 
tribunal.-'  Merrill  v.  Dibble,  12  111.  App.  85;  Doud  v.  Guth- 
rie, 13  111.  App.  653;  Plnmleigh  v.  Dawson,  1  Gilm.  544; 
Pfeiffer  v.  Grossman,  15  111.  63. 

Mr.  Joseph  S.  Care,  for  appellees. 

Wall,  J.  This  was  an  action  of  trespass  on  the  case  against 
Michel,  Wade  and  Besterfeldt,  as  commissioners,  and  Worthy 


316  Appellate  Coubts  of  Illinois. 

1  1 r         I  I—  —  -  I  !■■     ■    ■      II  ^1     II        I         ^^ 

Vol.  38.]  Allen  v.  Michel. 

as  overseer  of  hi^jliways  of  Elsali  township,  in  Jersey  count3\ 
The  declaration  complained  of  the  defendants  for  unlawfully 
and  negligently  cutting  a  ditch  along  the  east  line  of  the  Jersey- 
ville  and  Elsah  road,  a  public  highway  in  said  township, 
through  a  small  hill  or  elevation  on  said  road,  and  making  an 
embankment  or  fill  at  a  low  place  or  depression  on  said  high- 
way just  north  of  said  hill,  by  means  whereof  the  flow  of  sur- 
face water  from  plaintiff's  land  and  land  adjoining  hers  on  the 
north  was  diverted  from  its  natural  course  to  the  west  across 
said  highway  at  said  depression  and  made  to  flow  south 
through  said  ditch  and  onto  plaintiff's  land  to  her  damage,  etc., 
her  land  being  S.  i,  E.  i,  N.  E.  J  of  Sec.  6,  T.  6  N.,  R.  11, 
in  said  county,  improved  and  used  for  purposes  of  cultivation, 
said  Absalom  Worthy  being  possessed  of  the  W.  i,  N.  E.  J  of 
said  Sec.  6,  west  of  her  land  and  separated  from  same  by  said 
liighway;  Wortliy's  land  and  said  highway  being  much  lower 
than  plaintiff's  land  and  the  natural  flow  and  drainage  of  rain 
and  surface  waters  that  fell  on  plaintiff's  land  and  land  lying 
immediately  north  of  hers  being  over  and  across  depressions 
and  sags  in  the  highway  and  across  Worthy's  land  and  thence 
into  Otter  creek. 

The  defendants  plead :  First,  the  general  issue.  Second, 
that  the  ditch  was  dug  in  the  highway  more  than  twenty 
years  ago  and  under  order  of  the  county  board  of  Jersey 
county,  and  had  with  the  full  knowledge  of  plaintiff  and  her 
immediate  grantors  been  constantly  in  use  by  the  public  as 
part  of  said  highway  for  more  than  twenty  years  next  preced- 
ing the  beginning  of  suit,  whereby  the  public  acquired  an 
easement  and  prescriptive  right,  etc.,  and  defendants  claim  the 
benefit  of  the  statute  of  limitations.  Third,  that  when  the 
defendants  were  elected  highway  commissioners  they  found 
said  highway  and  ditch  in  actual  use  and  occupancy  of  the 
public  and  thereafter  the  same  became  in  bad  order  and 
repair  and  defendants  caused  the  brush,  weeds  and  ti'ash 
which  had  accumulated  in  said  ditch  to  be  removed  and  caused 
said  highway  to  be  graded  in  the  manner  most  practicable  and 
best  adapted  thereto,  which  was  within  the  financial  ability  of 
defendants  as  such  commissioners,  and  that  all  of  said  work 
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M'as  necessary  to  keep  the  highway  in  good  order,  and  done 
without  intent  to  injure  plaintiflE,  and  but  the  necessary  result 
of  properly  draining  a  small  portion  of  the  highway,  and  that 
all  the  water  which  at  any  time  flowed  into  or  through  said 
ditch  was  surface  water  and  thereby  directed  to  and  flowed 
into  a  natural  channel  or  branch  which  was  also  located  within 
the  limits  of  said  highway.  Fourth,  that  the  ditch  was  dug 
more  than  twenty  years  ago  for  the  purpose  of  draining  off 
surface  water  collected  on  the  highway,  and  said  water 
was  thereby  drained  along  said  ditch  into  a  natural  channel 
which  flowed  across  plaintiff's  land  at  a  point  where  said  nat- 
ural channel  flowed  across  said  highway;  that  during  said 
term  said  ditch  had,  with  full  knowledge  of  plaintiff  and 
lier  grantors,  been  used  by  the  public  as  part  of  said  highway 
and  as  a  proper  means  of  keeping  said  highway  in  good  order. 
That  the  natural  conformation  of  the  land  over  wliich  said 
highway  passed  on  the  west  side  of  plaintiff's  said  land  was 
such  that  there  was  a  gradual  descent  from  a  point  thereon 
where  said  highway  first  touched  plaintiff's  land  on  the  north- 
west corner  thereof,  running  south  to  the  point  where  said 
ditch  emptied  into  said  natural  channel  within  the  limits  of 
said  highway  with  the  two  exceptions,  and  that  there  was  one 
slight  depression  or  marshy  spot  for  a  few  feet  in  extent  and 
one  slight  elevation  of  a  few  inches  ;  that  the  grade  and  em- 
bankment mentioned  in  the  declaration  was  simply  a  filling  in 
of  said  marshy  spot  up  to  the  general  level  of  said  declivity, 
by  reason  of  all  which  the  public  had  an  easement,  etc.;  that 
said  ditch  and  embankment  were  necessary  and  proper  for  the 
good  order  and  rei)air  of  said  highway  and  not  intended  to 
injure  plaintiff,  and  defendants  have  exercised  their  best  judg- 
ment and  skill  in  discharging  their  official  duties  with  refer- 
ence to  said  highway,  ditch  and  embankment  so  as  to  inflict  no 
avoidable  injury  or  damage  to  plaintiff  and  her  lands. 

Demurrer  to  second  and  third  pleas  overruled.  The  cause 
-was  tried  by  jury;  verdict,  not  guilty,  and  judgment  against 
plaintiff  for  costs. 

It  is  argued  by  counsel  for  appellee  that  the  second  and 
third  pleas  must  be  considered  as  confessed,  because  appellant 


318  Appellate  Courts  of  Illinois. 

Vol,.  38.]  Allen  v.  Michel, 

did  not  elect  to  etaud  by  the  demurrer  thereto.  We  think  not- 
Had  the  defendants,  on  the  overruling  of  the  demurrer,  asked 
a  rale  upon  the  plaintiflfs  to  reply,  or  for  judgment  for  the 
want  of  replication,  the  plaintiff  would  have  been  required  to 
reply  or  suflfer  judgment;  but  when  the  parties  went  to  trial 
without  objection  it  is  to  be  presumed  that  a  formal  issue  was 
waived,  and  it  is  too  late  now  to  take  advantage  of  the  in- 
formal condition  of  the  pleadings.  Strohm  v.  Hayes,  70  111. 
41;   People,  etc.,  v.  Weber,  92  111.  288. 

The  matter  attempted  to  be  set  up  by  the  second  plea 
might  be  regarded  as  a  right  by  prescription  rather  than  as  a 
pure  plea  of  the  statute  of  limitations.  It  is  not  merely  the 
lapse  of  time,  but  coupled  therewith  the  knowledge  and 
acquiescence  of  the  plaintiff,  which  would  constitute  the 
defense. 

The  matters  set  up  in  the  third  and  fifth  pleas  were  merely 
in  discharge  of  the  action,  if  of  any  legal  significance,  because, 
as  supposed  by  the  pleader,  they  justified  the  alleged  tortious 
act  averred  in  the  declaration.  This  is  an  action  on  the  case 
and  under  the  general  issue  of  not  guilty  the  plaintiff  is  pnt 
upon  proof  of  the  whole  charge  in  the  declaration,  so  far  as 
necessary  to  make  out  a  cause  of  action,  and  the  defendant 
may  show  any  matter  in  discharge  or  excuse.  Whatever 
would  in  good  conscience  preclude  recovery  may,  in  this  form 
of  action,  be  given  in  evidence  imder  the  general  issue:  1  Ch. 
PI.,  491.  These  special  pleas  were  unnecessary  and  whatever 
they  contained  showing  a  defense  might  have  been  proved 
under  the  plea  of  not  guilty.  It  is  also  to  be  remembered 
that  while  a  verdict  will  aid  a  defective  statement  of  title,  it 
will  never  aid  a  statement  of  a  defective  title  or  cause  of 
action.  Nothing  is  presumed  after  verdict  but  what  is  ex- 
pressly stated  in  the  declaration,  or  necessarily  implied  from 
the  facts  which  are  stated,  and  it  is  the  rule  also  that  as  the 
plaintiff's  declaration  must  have  all  the  essentials  necessary  to 
maintain  the  action,  so  the  defendant's  bar  must  be  sub- 
stantially good,  and  if  the  gist  of  the  bar  be  bad  it  can  not  be 
cured  by  a  verdict  for  defendant.  2  Tidd's  Practice,  919, 
920;  C.  &  E.  I.  R.  R.  Co.  v.  Hines,  132  111.  161.   The  action  of 
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the  court  in  giving  and  refusing  instructions  and  in  refusing, 
the  motion  for  new  trial  is  made  the  subject  of  complaint  by 
the  assignment  of  errors,  and  we  are  required  to  determine 
whether  the  defense  interposed  by  these  pleas  is  valid.  Upon 
the  point  of  right  by  prescription,  we  tliink  it  is  clearly 
settled  that  the  acquiescence  of  the  plaintiff  is  an  essential 
element,  necessary  to  be  established  by  the  defendant.  Mere 
knowledge  is  not  sufficient.  C.  &  N.  W.  R  R.  Co.  v.  Hoag^ 
90  111.  339.  The  plea  was  defective  in  not  averring  acquies- 
cence. Hence,  it  was  competent  for  the  plaintiff  to  show  any 
facts  tending  to  prove  non-acquiescence,  and  any  instruction 
basing  a  defense  upon  prescription  should  have  contained  a 
reference  to  tliis  necessary  element. 

The  chief  defense  in  the  case,  however,  seems  to  be  predi- 
cated upon  the  theory  that  if  the  action  of  the  defendants  was 
in  good  faith  and  necessary  for  the  proper  construction  of  the 
road,  then  the  plaintiff  can  not  recover.  In  other  words,  the 
plaintiff  must  bear  without  complaint  any  damage  to  her 
])roperty,  which  may  be  involved  in  making  a  road  for  public 
use,  or  in  improving  one  already  made.  This  is  directly  in  the 
teeth  of  the  constitutional  provision  that  *'  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation."  Art.  2,  Sec.  13.  It  is,  of  course,  unneces- 
sary to  refer  to  the  decisions  upon  this  clause  of  the  constitu- 
tion. Even  where  the  right  of  way  for  a  public  road  has 
been  condemned  and  damages  asfesscd  therefor  have  been 
paid,  if  highway  commissioners  in  subsequent  years,  by  care- 
less and  unskillful  means  in  repairing  or  improving  the  road^ 
inflict  any  injury  upon  the  adjoining  land  owner,  t^iey  are 
liable.  Tearney  v.  Smith,  86  III.  391.  The  action  of  the 
court  in  giving  and  refusing  instructions  upon  the  theory  of 
defendants,  that  they  might  safely  do  whatever  was  neces- 
sary for  the  betterment  of  the  road,  if  done  in  good  faith^ 
regardless  of  the  effect  upon  the  plaintiff,  was  erroneous.  It 
is  not  necessary  to  refer  in  detail  to  the  instructions  wherein 
this  error  occurred. 

In  vifew  of  the  rule  that  though  the  public  may  have  a 
road  by  condemnation  or  prescription,  yet  the  highway  offi- 
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cers  will  be  liable  for  careless  and  unskillful  acts  in  repairing 
the  road,  it  was  error  to  exclude  the  question  several  times 
propounded  by  plaintiff,  whether  the  object  in  making  the 
fill  or  embankment  in  the  road,  and  of  which  plaintiff  chiefly 
complained,  could  not  have  been  attained  as  well  by  a  culvert. 
The  case  of  Keinsteil  v.  Smith,  21  111.  App.  235,  quoted  by 
counsel  for  appellee,  is  not  in  |X)int  here.  That  was  a  case 
where  it  was  sought  to  hold  commissioners  of  highways 
for  injuries  caused  by  the  falling  of  a  bridge,  and  the  ques- 
tion was  whether,  under  the  peculiar  circumslances,  the 
commissioners  were  bound  to  know  of  the  defect  and  to 
answer  for  the  damages  as  though  they  had  known  it — in  a 
word,  whether  negligence  was  necessarily  implied  from  the 
facts.  It  was  held  that  the  exercise  of  judgment  was  involved, 
and  though  there  was  a  mistake  as  to  the  capacity  and  safety 
of  tlie  bridge,  yet,  if  the  defendants  used  such  judgment  as 
reasonably  prudent  men  would  have  used,  there  was  no  action- 
able negligence.  The  case  was  distinguished  from  Tearney 
V.  Smith,  86  III.  391,  as  it  should  be  from  the  case  at  bar. 

The  trial  court  seemed  to  take  the  view  that  the  plaintiff 
could  not  recover  without  proof  of  actual  damages.  In  this 
there  was  error,  since  the  law  will  imply  nominal  damages 
for  the  acts  alleged  here,  and  will  sustain  an  action  therefor. 

In  many  cases  where  the  act  comj^lained  of  is  defended  and 
justified  upon  the  ground  that  it  was  done  as  of  right,  and  tiie 
pleadings  tender  an  issue  of  a  permanent  right  to  continue 
and  repeat  the  alleged  injury,  the  plaintiff  can  not  show  more 
than  nominal  damages,  and  yet  he  is  always  permitted  to  re- 
cover if  the  defendant  fails;  and  though  it  is  a  rule  that  a  case 
will  not  generally  be  reversed  for  error  in  the  record,  to  enable 
a  plaintiff  to  recover  merely  nominal  damages,  yet  when  the 
issue  involves  a  permanent  right,  the  rule  does  not  apply.  In 
such  cases  the  mere  provable  damage  is  not  all  that  is 
involved,  the  matter  of  main  importance  being  as  to  the 
legality  of  the  act  as  affecting,  in  a  permanent  way,  the  prop- 
erty of  the  plaintiff.  Merrill  v.  Dibble,  12  111.  App.  85; 
Doud  V.  Guthrie,  13  111.  App.  653;  Plumleigh  v.  Dawson, 
1  Gilm.  544;   Pfeifer  v.  Grossman,  15  111.  53.     It  is  not  to  be 
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understood  tliat  we  hold  there  was  no  proof  of  actual  damages, 
as  upon  that  point  there  was  conflicting  evidence  which  we 
are  not  required  now  to  settle  or  discuss. 

It  is  urged  there  was  error  in  exchiding  proof  of  damages 
sustained  since  the  bringing  of  the  suit.  Where  a  permanent 
structure  is  lawfully  erected  with  due  care,  having  reference 
to  its  use  upon  a  railroad  or  upon  an  ordinary  highway,  and 
thereby  injury  is  done  to  the  adjoining  land  owner,  the  cause 
of  action  thus  arising  is  an  entirety,  and  when  suit  is  brought 
therefor,  it  must  embrace  all  claims,  prospective  as  well  as 
present,  so  that  it  is  the  rule  in  such  cases  that  one  recovery 
is  a  bar  to  subsequent  actions.  Therefore  proof  of  damages 
accruing  since  the  commencement  of  the  suit  is  admissible. 
But  it  is  an  essential  element  of  this  doctrine  that  the  strict- 
ure was  lawful  and  permanent  in  its  nature  and  proper  in  its 
mode  of  construction.  If  built  without  right,  or  if  temporary, 
or  if  negligently  constructed,  it  may  be  regarded  as  a  nui- 
eauce,  for  the  continuance  of  which  fresh  actions  may  bo 
brought  as  often  as  actual  injury  is  occasioned  thereby.  C, 
B.  &  Q.  RE.  Co.  V.  Schaffer,'^26  111.  App.  280;  O.  &  M. 
R  R  Co.  V.  Wachter,  123  111.  440.  According  to  plaintiffs 
theory  of  this  case,  as  we  understand  it,  the  works  complained 
of  were  not  only  negligently  constructed,  having  in  view  the 
object  to  be  attained,  but  were,  in  fact,  built  without  any 
lawful  authority  whatever.  Hence  it  was  inconsistent  with 
such  theory  to  permit  proof  of  injury  subsequent  to  the  com- 
mencement of  the  suit,  and  such  proof  was  properly  excluded. 

For  the  eiTors  indicated  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Voi.xxxvin2i 
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Vol.  38. J  St.  L.,  V.  &  T.  H.  R.  R.  Co.  v.  Moudy. 


St.  L.,  V.  &  T.  H.  R  R  Co. 

V. 
iSAMUEL  H.  MoUDY. 

Railroads — Negligence — Suffideney  of  Evidence  to  Support  Verdict. 

In  an  action  a^iinst  a  railroad  company  to  recover  damages  for  tbe  kill- 
ing of  a  cow  tbrougfh  the  allesred  nefrligence  of  defendant,  hefd:  Tnat  there 
was  sufficient  evidence  to  sustain  the  verdict  for  the  plaintiff. 

[Opinion  filed  November  21,  1890.] 

Appeal  from  the  Circuit  Court  of  Cumberland  County; 
the  Hon.  C.  C.  Boggs,  Judge,  presiding. 

Messrs.  L.  N.  Bbewbe  and  T.  J.  Golden,  for  appellant. 

Messrs.  N.  L.  Scranton  and  Atchison  &  Myleb,  for 
appellee. 

Wall,  J.  Appellee  brought  suit  before  a  justice  of  the 
peace  against  appellant  for  killing  a  cow  and  recovered.  An 
appeal  was  taken  to  the  Circuit  Court  were  four  trials  wei'e 
had.  In  the  first  there  was  a  disagreement  and  in  the  other 
three  the  findings  were  for  the  plaintiflf.  A  motion  for  new 
trial  was  twice  allow^ed  but  denied  as  to  the  last  verdict,  and 
judgment  followed  accordingly,  from  which  the  present 
appeal  was  i^rosecuted. 

It  appears  from  the  evidence  that  the  cow  was  struck  by 
appellant's  engine  on  a  public  crossing.  The  grounds  of  neg- 
ligence charged  by  plaintiff  were,  that  no  statutory  signals 
were  given  and  no  proper  care  was  taken  to  observe  the  ani- 
mal and  avoid  the  collision.  As  to  whether  the  signals  were 
given  the  evidence  is  conflicting,  the  engineer  and  fireman 
testifying  one  way,  and  five  other  witnesses  testifying  to  tbe 
contrary,  while  two  witnesses  who  were  present  said  they 
heard  no  signals.  The  plaintiff  introduced  evidence  tending 
strongly  to  show  that  there  was  nothing  to  prevent  tlio  men 
in  charge  of   the  engine  from  seeing  the  cow  a  considerable 
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distance  from  tlie  crossing,  and  that  if  they  had  been  properly 
vigilant  and  careful  tliey  might  have  seen  that  she  was  going 
directly  upon  the  crossing  in  front  of  the  train,  and  that  they 
might  have  avoided  the  collision.  According  to  the  testi- 
mony of  the  engineer  and  fireman,  however,  they  did  not  see 
her  in  time  to  stop  or  even  to  check  their  speed.  The  instruc- 
tions very  fairly  stated  the  law  applicable  to  the  case.  Hence, 
the  only  question  for  our  decision  is  whether  the  evidence 
sufficiently  supports  the  verdict.  From  the  foregoing  state- 
ment it  is  manifest  we  can  not  declare  it  to  be  so  deficient  as  to 
warrant  our  interference.  Whether  the  signals  were  given, 
and  whetlier,  if  not,  the  failure  contributed  materially  to  the 
result,  and  whether  the  train  men  failed  to  exercise  proper 
cai*e  to  discover  the  danger  and  avert  it,  were  questions  for 
the  jury,  and  we  think  there  is  in  the  proof  enough  to  sustain 
the  conclusion  reached,  if  the  jury  believed  the  testimony 
offered  by  the  plaintiff.     The  judgment  will  be  affirmed. 

Judgment  affirmecL 


Samuel  E.  Ranson 

V. 

Mary  E.  McCurley. 


Slander -^Charge  qf  Unchasiify, 

Upon  the  case  presented,  Ibis  court  holds  that  the  jury  was  properly 
instructed  and  the  verdict  for  the  plaintiff  was  supported  by  the  evidence. 

[Opinion  filed  November  21,  1890.] 

In  erkor  to  the  Circuit  Court  of  Morgan  County;  the  Hon. 
Cyrds  Epleb,  Judge,  presiding. 

Messrs.  Gborgb  W.   Smith  and   Fklix  D.    McAvoy,  for 
plaintiff  in  error. 

Messrs.  Oscar  A.  DkLeuw  and  Morrison  &  Whitlock,  for 
defendant  in  error. 


S8    32S\ 
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Vol.  38.]  Dmry  v.  Barnes. 

Per  CuHatn.  This  is  an  actioij  on  the  case  charging  plaint- 
iflf  in  error  with  slander.  A  trial  was  had  before  a  jury,  ver- 
dict for  $3,000,  upon  which  judgment  was  rendered.  The 
slander  consisted  in  charging  defendant  in  error,  a  young, 
unmarried  woman,  with  being  unchaste.  The  record  is  volu- 
minous and  we  shall  not  attempt  to  set  forth  the  evidence  or 
the  instructions.  We  have  examined  both  with  care,  and  are 
entirely  satisfied  that  plaintiff  in  error  has  no  just  ground  of 
complaint,  and  that  the  verdict  is  not  excessive  but  only  a  just 
punishment  for  the  great  wrong  committed  against  the  char- 
acter and  reputation  of  defendant  in  error.  We  see  no  good 
reason  for  disturbing  the  judgment  of  the  Circuit  Court,  and 
hence  it  will  be  affirmed. 

Judgment  affirmed. 


Omer  H.  Drury 

V. 

Albert  G.  Barnes. 


It  is  error  for  the  trial  court  to  instruct  the  jury  upon  a  hypothesis  not 
fairly  presented  by  the  evidence. 

[Opinion  filed  November  21,  1890.] 

Appeal  from  the  Circuit  Court  of  Christian  County;  the 
Hon.  J.  A.  Ceeiqhton,  Judge,  presiding. 

Messra.  Akthony  Thornton  and  John  G.  Drenkak,  for 
appellant. 

Messrs.  W.  M.  Provine  and  J.  C.  McBkide,  for  appellee. 

Wall,  J.  This  case  was  before  us  at  a  former  term;  see 
29  111.  App.  166.  On  the  second  trial,  as  on  the  first,  the  ver- 
dict and  judgment  were  for  defendant,  and  the  record  is  again 
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brought  here  by  the  appeal  of  the  plaiutlff.  We  deem  it 
unnecessarj  to  notice  in  detail  the  various  assignments  of 
eiTor.  In  several  of  the  instructions  given  at  the  instance  of 
the  defendant,  and  notably  so  in  the  13th  of  the  defendant's 
series,  it  was  assumed  that  there  was  evidence  upon  which  the 
jury  might  iind  that  the  plaintiff  knew,  or  by  using  reasonable 
care  might  have  known,  that  McKnight  was  holding  himself 
out  to  the  public  as  the  owner  of  the  mare.  After  a  very 
careful  examination  of  the  evidence  we  are  of  opinion  that  it 
does  not  contain  enough  to  sustain  such  a  finding.  Had  this 
been  the  sole  issue  of  fact  before  the  jury,  we  should  not  hes- 
itate to  set  aside  the  verdict,  because  unsupported  by  the 
proof.  Yet  this  hypothesis  is  presented  in  five  of  the  defend- 
ant's instructions  so  pointedly  as  to  warrant  the  jury  in  sup- 
posing that  the  court  regarded  the  evidence  in  that  respect  as 
substantial  and  im)X)rtaut.  We  can  not  resist  the  conclusion 
that  thereby  the  jury  were  probably  misled,  and  that  the 
rights  of  the  plaintiff  were  unduly  affected.  It  was  error  to 
give  these  instructions. 

The  hypothesis  of  a  ratification  was  prominently  put  before 
the  jury  in  several  of  the  defendant's  instructions,  but  we 
think  there  was  so  little  in  the  evidence  upon  which  to  base 
it  that  all  instructions  on  this  point  might  very  properly  have 
been  omitted.     In  its  controlling  features  the  case  is  subse- 
quently as  it  was  when  formerly  here.     We  then  said  tliat  as 
McKnight  was  clearly  not  the  owner,  and  had  no  right  to  sell 
at  all  by  virtue  of  the  original  agreement  under  which  he 
took  the  mare,  the  appellee  must  rely  upon  authority  substan- 
tially given  him  as  agent  of  the  appellant.     Whether  the 
authority  of  McKnight  was  so  enlarged,  and  whether  his  act 
was  within  his  authority,  are  the  only  questions  of  fact  as  we 
view  the  record.     To  these  the  attention  of  the  jury  should 
be  mainly  directed.     For  the  reasons  indicated  the  judgment 
will  be  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 
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The  City  of  Lewistown 

V. 

Andrew  J.  Hummel. 

Municipal  Corporations — Ordhiavces — Violation  qf —Power  qf  City 
Council  to  Release  from  Payment  of  Fine. 

A  city  council  has  power  to  release  a  defendant  from  a  fine  for  violation 
of  a  city  ordinance,  8uch  action  being  taken  by  the  council  while  defendant 
has  a  right  of  appeal  remaining  to  him  from  the  judgment  imposing  the 
fine. 

[Opinion  filed  November  21,  1890.] 

Appeal  from  the  Circuit  Court  of  Fulton  County;  the  Hon. 
J.  C.  Bagby,  Judge,  presiding. 

Messrs.  Gray  &  Waggoner,  for  appellant. 

Mr.  John  W.  Bantz,  for  appellee. 

Conger,  P.  J.  On  the  Ist  of  May,  1889,  appellee  was  sued 
in  an  action  of  debt  by  appellant  and  judgment  rendered 
against  him  for  $40,  and  costs  taxed  at  $17.10,  for  violating 
one  of  the  ordinances  of  appellant,  by  selling  intoxicating 
liquors  without  license.  The  next  day  the  city  council  of 
appellant  remitted  this  line.  Appellant  afterward  brought  an 
action  of  debt  in  the  Circuit  Court  of  Fulton  County  based  on 
the  preceding  judgment,  and  upon  trial  by  the  court  without 
a  jury  it  was  held  by  the  court  that  the  fine  had  been  released 
by  the  action  of  the  city  council  and  the  court  rendered  judg- 
ment in  favor  of  appellant  for  $7  damages.  The  city  appeals, 
and  insist  there  should  have  been  judgment  for  tlie  fine  of 
$40  also;  that  appellee  was  solvent;  that  no  appeal  had  been 
prayed  by  him,  and  that  no  consideration  for  remitting  the 
fine  was  received,  and  hence  the  action  of  the  city  council  was 
unauthorized  and  void. 

We  think,  however,  under  the  authority  of  Agnew  v.  Brail, 
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12i  111.  312,  the  city  council  could  legally  remit  the  line. 
Hnminell  had  a  right  to  an  appeal,  and  hence  the  judgment 
against  him  was  not  final.  What  reasons  influenced  the  council 
in  its  action  do  not  appear.  Until  the  time  expired  for  pray- 
ing an  appeal,  the  claim  against  Huinmell  was  one  that  might 
be  contested,  and  upon  appeal  might  be  defeated,  and  hence 
it  was  within  the  power  of  the  council  to  settle  it  in  such 
manner  as  seemed  best. 

The  foi-m  of  the  judgment  is  not  technically  correct,  but 
we  think  it  affords  no  good  grounds  for  reversal. 

Judgment  affirmed. 


Modern  Woodmen  of  America 

V. 

Bessie  Sutton,  by  Next  Friend,  etc. 

Tnsuravee — Mutual  Benefit  Asf^ociations — Alleged  Misrepreseptntwn 
in  Application  as  Defense — Instructions — Weight  of  Evidence — When 
Representations  in  Application  to  he  Considered  as  Taking  Effect, 

1.  The  evidence  presented  in  the  case  at  bar  was  eufficient  to  justify 
the  findinsr  of  the  jury  that  the  statements  made  in  the  application,  upon 
which  wajB  issued  the  certificate  sued  on,  were  neither  false  nor  fraudu- 
lent. 

2.  The  application  was  made  on  April  3d,  and  the  certificate  issued  April 
12th,  and  deHvered  to  the  beneficiary  on  April  17th;  Held,  That  it  is  unnec- 
essary to  determine  as  of  what  day  the  trulh  of  the  statements  in  the  appli- 
cation are  to  be  tested,  the  answer  having?  set  up  the  defense  that  th^y  were 
false  when  made,  on  April  3d,  and  the  issues,  framed  by  the  court  without 
objection,  also  referring  to  that  date. 

[Opinion  filed  November  5,  1890.] 

Appeal  from  the  Circuit  Conrt  of  Sangamon  County;  the 
Hon.  J.  A.  Ckeighton,  Jud^e,  presiding. 

Messrs.  Gross  &  Broadwell,  for  appellant. 

Messrs.  J.  C.  Snigg  and  Conkling  &  Gkodt,  for  appellee. 
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Fleasantb,  J.  Appellant  is  a  corporation  under  the  bene- 
fit association  lawB  of  this  State.  William  M.  Sutton,  father 
of  appellee,  held  its  certificate  of  his  memborship  for$2,000y 
payable  to  her  at  his  death,  upon  the  conditions  indorsed. 
His  application  therefor,  through  the  local  camp  at  Springfield, 
dated  April  3,  18SS,  stated,  among  other  things,  that  he  was 
not  nor  ])ad  ever  been  subject  to  cancer  or  syphilis.  Under 
the  routine  of  its  transmission  to  various  officers  of  the  head 
camp  in  Northern  Illinois  for  examination  and  approval,  the 
certificate  was  not  issued  until  the  12th  nor  delivered  bj  the 
local  camp  to  the  applicant  until  the  17th  of  the  same  mouth. 
The  conditions  indorsed  recited  that  it  was  issued  in  consid- 
eration of  the  representations  and  agreements  contained  in  the 
application,  and  should  be  void  if  they  should  be  found  in  any 
respect  untrue. 

Sutton  died  December  20,  1888.  According  to  the  proof  of 
death  furnished  by  appellee,  the  sworn  certificate  of  his  med- 
ical attendant,  the  cause  was  secondary  syphilis.  Appellant 
refused  to  pay  the  $2,000  benefit,  and  the  bill  lierein  was 
filed  to  enforce  its  assessment,  collection  and  payment.  The 
defense  set  up  in  the  answer  was  that  when  he  made  his  appli- 
cation, Sutton  in  fact  was  or  theretofore  had  been  afiiicted 
with  both  the  disorders  mentioned,  as  he  well  knew;  that  his 
statement  therein  to  the  contrary  was  made  with  intent  to 
deceive  the  defendant,  and  such  members  of  the  organization 
as  should  survive  him,  and  that  the  immediate  cause  of  his 
death  was  secondary  syphilis.  Upon  these  averments  issues 
were  framed  and  sent  for  trial  to  a  jury,  who  returned  find- 
ings upon  special  interrogatories  submitted,  to  the  effect  that 
Sutton  did  not  obtain  his  certificate  by  wilful  miszc presenta- 
tion; that  when  he  made  his  application  he  did  not  then  know 
that  he  then  was  or  had  been  afflicted  with  either  cancer  or 
syphilis;  that  in  fact  he  was  not  then  nor  had  beenso  afilicted; 
that  his  answers,  in  his  application,  to  the  questions  relating 
to  these  diseases  or  disorders,  were  truthfully  made  and  true 
in  fact,  and  that  he  died  of  cancer;  upon  these  findings  the 
court  entered  a  decree  according  to  the  prayer  of  the  bill. 

Appellant  here  insists  that  they  were  not  suflSciently  sup- 
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ported  by  the  evidence,  and  for  that  reason  ouglit  to  have 
been  set  aside  upon  its  motion.  As  to  the  issues  so  made, 
the  burden  of  proof  was  upon  the  defendant.  Continental 
Life  Ins.  Co.  v.  Sogers,  119  111.  485-6.  On  its  behalf  Dr. 
Wohlgemuth  testified  that  in  1885  ho  treated  Sutton  profes- 
sionally for  about  seven  weeks;  that  his  disorder  was  second- 
ary syphilis,  manifested  by  chancre  on  the  tongue  and  other 
indications  stated,  which  left  no  doubt  in  the  mind  of  the  wit- 
ness; that  he  told  him  his  opinion  and  that  when  he  ceased  to 
treat  him  he  was  not  cured  and  was  much  discouraged.  Dr. 
Davis  thought  he  saw  him  in  February  or  March,  1888,  on 
the  street  or  about  the  capitol,  where  he  was  a  watchman; 
that  he  then  complained  of  sore  throat,  looked  badly  and  had 
a  muffler  around  his  neck.  But  this  was  only  a  casual  meeting. 
The  witness  never  examined  him  or  saw  him  professionally. 
Dr.  Fowler  attended  him  from  about  the  2 let  of  October, 
1888,  until  his  death,  and  made  the  sworn  certificate  of  its 
cause  before  referred  to.  He  was  clearly  of  opinion  that  it 
was  secondary  syphilis.  This  evidence,  of  itself,  certainly 
justified  the  defendant  in  refusing  to  pay  the  claim  of  com- 
plainant. 

But  on  the  other  hand  Dr.  Kerr  testified  that  he  treated 
hhn  in  July  and  again  in  November,  1886,  for  different  dis- 
orders, neither  of  which  was  syphilis,  but  each  of  a  character 
making  it  important  with  reference  to  the  treatment  to  know 
whether  he  had  ever  had  syphilis;  that  he  discovered  no 
indication  of  it,  and  on  inquiry  was  assured  by  liim  that  he 
had  never  had  it.  This  witness  was  the  medical  examiner  for 
appellant  when  Sutton  applied  for  membership.  lie  then 
examined  him  carefully,  among  other  particulars,  his  tongue, 
and  sul>maxillary  and  parotid  glands,  for  signs  of  scrofulous 
affection,  and  found  no  indication  of  local  or  constitutional 
disease,  present  or  past,  but  every  appearance  of  perfect  health. 
Several  members  of  the  camp  testified  to  such  appearance  at 
that  time  and  thereon  until  after  his  admission.  Dr.  Mat- 
thews treated  him  in  February,  1888,  for  a  broken  arm.  The 
limb  was  kept  in  splints  for  five  weeks,  until  the  IStli  of 
March.     He  then  complained  of  nothing  else,  and  the  doctor 
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looked  for  nothing  else,  but  with  that  exception  his  physical 
condition,  so  far  as  he  observed,  appeared  to  be  good.     About 
three  weeks  after  the  removal  of  the  splints,  Sutton  com- 
plained to  him  of  trouble  on  his  tongue,  which  he  attributed 
to  an  old  tooth,  and  was  advised  to  have  it  taken  out.     About 
three  weeks  later  Sutton  told  him  that  the  tooth  had  been 
taken  out  but  the  pain  remained.     The  doctor  then  made  an 
examination  and   discovered  what    he  took  to  be  epithelial 
cancer,  an  enlargement  of  the  part,  a  protuberance  or  thick- 
ened lump  as  large  as  a  good  sized  hazel  nut     On  the  26th 
of  June,  by  wliicli  time  it  had  grown  to  the  size  of  a  pigeon's 
egg,  he  removed  the  diseased  part  by  a  surgical  operation. 
In  August  he  removed  another  portion,  and  continued  to  treat 
him,  constitutionally,  but  without  hope,  until  October,  when 
he  gave  up  the  case  and  Dr.  Fowler  took  charge  of  it  as 
before  stated.     Dr.  Matthews  never  observed  anything  which 
to  his  mind  indicated  syphilis,  and  entertained  no  doubt  that 
it  was  cancer.     He  was  also  of  opinion  that  it  was  developed 
no  earlier  than  the  first  of  April,  and  might  have  been  i?ome- 
what  later.     Dr.  Town.shend  assisted  Dr.  Matthews  in  the  first 
operation,  examined  the  tongue  and  the  excised  portion  after 
its    excision,   and    pronounced    it  cancer   and  not   syphilis 
Every  one  of  these  medical  gentlemen  had  been  in   practice 
for  many  years,  and  claimed  a  considerable  experience  in  the 
treatment  of  both  the  disorders  named.     The  reasons  for  their 
respective  opinions  were  fully  stated  on  the  trial,  and   have 
been  forcibly  presented  in  argument  here.     It  would  be  use- 
less for  us  to  undertake  the  task  of  weighing  and  balancing 
them.     Hence  only  so  much  of  the  evidence  has  been  set  forth 
as  seemed  to  us  sufficient  to  show  there  was  a  substantial  con- 
flict; that  however  it  may  appear  from  the  bare  record,  the 
seeing  and  hearing  the  witnesses  was  a  material  advantage  in 
determining  on  which  side  the  fact  or  the  prcj^onderance  of 
proof  really  was;  and  that  we  could  not  well  charge  a  finding 
either  way  to  passion,  prejudice  or  misunderstanding. 

It  is  claimed  the  jury  were  misdirected  by  the  court  nvon 
one  point  that  was  important.  As  already  stated  the  applica- 
tion was  subscribed  and  dated  on  the  3d  of  April,  but  the 
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certificate  was  not  issued  nntil  the  12th,  nor  delivered  to  the 
applicant  directly  until  the  17th.  Counsel  insist  that  the  con- 
tract of  appellant  did  not  take  effect  until  it  was  so  delivered, 
and  that  since  it  was  based  on  the  statement  in  the  application, 
that  statement  is  to  be  regarded  as  continuing  and  made  on 
tJie  17th,  no  less  than  on  the  3d.  Dr.  Matthews  could  not 
definitely  fix  the  time  when  he  discovered  the  supposed  can- 
cer. It  might  have  been  on  the  29th  of  April,  six  weeks 
from  March  18th,  or  somewhat  earlier  or  later;  and  the  argu- 
ment is  that  if  the  diseased  lump  was  sixty  days  or  there- 
abouts, in  growing  from  the  size  of  a  hazelnut  to  that  of  a 
pigeon's  egg,  it  probably  required  more  time  than  from  the 
17th  to  the  29th  to  attain  that  of  a  hazelnut;  and  if  it  did, 
then  Sutton  had  cancer;  it  was  cancer  before  the  contract 
took  effect,  and  his  statement,  treated  as  of  the  17thj  was  false. 
But  the  court  instructed  the  jury  that  it  was  to  be  treated  as 
of  the  3d,  and  that  the  question  as  to  its  truth  related  to  that 
time;  thereby  allowing  twenty-six  instead  of  twelve  days  for 
the  growth  of  the  cancerous  formation  to  the  size  of  a  hazel- 
nut, consistently  with  the  truth  of  the  statement  in  the  appli- 
cation. 

Of  course  Sutton  could  not  state  on  the  3d,  his  physical 
condition  on  the  17th.  His  statement  of  it  was  expressly 
limited  to  the  past  and  present.  Nor  did  it  contain  any  war- 
ranty, covenant  or  representation  with  respect  to  the  future, 
or  by  itself  imply  any  such  representation,  but  expressly  ex- 
cluded it  Whether  the  certificate  took  effect  on  the  12th, 
when  it  was  in  fact  issued  by  the  head  camp  and  sent  to  the 
local  camp,  as  we  understand,  merely  for  registration  and 
delivery,  or  not  until  it  was  actually  delivered  to  Sutton,  we 
think  it  unimportant  to  determine.  In  either  case  it  might 
have  been  issued  or  delivered  upon  consideration  that  the 
statement  in  the  application  was  true  on  the  3d,  and  upon 
trust  of  appellant,  at  its  own  risk  and  without  any  further 
representation  by  him,  that  the  fact  continued  to  be  as  then 
stated,  which  was  also  the  legal  presumption.  Sutton  was  not 
responsible  for  the  delay  of  issuance  or  delivery,  nor  does  it 
appear  that  he  expected  or  had  reason  to  expect  it.     But  were 
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it  conceded  that  bis  acceptance  of  the  certificate  at  any  time 
after  he  came  to  know  or  have  reason  to  suppose  he  had  can- 
cer or  syphilis,  without  making  it  known  to  appellant,  would 
have  been  fraudulent  and  the  certificate  therefore  void  in  his 
hands,  that  is  not  the  case  set  up  in  the  answer,  nor  is  there 
any  evidence  that  there  was  in  fact  any  such  change  in  his 
condition  between  the  3d  and  the  12th,  or  17th,  but  only  an 
argument,  from  facts  by  no  means  conclusive,  that  there  may 
have  been. 

The  averments  in  the  answer,  in  respect  to  the  time,  are 
"  that  said  William  M.  Sutton,  *  *  *  in  his  said  application," 
and  ^'in  his  said  medical  examination  by  and  before  the  physi- 
cian selected  for  that  purpose"  and  "  when  said  Sutton  filled 
out  said  application,"  falsely  answered,  stated  and  certified,  etc. 
These  averments  certainly  fix  the  time  in  question  as  the  3d 
day  of  A.pril.  There  is  nothing  in  the  answer  which  applies 
in  this  connection  to  the  period  or  any  part  of  the  period 
during  which  the  application  was  pending.  The  issues  framed 
by  the  court,  without  objection  on  the  part  of  the  defendant, 
fixed  the  time  to  which  the  inquiry  was  directed,  in  the  lan- 
guage of  the  answer.  The  special  questions  of  fact  submitted 
to  the  jury,  of  which  there  were  ten,  all  in  substantially  the 
'  same  manner  related  to  the  date  of  the  application. 

The  instructioE  complained  of,  therefore,  added  nothing  to 
the  information  of  the  jury,  and  was  right.  Clearly  the 
defendant's  case  as  alleged  was,  that  the  statement  in  the  appli- 
cation was  false  when  it  was  signed;  that  Sutton  then  was  or 
had  been  afiJicted  with  cancer  or  syphilis,  and  then  knew  it 
It  rested,  for  proof,  almost  wholly  upon  the  testimony  of  Dr. 
Wohlgemuth,  which  related  to  the  year  1885.  Without  that 
it  would  hardly  be  contended  that  there  was  any  proof  what- 
ever of  either  disorder  before  the  certificate  was  delivered. 
Dr.  Fowler  knew  nothing  of  the  case  until  late  in  October, 
1888.  Surely,  the  fact  that  Sutton  wore  a  muflBer  around  his 
neck,  and  said  he  had  a  sore  throat,  in  February  or  March, 
afforded  no  ground  for  suspicion  of  cancer  or  of  chancre  on  the 
tongue.  The  jury  must  have  believed  that  Dr.  Wohlgemuth 
was  mistaken  in  his  diagnosis,  as   they  might  from  the  fact 
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that  though  Sutton  was  not  cured  of  the  disorder  he  had  in 
1885,  whatever  it  was,  there  was  no  indication  of  syphilis  dis- 
covered about  him,  past  or  present,  from  the  time  Dr.  Kerr 
examined  him  in  1886  until  some  time  after  his  admission  into 
the  order,  if  ever.  Secondary  syphih's,  resisting  active  treat- 
ment for  seven  weeks  and  then  submitted  to  in  discourage- 
ment, is  not  apt  to  be  so  obscure  for  so  long  a  time,  and 
cancer  would  still  more  certainlv  have  shown  itself. 

The  finding  that  Sutton's  statement  was  not  false  when 
made  relieves  us  from  the  necessity  of  deciding  whether  it 
was  a  warranty  or  only  a  representation!  While  the  case  is 
not  altogether  one-sided,  we  think  it  such  as  makes  the  find- 
ings of  the  court  based  upon  the  verdict  of  a  fair  jury 
conclusive. 

Decree  affirmed. 


George  W.  Belt  et  al. 

V. 

John  W,  Winsor  et  al. 

KegottahU  Instruments — Kotes — Secured  by  Chattel  Mortgagee-Bights 
qf  Indorsee — Usury — Bill  in  Equity — Injunction — Amendment  of  Bill, 

1.  Where  a  bill  in  equity  set  up  the  execution  of  usurioun  paper  by  the 
complainantSt  and  that  the  same  had  been  transferred  by  the  payees  for  the 
purpose  of  preveutiag  the  defense  of  usury,  and  that  the  assifrneehad  seized 
the  mortgaged  property  and  was  about  to  sell  it,  and  where  an  injunction 
had  been  issued  restraining  the  sale,  held:  That  it  was  competent  for  the 
court  to  allow  an  amendment  to  the  bill  without  prejudice  to  the  injunc- 
tion, striking  out  the  charge,  as  against  the  assignee  of  the  paper,  that  he 
had  purchased  it  fraudulently  and  without  consideration. 

2.  A  party  who  purchases  negotiable  paper,  secured  by  a  chattel  mort- 
gaire,  before  maturity  and  for  a  valuable  consideration,  is,  while  attempting 
to  collect  the  debt  under  the  mortgRge,  and,  as  regards  the  enforcement 
of  the  mortgage,  in  no  better  position  than  the  payees. 

[Opinion  filed  November  21, 1890.] 

Appeal  from  the  Circuit  Court  of  Macoupin  County;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding. 
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Mr.  A.  N.  Yancby,  for  appellants. 

Messrs.  Kinaker  &  Rinaker,  for  appellees. 

Conger,  F.  J.  This  is  an  appeal  from  an  interlocntory 
order  of  the  Circuit  Court  of  Macoupin  County,  overruling 
a  motion  to  dissolve  an  injunction  for  want  of  equity  on  the 
face  of  the  bill.  Appellees  filed  a  bill  setting  up  that  they 
had  had  money  dealings  with  Belt  Bros.  &  Co.  for  a  long 
time  previous,  in  which  they  had  borrowed  various  sums  of 
money  from  said  Belt  Bros.  &  Co.,  agreeing  to  pay  them 
usurious  interest;  that  in  1887  an  accounting  was  had,  and 
appellees  executed  to  Belt  Bros.  &  Co.  their  two  notes — one 
for  the  sum  of  $5,183,  and  the  other  for  the  sum  of  $896.48, 
as  the  balance  due  them,  which  notes  contained  large  sums  for 
usurious  interest;  that  said  notes  were  secured  by  a  chattel  mort- 
gage; that  appellees,  upon  a  fair  accounting  and  deducting 
the  usury  represented  in  said  notes,  would  owe  nothing  upon 
them,  or,  if  anything,  very  little,  which  they  were  ready  and 
willing  to  pay;  that,  for  the  purpose  of  preventing  the  defense 
of  usury,  said  Belt  Bros.  &  Co.  had  fraudulently  and  without 
consideration  assigned  said  notes  to  George  W.  Belt,  who  had, 
by  his  attorneys  and  agents,  taken  possession  of  the  property 
contained  in  said  chattel  mortgage,  and  was  about  to  sell  and 
dispose  of  the  same,  to  the  injury  of  appellees,  etc 

Answers  were  filed  denying  that  George  W.  Bolt  purchased 
the  said  notes  fraudulently,  but  insisting  that  he  bought  them 
in  good  faith,  for  value,  etc.,  and  before  their  maturity.  A 
large  number  of  affidavits  was  tiled,  and  a  motion  to  dissolve 
the  injunction  made,  which  seems  never  to  have  been  passed 
upon  by  the  court.  Appellees  then  asked  leave  of  the  court 
to  amend  the  bill  without  prejudice  to  the  injunction,  which 
being  allowed,  appellees  amended  their  bill  by  striking  out  of 
it  all  the  charge  against  George  W.  Belt  that  he  fraudulently 
and  without  consideration  purchased  the  notes.  To  this 
action  of  the  court  allowing  this  amendment,  objection  and 
exception  was  taken,  and  then,  as  appears  on  page  100  of  the 
record,  '*  defendants  Belt  and  Yancy  moved  to  dissolve  the 
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injunction  for  want  of  equity  on  the  face  of  the  complainants' 
amended  bill." 

These  two  rulings  of  the  court  are  all  that  are  before  us. 
Although  the  record  contains  the  affidavits,  and  they  are 
8{>oken  of  by  counsel  in  argument,  we  do  not  consider  them 
at  all  in  reaching  our  conclusion. 

First  Did  the  court  err  in  allowing  the  amendment?  We 
think  not.  An  averment  had  been  placed  in  the  bill  which 
was  immaterial,  and,  whether  true  or  false,  made  no  differ- 
ence; hence  it  was  proper  at  any  time  to  allow  appellees  to 
strike  it  out,  when  it  could  work  no  injury  or  surprise  to  the 
defendants  in  the  bill. 

Second.  Did  the  court  err  in  overruling  the  motion  to  dis- 
solve the  injunction  for  want  of  equity  on  the  face  of  .the 
amended  bill  ?  This  question,  we  think,  should  also  be  answered 
in  the  negative. 

The  principle  is  so  well  settled  as  scarcely  to  need  the  cita- 
tion of  authorities  that  George  W.  Belt,  when  he  became  the 
liolder  of  these  notes  before  maturity  and  for  a  valuable  con- 
sideration, while  attempting  to  collect  them  under  and  by  vir- 
tue of"  the  chattel  mortgage,  stood  in  no  better  position  than 
Belt  Bros.  &  Co.,  and  that  as  against  the  enforcement  of  the 
mortgage,  appellees  could  make  the  same  defense  as  against 
Belt  Bros.  &  Co.  Olds  v.  Cummings,  31  111.  188;  White  v. 
Sutherland,  64  111.  181;  Petillon  v.  Noble,  73  111.  567.  The 
bill  on  its  face  had,  we  think,  sufficient  equity  to  support  the 
injunction,  but  as  stated  above,  we  do  not  consider  nor  attempt 
to  determine  the  force  and  effect  of  the  affidavits  in  the  record 
as  to  the  facts,  as  we  do  not  think  that  is  before  us.  Wo 
have  not  thought  it  necessary  to  pass  upon  tlie  question  of 
whether  this  appeal  should  have  been  dismissed  because,  as 
claimed  by  appellees,  it  was  not  perfected  in  sixty  days. 

The  decree  of  the  Circuit  Court  allowing  the  amendment 
and  refusing  to  dissolve  the  injunction  because  of  want  of 
equity  on  the  face  of  the  amended  bill  will  be  afihmed. 

Decree  aJJirmecL 
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Henry  Brown  et  al, 

V. 

Frederick  Conner, 

Contracts — Breach — Evidence , 

Upon  the  caee  present  it  is  held:  That  the  niain  question  was  one  of  fact 
and  that  no  sufficient  reason  existed  to  disturb  the  verdict  for  the  defendant. 

[Opinion  filed  November  21,  1890.] 

In  error  to  the  Circuit  Court  of  McLean  County;  the 
Hon.  OwKN  T.  Kbuves,  Judge,  presiding. 

Messrs.  Ezra  M.  Prince  and  Frank  K.  Henderson,  for 
plaintiffs  in  error. 

Messrs.  Eerrick,  Lucas  &  Spencer,  for  defendant  in  en*or. 

Wall,  J.  This  suit  was  brought  to  recover  $186.33  for  an 
alleged  failure  to  furnish  drain  tile  of  that  value  under  a  con- 
tract which  required  of  the  defendant,  tile  to  the  amount 
of  $1,000  in  value.  The  verdict  and  judgment  were  for 
defendant. 

It  was  admitted  that  plaintijffs  had  received  all  the  tile 
under  the  contract  except  the  amount  sued  for.  The  defend- 
ant insisted  that  the  amount  so  received  was  of  the  required 
value,  and  that  even  if  it  were  not,  it  had  been  accepted  as 
such  upon  a  settlement  between  the  parties.  Ho  claimed 
that  the  plaintiffs  had  not  fully  performed  their  part  of  the 
contract,  whereby  defendant  was  released  from  performing 
his,  and  that  by  this  adjustment,  and  the  receipt  of  the  tile  in 
question,  the  whole  matter  was  compromised  by  mutual 
agreement.  There  was  evidence  tending  to  support  each  of 
these  positions  of  the  defendant.  The  main  controversy  was 
as  to  the  facts,  and  after  an  examination  of  the  evidence  there 
appears  to  be  no  good  reason  for  setting  aside  the  couclusiun 
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reached  by  the  jury.  It  is  urged  that  there  was  error  in 
refusing  certain  instructions  asked  by  the  plaintiflFs,  and  in 
giving  those  asked  by  defendant.  We  think  there  is  nothing 
substantial  in  this  objection,  and  that  the  instructions  given 
at  the  instance  of  the  plaintiffs  sufficiently  advised  the  jury  as 
to  the  law  applicable  to  4;he  issues  of  fact.  We  are  of  opinion 
that  the  rights  of  the  parties  would  not  be  subserved  by 
reversing  the  judgment.     It  will  therefore  be  affirmed. 

Judgment  affirmed. 


Thomas  H.  B.  Camp,  Adm^r,  etc. 

V. 

Elliott  &  Brewster.  i  38    ss? 

!  98     >615 

SnU$i — Stock  of  Good 8 — Death  of  Vendor — Application  of  Part  of  Pro- 
eeedit  to  Pav^nsnt  of  Judgment  against  Vendor — Administrator  de  son 
tort 

1.  Where  a  stock  of  goocls  was  sold  by  agonts  acting^  under  a  power  of 
attorney  from  the  owner,  and  subsequent  to  the  death  of  the  owner  a  part 
of  thf>  proceeds  was  applied  to  the  payment  of  a  judgment  against  de- 
ceased»  it  is  held:  That  there  was  sufficient  competent  evidence  to  show  that 
such  payment  was  made  in  pursuance  of  an  understanding  with  deceased 
in  his  lifetime,  and  that  the  administrator  could  not  recover  the  amount  so 
paid  from  the  purchaser  of  the  stock. 

2.  If  the  money  in  question  was  paid  to  the  administrator,  who  wai>also 
one  of  deceased's  iittorne}'S>  before  his  appointment  as  administrator,  and  by 
him  applied  to  payment  of  the  judgment,  the  payment  would  bind  the 
estate,  it  not  appearing  that  the  estate  is  insolvent. 

3.  Whatever  is  honestly  done  by  one  acting  as  administrator  de  son 
tort,  and  not  contrary  to  law,  is  binding  between  the  parties. 

« 

[Opinion  filed  November  21,  1890.] 

In  error  to  the  Circuit  Court  of  McDonongh  County;  the 
Hon.  J.  C.  Bagby,  Judge,  presiding. 

Messrs.  Solon  Banfill  and  Nesce  &  Son,  for  plaintiff  in 
error. 

Tot.  XXXTIU  a 
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Messrs.  pBENTiss  &  Baily  and  Tunnicliff  &  Tdnnicliff, 
for  defendants  in  errcr. 

Conger,  P.  J.  The  facte  necessary  to  an  nnderstanding  of 
this  case  are  briefly  as  follows : 

Isaac  Harris,  of  Bushnell,  Illinois,  was  the  owner  of  a  stock 
of  hardware.  He  had  become  old  and  feeble  and  unable  to 
attend  to  his  business,  and  early  in  the  summer  of  1S84,  he 
gave  a  power  of  attorney  to  the  firm  of  Chandler  &  Camj), 
his  attorneys,  being  composed  of  James  E.  Chandler  and 
plaintiflE  in  error.  On  the  18th  of  August,  1884,  Chandler  & 
Camp  sold  the  stock  of  hardware  to  defendants  in  error. 
The  price  was  to  be  seventy-five  per  cent  of  the  price  that 
liad  been  fixed  in  a  former  invoice  of  the  goods  and  the  stock 
of  goods  was  delivered  to  defendants  in  error  on  that  day. 
The  agreement  was  that  defendants  in  error  were  to  assume 
a  debt  due  from  Harris  to  R.  A.  Cutter  &  Co.,  of  Peoria, 
Illinois,  of  l)etween  twelve  and  thirteen  hundred  dollars,  and 
pay  the  remainder  as  should  be  determined  by  the  invoice  in 
cash. 

One  I.  N.  Pearson  held  a  judgment  against  Harris  of  sev- 
eral  years'  standing,  and  on  the  day  of  the  sale  had  an  execu- 
tion for  its  collection  in  the  hands  of  the  sheriff,  but  it  seems 
the  life  of  the  execution  had  expired  some  days  prior  to  the 
sale.  Pearson  was  present  on  the  day  of  the  sale,  and  the 
evidence  tends  to  ]>rove  that  on  or  about  the  day  of  the  sale 
Harris  told  Mr.  Cliandler  to  pay  "  about  a  thousand  dollars 
of  the  money  coming  to  him  from  the  stock  of  goods  to 
Pearson  in  satisfaction  of  his  judgn»ent,"  and  that  defendants 
in  error  understood  and  assented  to  this  request.  Mr.  Harris 
died  on  the  20th  of  August,  1884,  and  shortly  thereafter 
defendants  in  error  paid  to  Chandler  &  Camp,  for  Pearson, 
$1,049.50,  the  amount  of  his  judgment  against  Harris,  which 
was  by  them  paid  to  Pearson.  No  question  is  made  but  that 
defendants  in  error  have  paid  in  full  for  said  stock  of  hard- 
ware and  are  in  no  way  indebted  to  the  estate  of  Harris,  if 
the  above  payment  of  $1,049.50  was  properly  made,  and  is 
bindins;  upon  the  estate.  The  court  below  found  against 
plaintiff  in  error,  and  he  appeals. 
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We  are  satisfied  that  the  evidence  is  suiBcient,  and  tliat  too 
without  the  testimony  of  Pearson;  that  it  was  understood  by 
Mr.  Harris,  Pearson  and  defendants  in   error   through  the 
intervention  and  agency  of  Chandler  that  this  debt  of  Pearson 
was  to  be  paid  by  defendants  in  error  and  out  of  the  proceeds 
of  the  stock,  and  if  this  be  true,  then  it  matters  not  that  the 
payment  was  made  after  the  death  of  Harris.     It  would  still 
be   a  good  payment  and  protect  defendants  in  error   from 
having  to  pay  it  again  to  plaintiff  in  error  as  administrator. 
Again,  if  defendants  in  error  paid  this  money  to  plaintiff  in 
error  before  he  was  appointed  administrator,  and  it  was  by 
plaintiff  in  error   paid  to  Pearson,  upon  a  just  debt  against 
B!arris,  we  see  no  reason  why  plaintiff  in  error  should  recover 
it  again.     It  is  said  in  argument  that  the  estate  of  Harris  is 
insolvent,  but  there  is  no  proof  of  it  in  the  record,  and  we 
caa  not  therefore   presume  it  to  be  so.     If  the  estate  was 
solvent,  the  acts  of  Gamp  before  he  was  appointed  adminis- 
trator would  be  the  acts  of  an  executor  deson  tortSLud  would 
be  held  good,  in  so  far  as  they  would  have  been  had  he  at 
the  time  been  actually  the  administrator  of  the  estate.     In 
Hiley  v.  Loughrey,  22  111.  99,  it  is  said,  in  speaking  of  the  acts 
of  an  executor  de  son  tort:  *^  Whatever  is  honestly  done  by 
one  acting  in  that  character,  and  not  contrary  to  law,  is  bind- 
ing between  the  parties.     A  settlement  made  in  good  faith 
with  such  an  executor  is  valid." 

It  is  not  necessary  to  notice  the  competency  of  Pearson  as 
a  w^itness,  as  we  think  the  defense  can  be  sustained  without 
his  testimony. 

There  are  some  other  objections  made  which  we  have  con- 
sidered, but  do  not  regard  them  of  sufBcient  importance, 
even  if  erroneous,  to  work  a  reversal. 

The  judgment  of  the  Circuit  Court  will  be  aflSrmed. 

Judgment  affirmed. 
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Ill    372  William  A.  Gerkin. 

Sales — Fraudulent  Misrepresentations — Measure  of  Damages — ^rt- 
dence — Objection  to — When  Must  he  Specific — Practice — Delivering  Decla- 
ration to  Jury, 

1.  In  an  action  by  a  vendee  against  his  vendor  for  frandulent  misrepre- 
sentations as  to  the  subject  of  the  contract,  the  true  measure  of  dama^ires  is 
the  difference  between  what  the  buyer  got  and  what  he  was  entitled  io 
get.  The  &ct  that  a  part,  or  all,  of  the  purchase  price  may  have  been  paid 
in  notes  does  not  affect  the  rule,  and  the  unpaid  balance  due  on  such  notes 
can  not  be  recouped  in  the  action  for  deceit. 

2.  The  value  of  the  property,  having  been  fixed  by  the  agreement  of  the 
parties  for  the  purpose  of  the  ptirchase,  was  not  a  proper  subject  for  evi- 
dence  upon  the  trial  in  the  case  presented. 

3.  An  objection  to  evidence,  which  Is  incompetent  only  for  want  of 
preliminary  proof,  roust  be  specifically  made  when  such  evid'^nce  is  offered; 
a  general  objection  then  made  raises  only  the  question  of  relevancy,  and 
the  specific  objection  can  not  be  first  made  when  it  is  too  late  to  introduce 
the  preliminary  proof. 

4.  Upon  the  evidence  presented,  the  jury  were  authorized  in  finding 
that  the  defendant  had  been  guilty  of  fraudulent  misrepresentations  in 
making  the  sale  in  question. 

[Opinion  filed  December  20, 1890.] 

Appeal  from  the  Circuit  Conrt  of  McLean  County;  the 
Hon.  Alfbed  Sample,  Judge,  presiding. 

Messrs.  Williams  &  Capkn,  James  S.  Ewino,  John  T. 
LiLLAKD  and  Eobebt  B.  Pgbtsb,  for  appellant^ 

Messrs.  Thomas  F,  Tipton  and  A.  E.  DeMakgs,  for 
appellee. 

Pleasants,  J.  Appellee  purchased  of  appellant  a  half 
Interest  in  a  certain  mill  property  in  Bloomington,  then  known 
as  the  Crown  Eoller  Mill,  for  $20,500,  with  the  understand- 
ing that  one  William  H.  Wentz,  who  had  long  been  and  then 
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was  employed  therein,  was  to  become  his  partner  in  its  oper- 
ation, he  purchasing  the  other  half  interest  for  $S,000  in  cash, 
and  his  notes  for  $12,500  secured  by  mortgage  thereon.  A 
deed  for  the  property  was  delivered  to  them  in  February, 
1887,  and  they  ran  it  apparently  as  partners  for  about  ten 
months.  The  result  as  to  profits  was  not  what  appellee  had 
expected.  He  and  Wentz  did  not  agree.  A  corporation  was 
then  formed  with  a  nominal  capital  of  $75,000,  reckoning  the 
property  at  $50,000,  which  carried  on  the  business  until  the 
spring  of  1889,  when  it  failed  and  went  into  the  hands  of  a 
receiver.  An  examination  of  the  books  then  made  by  an 
expert  led  to  the  arrest  of  Wentz,  who  had  attended  to  the 
collections  and  office  business,  for  embezzlement  To  induce 
the  dismissal  of  this  proceeding  he,  among  other  things,  made 
a  sworn  statement  in  regard  to  the  sale  by  appellant  to  appel- 
lee, in  view  of  which  it  was  in  fact  dismissed,  and  this  suit 
brought  for  fraud  and  deceit  in  said  sale,  which  resulted  in  a 
verdict  and  judgment  for  appellee  for  $5,500  damages. 

The  declaration  contained  twelve  counts,  varying  some- 
what as  to  the  alleged  misrepresentations.  Eight  of  them 
were  held  bad  on  demurrer,  and  the  trial  was  had  upon  the 
])lea  of  the  general  issue  interposed  to  the  other  four.  The 
misrepresentations  charged  in  these  were  that  the  property 
had  cost  the  defendant  $41,000,  was  worth  $42,000,  and  would 
earn  from  $12,000  to  $15,000  a  year.  Ordinarily  the  parties 
to  such  transactions  deal  with  each  other  at  arm's  length. 
The  buyer  examines  the  property  for  himself  and  relies  upon 
his  own  judgment  thereon,  or  seeks  advice  from  those  he 
supposes  to  be  disinterested  and  competent  to  give  it.  Under- 
standing the  seller's  motive  for  commending  it,  he  is  not 
materially  influenced  by  the  expressions  of  his  opinion  of  its 
value  or  earning  capacity,  or  even  his  positive  statements  as 
to  its  cost.  And  hence,  except  under  special  circumstances,  such 
expressions  and  statements,  though  false  and  made  with  intent 
to  deceive,  are  not  deemed  fraudulent  or  actionable.  Hawk 
V.  Brownell,  120  111.  161;  Dillmau  v.  Nadlehoffer,  119  111.  675; 
Plnmmer  v.  Rigdon,  78  111.  227;  Tuck  v.  Downing,  76  111.  71; 
Noetling  V.  Wright,  72  111.  390;  Banta  v.  Palmer,  47  111.  100. 
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But  the  same  antliorities,  with  many  others,  hold  that  thcv 
may  be  made  so  by  such  circumstances;  as,  wliere  the  parties 
are  not  on  equal   terms  as  to  means  of   knowing  or   ascer- 
taining their  truth  or  falsity  by  personal  examination,  or  the 
seller  wrongfully  contrives  to  prevent  tlie  buyer  from  using 
them  and  exercising  his  own  judgment  as  he  otherwise  would, 
or  where  they  stand  in  such  relations  of  confidence  as  justify 
him  in  relying  upon  them.    In  this  case  the  buyer  had  resided 
for  years  in  the  city  of  Bloomington  and  neighborhood  of  tlie 
property.     He  had  carried  on  the  business  of  a  baker,  and  in 
such  business  used  the  flour  made  at  the  mill  in  (2ue8tion. 
8bortly  before  his  purchase  he  went  through  it  twice,  and  so 
far  as  appears  might  have  examined  it  as  fully  as  he  pleased. 
Yet  the  declaration  avers,  in  substance,  that  he  had  no  expc- 
rience  as  a  miller,  nor  any  such  knowledge  as  would  have 
enabled  him  from  personal  examination  to  judge  of  its  value 
as  a  mill;  that,  knowing   this,  the  defendant  not  only  made 
the  misrepresentations  charged  with  knowledge  tliat  they  were 
false  and  with  intent  to  deceive  and  defraud  the  plaintiff,  but 
also  with  the  same  intent  referred  him  to  Wentz,  as  a  disin- 
terested party  who  knew  the  facts  from  his  long  connection 
with  the  business  and  books  of  the  mill,  for  information  in 
regard  to  them;  that  ho  had  previously  conspired  with  said 
Wentz  to  have  him  falsely  make  the  same  representations 
and,  to  satisfy  plaintiff  of  his  sincerity  and  confidence  in  mak- 
ing them,  to  further  falsely  pretend  that  he  desired  to  pur- 
chase the  other  half  interest  at  the  same  price  and  share  with 
plaintiff  in  the  chance  of  profit  or  loss  in  the   business,  and 
that  he  liad  $8,000  in  casli  to  pay  on  account  of  it  and  could 
get  time,  on  the  security  of  said  interest,  for  the  payment  of 
the  balance;  that  in  pursuance  of  said  conspiracy  Wentz  did 
so  falsely  represent  and  pretend  to   plaintiff;  that  plaintiff 
relied  on  the  representations  so  confirmed  and  was  thereby 
induced  to  make  the  purchase  as  he  did;  that  in  truth  and  fact 
said  Wentz  was  then  wholly  insolvent;  tliat,  though  he  deliv- 
ered to  defendant  in  presence  of  plaintiff,  the  sura  of  $8,000 
apparently  in  part  payment  for  a  half  interest  in  the  mill,  it 
was  really  the  money  of  the  defendant,  furnished  by  him  to 
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Wentz  for  the  special  purpose  of  such  delivery,  and  of  there- 
by deceiving  plaintiflE  and  consummating  the  fraud  upon  him; 
and  that  said  Wentz  did  not  in  good  faith  purchase  any 
interest  in  said  mill  or  become  the  partner  of  plaintiff  in  its 
operation,  but  throughout  the  negotiations  for  the  sale  to 
plaintiff  and  the  ostensible  partnership,  acted  at  the  instance, 
in  the  interest  and  under  pa3'  of  the  defendant. 

According  to  these  averments  the  parties  were  not  on  equal 
terms.  Tlie  seller  liad  knowledge,  both  general  and  special, 
from  which  he  could  form  an  opinion,  at  least  approximately 
correct,  of  the  value  and  earning  capacity  of  the  mill,  and  the 
buyer  had  not.  To  take  advantage  of  his  ignorance  and  pre- 
vent him  from  seeking  information  and  advice  from  disinter- 
ested sources,  the  seller  devised,  and  put  in  successful  opera- 
tion a  sprnewhat  novel  scheme,  well  adapted  to  the  purpose. 
He  brought  about  relations  of  confidence  between  his  own 
agent  and  the  buyer,  and  had  apparently  important  but  really 
fictitious  transactions  with  said  agent,  intended  nnd  calculated 
to  give  a  false  credit  to  his  representations.  If  this  scheme 
was  proved  the  jury  owed  no  apology  to  anybody  for  finding 
it  fraudulent,  and  that  in  being  deceived  by  it  the  plaintiff 
showed  no  lack  of  common  prudence. 

Wentz  testified  to  it  positively,  and  the  defendant  denied 
all  his  statements  respecting  it  except  as  to  the  furnishing  the 
$8,000  for  the  pretended  cash  payment,  which  he  admitted 
aod  attempted  to  explain — whether  satisfactorily  or  not  was 
for  the  jury  to  determine.  If  they  believed  Wentz,  and  also, 
from  the  evidence,  that  the  representations  complained  of  were 
by  the  defendant  known  to  be  false,  and  that  plaintiff  was 
thereby  damaged  to  the  amount  found,  their  finding  should 
be  sustained  unless  there  was  material  error  in  some  ruling  of 
the  court 

Appellant  insists  there  was.  First,  as  to  the  rule  of  damages 
applied.  It  appeared  that  for  the  interest  purchased  by 
appellee  he  conveyed  to  appellant  certain  real  property  in 
Bloomington,  at  an  agreed  valuation  of  $16,000,  and  gave  his 
notes^  secured  by  mortgage,  for  $4,500;  and  that  of  tl>eBe  notes 
he  had  paid  only  ©ne,  for  $1,000,  and  was  seeking,  by  a  proceed- 
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iDg  in  chancery,  etill  ponding  in  the  same  court,  to  have  the 
others  and   the  mortgage  canceled,  because  of  the  alleged 
fraud  here  in  question.     In  answer  to  a  special  interrogatory 
the  jury  found  the  entire  property  to  be  worth  only  $30,000 — 
or  ]&1 1,000  less  than  it  ought  to  have  been  according  to  the 
representations — and  gave  to  plaintiff   for  his  damages  one 
half  the   amount   of  the   shortage.     Appellant   claims   that 
since  appellee  had  paid  only  $17,000,  and  had  received $15,0(^0 
in  the  value   of   the  property  as  found,  $2,000  would  have 
compensated  him  in  full,  and  was,  therefore,  all  be  should  have 
been  allowed.     In  this  view  of  the  rule  of  damages  applicable 
here,  an  instruction  was  asked  to  the  effect  that  the  amount 
of  the  notes  in  litigation  should  not  be  regarded  as  any  part 
of  what  appellee  had  paid  for  his  half  interest,  but  should  be 
deducted  from  the  price  agreed  on  therefor,  which  the  court 
refused.     In  this  refusal  we  see  no  error.     The  instruction  as 
asked  did  not  state  the  measure  of  damages  nor  the  rule  for  its 
ascertainment,  in  terms,  and  its  implication  and  practical  effect 
might  not   have   been   understood    by  the  jury.     The  ti'uo 
measure  of  appellee's  damages,  as  we  understand  it,  was  not 
the  difference  between  what  he  actually  v>aid,  or  even  agreed 
to  pay,  and  the  value  of  what  he  got,  but  the  differeneo  in 
value  between  what  he  got  and  what  he  was  entitled   to  get 
that   is,  what   it  was   represented   to   be.    Drew  v.  Beall,  12 
111.167,  and  cases   there  cited.     If  he  was  entitled   to   get 
property  of  the  value  of  $20,500,  he  became  so  by  virtue  of 
and  immediately  upon  the  execution  of  his  deed  and  delivery 
of  his  notes  to  appellant,  because  he  had  then  done  all  he  had 
agreed  or  was  bound  to  do  in  order  thereto.     Whether  that 
was  much  or  little  is  immaterial.     It  would  have  been  the 
same  if  he  had  paid  nothing,  but  only  given  his  notes  for  the 
entire  price.     Appellant's  liability  in  this  action,  if  any,  was 
then  incurred  and  fixed  in-full.     It  did  not  depend  upon  the 
payment  of  the  notes,  nor  would  it  be   affected  by  any  subse- 
quent default  in  the  payment  thereof.     That  would  bo  a  dis- 
tinct wrong — not  a  part  of  nor  arising  in  the  same  transaction, 
and,  therefore,  not  a  ground  for  recoupment  against  tlie  dam- 
ages here  sought.     That  transaction  was  completed  by  the 
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delivery  and  not  by  the  payment  of  the  notes.  For  default 
in  their  payment  appellant  would  have  his  remedy,  but  not 
by  means  <»f  the  instruction  asked.  Appellee  is  not  here  seek- 
ing to  rescind  the  contract,  which  should  restore  the  stains 
^uOj  but  is  affirming  it,  and  attempting  to  get  the  full  benefit 
of  it  This  judgment  would,  therefore,  conclusively  bar  the 
relief  he  sought  by  the  chancery  proceeding  mentioned, 
and  all  defense,  at  law  or  in  equity,  to  the  claim  on  the  unpaid 
notes  founded  on  the  fraud  here  alleged,  because  it  gives  him 
all  the  damages  he  had  sustained  by  reason  of  that  fraud,  and 
his  right  to  them  rests  upon  hifi  liability  on  those  notes;  more- 
over, although  not  technical  payment,  they  were  received  as 
of  the  value  they  represent,  and  would  be  presumed  to  be  so. 
But,  for  the  reasons  stated,  we  tliink  the  amount  paid  was  im- 
material, and  therefore  the  instruction  was  properly  refused. 
The  value  of  the  property  conveyed  to  appellee  having  been 
fixed  by  agreement  of  the  parties  for  the  purpose  of  their 
purchase,  was  not  a  proper  subject  of  inquiry,  and  the  evi- 
dence relating  to  it  was  rightly  withdrawn  from  the  considera- 
tion of  the  jury.     Drew  v.  Beall,  supra. 

Appellant  further  insists  that  the  verdict  should  have  been 
set  aside  on  his  motion,  as  being  against  the  clear  weight  of 
the  evidence — that  all  the  representations  complained  of  were 
thereby  shown  to  be  true.  In  that  case  no  others,  however 
false  and  deceptive,  made  to  induce  the  belief  of  and  reliance 
upon  tliose  complained  of,  would  support  this  action.  This 
was  a  question  for  the  jury,  and  without  recapitulation  here, 
we  think  there  was  such  a  conflict  as  required  its  submission 
for  their  determination  as  to  the  preponderance. 

Perhaps  the  most  material  evidence  on  the  part  of  appel- 
lee, upon  this  question,  was  the  deposition  of  John  K.  Koc, 
taken  in  the  chancery  proceedings  referred  to  between  these 
parties,  on  this  precise  question,  and  showing  a  full  cross- 
examination  on  behalf  of  this  appellant.  Its  admission  over 
his  objection  was  excepted  to  and  is  now  urged  as  error,  on  the 
ground  that  whatever  may  be  the  practice  in  chancery,  in  an 
action  at  law  the  deposition  of  a  capable  and  producible  wit- 
ness taken  in  another  case,  though  between  tiio  same  parties 
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on  the  same  subject-matter  and  with  full  opportunity  for 
cross-examination,  is  absolutely  and  incurably  incompetent; 
that  in  such  an  action  such  a  deposition  can  not  properly  be 
admitted  without  preliminary  proof  showing  that  the  depo- 
nent has  since  died,  oris  insane  or  otherwise  incapable,  or  that 
he  could  not  by  reasonable  diligence  be  produced.  No  such 
]  roof  was  here  oflPered,  and  it  is  conceded  that  Roc  was  still 
living,  and  the  deposition  itself  shows  that  when  taken 
the  place  of  his  residence  was  St.  Louis,  Mo.  Assuming  for 
all  present  purposes  that  the  law  is  as  thus  stated,  a  long 
scries  of  decisions  has  made  it  a  familiar  rule  of  practice  in 
this  State,  that  an  objection  to  evidence  which  is  incompetent 
only  for  want  of  preliminary  proof  must  be  specifically  made 
when  the  proffered  evidence  is  offered;  that  a  general  objec- 
tion then  made  is  insufficient  except  for  irrelevancy;  and  that 
neither  a  general  nor  a  specific  objection,  when  first  made 
afterward  and  too  late  for  the  introduction  of  the  preliminary 
proof,  will  be  regarded.  Tlie  reason  is,  that  the  specific 
objection,  being  not  insuperable  at  law  and  presumably  not  so 
in  fact,  is  deemed  to  be  waited  unless  made  in  time  to  afford 
the  fullest  opportunity  to  meet  it.  Schroeder  v.  Walsh,  10 
111.  App.  39;  Conway  v.  Case,  22  111.  139;  Buntaiu  v.  Bailey^ 
27  111.  409. 

We  copy  from  the  transcript  as  follows: 

"  The  deposition  of  John  M.  Roe  offered  in  evidence  by 
the  plaintiff. 

*'  Objected  to. 

"The  court:  That  was  taken  in  the  chancery  case  where 
the  record  shows  these  parties  were  in  the  case  and  the  sub- 
ject-matter the  same.     It  may  be  read.     (Exception  taken.) 

"  Mr.  Ewing :  We  object  for  the  reason  there  is  nothing 
in  the  declaration  as  to  the  quality  or  value  of  this  mill 

"  Objection  overruled,  and  dcf endau  t  then  and  there  excepted. 

"  Mr.  Ewing:  I  object  to  the  evidence  with  reference  to  the 
system  of  the  mill,  and  with  reference  to  the  quality  and  con- 
dition of  the  machinery,  and  for  the  reason  that  there  is  noth- 
iTig  in  the  declaration  by  which  they  claim  any  representation 
(as)  to  either  of  these  things,  or  (to)  recover  any  damages  by 
reason  of  the  failure  of  the  machinery. 
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"Objection  overruled,  and  the  defendant  then  and  there 
excepted. 

"The  Court:  I  thought  I  explained  why  I  admitted  that 
evidence.  It  is  not  with  the  view  of  meeting  B.uy  questions 
of  misrepresentation  as  to  the  quality  or  system,  and  as  I  said, 
you  can  limit  it  with  instructions  to  the  jury." 

The  deposition  was  then  read.  It  thus  appears  that  the 
objection  as  first  made,  was  general  only.  Being  overruled, 
the  special  ground  of  irrelevancy  as  to  portions  of  it  was 
stated,  whicli  the  general  objection  reached.  But  that  it  was 
secondary  in  character,  or  incompetent  for  want  of  prelimi- 
nary proof,  was  not  suggested.  Its  relevancy  to  the  question 
of  the  value  of  the  property  is  not  now  denied;  on  th^i  con- 
trary, its  materiality  upon  that  question  is  expressly  asserted, 
and  hence  it  is  urged  that  its  admission  was  error,  for  which 
the  judgment  should  be  reversed.  Wo  see  no  sufficient 
reason  against  the  application  in  this  case  of  the  rule  referred 
to.  Whether  the  non-residence  of  the  witness  would  be  a 
sufficient  answer  to  the  specific  objection,  or  whether,  under 
our  statute  providing  for  the  taking  of  depositions,  appellee 
was  bound  to  produce  him  for  oral  examination  or  to  take  his 
deposition  for  this  case  and  this  trial  thereof,  if  by  reasonable 
diligence  he  could,  we  deem  it  unnecessary  to  decide;  for 
here,  as  in  other  like  cases,  it  must  be  presumed  that  the  court 
did  not  know  what  proof  he  would  or  could  make  as  to  dili- 
gence and  the  possibility  of  procuring  Koe's  personal  attend- 
ance or  taking  his  deposition  specially  for  this  case  and  trial. 
He  was  entitled  to  the  opportunity,  by  means  of  the  specific 
objection,  to  make  what  proof  he  could  to  meet  it,  and  not 
having  had  it  the  general  objection  should  not  be  entertained. 

It  is  further  complained  that  the  jury  were  permitted  to 
take  with  them  the  declaration,  containing  eight  counts  held 
bad  on  demurrer,  which  charged  other  representations  than 
those  in  issue,  and  under  instructions  relating  generally  to  rep- 
resentations "  as  charged  in  the  declaration,"  may  have  mis- 
led them.  We  disapprove  of  such  a  practice  in  a  case  like 
this,  but  indulge  the  presumption  here,  that  when  it  went  to 
the  jury  the  particular  representations  in  question  had  come 
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to  be  fully  iindoretood  bj  them.  Tlieir  answer  to  the  spe- 
cial interrogatory  in  connection  with  the  damages  awarded, 
shows  a  finding  which  warrants  this  presumption.  They 
must  have  found  that  the  property  was  represented  to  be  of 
the  value  of  $41,000  and  was  in  fact  of  the  vahie  of  only 
$30,000,  and  these  finding^  were  upon  the  issues  made. 

On  the  whole  case  we  see  no  sufficient  reason  for  reversing 
this  judgment  and  it  wfll  therefoz*e  be  affirmed. 

Judgment  affivTriecU 
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Cyrus  A.  Sheetz 

V. 

Frank  G-  Baker- 


landlord  and  Tenant^Distress  Warrant — Lev^  of—Conversion  of 
Property  Ditttrained — Set-off— Trover  hy  Tenant— Pleading  and  Practice 
— Intendment  in  Favor  of  Verdict, 

1.  Where  property  is  converted  by  the  landlord  in  a  distrero  proceeding, 
puch  conversion  does  not  necessarily  become  a  matter  of  set-off  which  mast 
be  interposed  by  the  tenant  in  the  distress  suit*  under  penalty  of  losing  his 
canJie  of  action  for  the  property  so  wrongfully  converted. 

2.  Where,  after  the  levy  of  a  distress  warrant,  property  is  di'-posed  of 
by  the  landlord  contrary  to  the  statute,  trover  may  be  maintained  by  the 
tenant. 

3.  Where  a  landlord  is  entitled  under  his  lease  to  one-half  of  the  prod- 
uce of  the  farm  leased,  but  chooses  to  distrain  for  its  money  value,  the 
tenant  is  entitled  to  the  entire  property,  and  the  judgment  for  the  landlord 
in  the  distress  proceeding  for  the  rent,  estops  him  from  claiming  any  inter- 
est in  the  property. 

4.  Where  there  is  confusion  as  to  the  numbering  of  the  counts  of  the 
declaration,  in  order  to  sustain  the  verdict  the  court  will  indulge  the  pre- 
sumption, under  the  circumstances  of  the  case  at  bar,  that  the  jury  intended 
by  *'the  second  count,"  the* one  of  the  counts  that  might  have  been  so 
designated,  to  which  their  verdict  correctly  applied. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circnit  Conrt  of  Stephenson  County; 
the  Hon.  Jamss  H.  Cartbioht,  Judge,  presiding. 
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Messi*8.  Jamks  I.  Kuff,  J.  H.  SxEAHNeand  George  L.  Munn' 
for  ap|xsllant 

Messrs.  Leonard  Stoskopf  and  M.  Stoskopf,  for  appellee. 

Tlie  property  distrained  could  not  properly  have  been  the 
subject  of  adjudication  in  the  distress  suit  Baker  was  the 
tenant  of  Shuetz  under  a  written  lease,  and  as  such  tenant  was 
to  pay  a  part  of  the  crop. 

It  has  been  repeatedly  held,  and  may  be  regarded  as  now 
settled  in  tliis  State,  that  in  such  cases  the  tenant  is  regarded 
as  the  owner  of  the  whole  crop  until  the  stipulated  rent  is  set 
off;  that  there  is  no  joint  possession  or  ownership  in  such 
cases;  that  the  tenant  is  the  owner  and  the  landlord  has  merely 
a  lien  which  he  may  enforce  by  distress.  Frink  v.  Pratt  & 
Company,  16  111.  App.  223;  Alwood  v.  Buckman,21  111.  200; 
Dixon  V,  Niccolls,  39  111.  372. 

The  ownership  of  the  property  was  in  Baker,  then,  subject 
only  to  a  right  which  Sheetz  had  under  tlie  statute  to  enforce 
his  lien  for  rent.  The  enforcement  of  this  lien  is  a  statutory 
remedy,  and  when  Sheetz  sought  to  invoke  the  aid  of  the 
statute  he  was  required  to  keep  within  its  provisions.  The 
statute  required  Sheetz  to  file  with  the  clerk  of  the  court  a 
copy  of  his  distress  warrant,  togetlier  with  an  inventory  of  tlie 
property  levied  u|)on.  Upon  the  filing  of  the  co^y  of  such 
distress  warrant  and  inventory,  tiie  clerk  was  required  to  issue 
a  summons.  The  suit  would  then  proceed  in  the  same  manner 
as  in  cases  of  attachment.  2  Starr  &  C.  111.  Stats.,  Sees.  17, 
18,  20,  p.  1502. 

In  attachment  cases  it  is  provided  that  "the  officer  serving 
the  writ,  shall  take  and  retain  the  custody  and  possession  of 
the  property  attached,  to  answer  and  abide  by  the  judgment 
of  the  court,"  etc     Starr  &  C.  111.  Stats.,  Sec.  14,  p.  316. 

Among  the  special  causes  of  demurrer  which  were  assigned 
to  these  pleas  is  this:  that  said  4t]i,  5th  and  6th  pleas  contain 
matter  which  can  be  given  in  evidence  under  the  general 
issue. 

In  trover  the  general  issue  is  not  guilty,  and  it  is  not  usual 
in  this  action  to  plead  any  other  plea  except  the  statute  of 
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limitations  and  release.  Piiterbaugh's  Com.  Law  PI.  &  Pr., 
511;  1  Chit,  on  PL,  14:th  Am.  Ed.  pg.  498;  Kennedy  v.  Strong, 
10  Johns.  289. 

In  the  last  case  cited  the  court  say :  '^  The  plea  is  bad  on 
special  demurrer  in  another  respect.  It  amounts  to  the  gen- 
eral issue,  and  though  the  old  books  contain  numerous  prec- 
edentfi  of  special  pleas  in  trover,  they  are  deservedly  discoun- 
tenanced in  modem  times  as  leading  to  unnecessary  expense 
and  troublesome  prolixity.  The  defendant  could  avail  him- 
self, under  the  general  issue,  of  the  matter  pleaded,  and 
though  a  special  plea  in  trover  was  admitted  in  the  late  case 
of  Webb  V.  Fox,  7  Term  Eep.  391,  yet  Lord  Kenyon,  wJio 
censured  the  plea,  said  it  would  have  been  bad  on  special 
demurrer." 

Mr.  Puterbaugh,  in  his  work  on  pleading  and  practice,  says 
also :  "  It  has  been  held  that  a  defendant  can  plead  to  an  action 
of  trover  in  justification  that  he  had  a  special  property  in  the 
goods  as  a  lien  thereon,  but  the  weight  of  authority  is  against 
it"     Put.  Com.  Law  PI.  &  Pr.,  513. 

Under  the  pleadings  as  they  stood  at  the  trial  the  defendant 
was  enabled  to  interpose  every  defense  he  had  to  present,  and 
he  iias  therefore  no  reason  to  complain. 

Kules  of  pleading  are  mere  modes  prescribed  or  permitted 
by  the  court  for  the  purpose  of  bringin;,  before  the  court  all 
truths  which  ought  to  be  considered  in  determining  the  ulti- 
mate rights  of  the  parties.     Cox  v.  Jordan,  86  III.  5G6. 

While  it  is  true  that  the  general  rule  is  that  the  verdict 
must  be  as  broad  as  the  issues  submitted,  and  that  it  was  for- 
merly held  with  such  strictness  that  a  failure  to  find  on  all  the 
issues  vitiated  the  verdict,  yet  the  tendency  of  modern  decis- 
ions has  been  to  relax  the  severity  of  the  rule  and  sustain  the 
verdict  where  the  intention  of  the  jury  can  be  ascertained. 
Stoltz  V.  The  People,  4  Scam.  168;  Wilderman  v.  Sandusky, 
15  III.  59;  Thomas  v.  People,  113  111.  534. 

liACEY,  J.  This  was  a  suit  commenced  by  appellee  against 
appellant  in  case  and  trover  to  recovei  for  excessive  and  irreg- 
ular distress.     The  counts  were,  after  the  withdrawal  of  the 
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first  count  and  after  amendments:  1,  excessive  distress;  2, 
trover  for  crops  and  produce;  8,  in  case  for  excessive  dis- 
tress; 4,  in  case  for  damages  in  taking  one-half  of  the  prop- 
erty not  levied  on;  5,  trover  for  bull  not  included  in  the 
other  counts.  There  were  seven  pleas.  The  4:th,  5th  and  6th 
were  demurred  to  by  appellee  and  the  demurrer  sustained  by 
the  court.  The  other  pleas  were:  1st,  not  guilty;  2d,  accord 
and  satisfaction  as  to  all;  3d,  settlement  and  discharge;  7th, 
that  the  undivided  half  of  the  property  levied  on  was  the 
property  of  appellant.  The  4th  plea  was  a  plea  of  former 
recovery  and  estoppel  thereby  to  the  3d  connt  of  the  declaration 
and  the  2d  count  amendatory  thereto.  The  5th  was  the  same 
estoppel  to  the  2d  and  3d  counts  and  the  1st  amended  count 
The  6th  plea  was  to  all  but  nominal  damages  claimed  in  the 
plaintiff's  4th  count  and  alleged  in  substance  that  the  property 
taken  was  rightfully  held  for  rent  due  appellant  since  the  levy 
and  issuing  the  distress  warrant. 

The  facts  of  the  case  are  substantially  as  follows: 
Appellant  was  the  landlord  of  appellee  as  to  a  certain  farm 
under  a  lease  for  a  term  of  years,  each  year  ending  March  15th, 
whereby  appellant  reserved  for  rent  one-half  of  all  the  prod- 
uce, increase  or  proceeds  of  every  kind,  whether  grain,  fruit 
or  live  stock,  etc.  In  case  of  default  in  payment  of  rent  the 
lease  provided  that  the  landlord  should  have  the  right  of  dis- 
traint 

On  the  11th  of  October,  18S7,  appellant  issued  his  distress 
wari'ant  and  placed  it  in  the  hands  of  the  sheriff  as  bailiff  to 
execute,  claiming  $441.45  for  rent  ^*  earned  and  to  become  due." 
The  sheriff  levied  a  warrant  on  an  undivided  half  of  certain 
personal  property  of  the  appellee  consisting  of  "oats  in  the 
barn,  440  bushels;  the  straw  on  the  farm  and  in  barn,  rye  in 
barn,  about  200  bushels;  about  45  bushels  of  barley  in  bam, 
65  acres  of  corn  in  field,  corn  stacks  in  field,  4  acres  of  potatoes 
in  field,  a  lot  of  hay  and  straw  in  barn."  Tlie  distress  warrant 
with  an  inventory  of  the  property  distrained  were  filed  with 
the  clerk  of  the  Circuit  Court  October  14, 1887.  After  making 
the  levy  the  sheriff  turned  over  to  appellant  the  possession  of 
the  property,  and  the  grain  was  hauled  by  him  to  market  and 
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sold  at  private  sale.  The  distrained  property  was  not  held 
to  await  the  result  of  the  proceedings  in  the  Circuit  Court,  and 
no  account  was  rendered  by  appellant  to  appellee  for  the 
amount  of  tlie  goods  distrained  and  sold.  In  the  Circuit  Court 
appellee  pleaded  to  the  distress  warrant  and  also  filed  plea  of  set- 
off, to  which  appellant  filed  a  counter  claim  of  set-off.  Upon 
tlie  issues  September  5, 1888,  the  jury  found  a  verdict  in  favor 
of  appellant  for  $50  for  his  rent,  upon  which  the  court  ren- 
dered judgment,  and  also  for  $156.20,  costs  of  suit,  against 
appellee. 

This  suit  is  now  brought  to  recover  for  the  goods  and 
chattels  so  sold  by  appellant 

Tlie  trial  below  resulted  in  a  verdict  on  the  2d  count  of 
the  declaration  in  favor  of  appellee  for  §252,  and  on  the  5th 
for  $15,  upon  which,  after  remittitur  by  appellee  of  the  $15, 
judgment  was  rendered  and  ap|)eal  is  taken.  One  of  the  pre- 
liminary points  made  by  the  appellant  is,  that  the  court  erred 
in  sustaining  the  demuri'cr  to  the  4tli,  5th  and  6th  pleas.  We 
think  the  court  below  held  con-ectly  in  sustaining  the  demurrer. 
The  object  and  intent  of  the  4th  and  5th  pleas  was  to  set  up 
an  estoppel  as  to  the  irregularity  of  the  distress  and  thereby 
interpose  a  barrier  to  tlie  recovery  on  the  counts  for  trover 
and  conversion  of  the  goods  distrained.  It  is  insisted  that 
because  the  appellee  proceeded  to  trial  in  the  distress  suit 
without  interposing  an  objection  as  to  the  conversion  of  the 
goods,  he  thereby  waived  that  point  and  can  not  complain  of 
the  conversion  taking  place  previously.  This  is  not  the  law 
in  this  State  under  tlie  statute.  According  to  the  provisions 
of  the  statute  tlie  distress  proceedings  after  service  of  procees 
or  the  appearance  to  the  action  by  the  tenant  became  a  gen- 
eral suit,  and  as  is  provided,  "  the  judgment  rendered  therein 
shall  have  the  same  foiKse  and  effect  as  in  suits  commenced  by 
saznmons,  and  execution  may  issue  thereon,  not  only  against 
the  property  distrained,  but  also  against  the  other  property  of 
the  defendant"  Sec.  22,  Chap.  80,  R.  S.  1874.  Also  other 
mattera  may  be  litigated  in  such  suits  as  set-off  and  counter 
set-off,  and  such  was  actually  done  in  the  distress  suit  between 
the  parties  herein.     The  judgment  is  final,  says  the  court  in 
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Clevenger  v.  Diinaway,  84  111.  867,  between  the  parties  "as  to 
all  matters  that  should  have  been  determined  in  that  proceed* 
ing,  the  chief  of  which  is  whether  rent  was  doe,  and  if  so, 
what  amount." 

The  suit  is  carried  on  independently  of  what  disposition  is 
made  of  the  property  after  distress  by  tlie  landlord  or  bailiff. 
If  the  property  is  converted  it  does  not  necessarily  become  a 
matter  of  set-off,  which  must  be  interposed  in  tlie  distress 
suit  by  the  tenant  under  pain  of  losing  his  cause  of  action 
for  the  property  so  wrongfully  converted..  The  chief  inquiry 
is  as  to  the  amount  of  rent  dne.  It  could  be  contended  with 
as  much  show  of  reason  that  the  tenant  lost  the  riglit  to 
recover  for  the  value  of  the  property  converted  as  he  did  tlie 
right  to  sue  for  the  tort  for  wrongfully  converting*  the  goods 
in  case  he  failed  to  bring  this  matter  forward  in  the  distress 
suit. 

We  understand  that  it  has  been  fully  settled  in  this  State 
that  trover  may  be  maintained  in  case  of  irregularities  in  dis- 
posing of  the  property  contrary  to  the  statute  by  tlie  land- 
lord after  distress.  Tripp  et  al.  v.  Grouner,  60  111.  474.  It 
is  regarded  as  a  wrongful  conversion  of  the  property  for  a 
landlord  to  take  it  into  possession  by  virtue  of  his  warrant 
and  afterward  to  illegally  dispose  of  it  Of  course  the  land- 
lord has  a  right  to  recoup  the  amount  of  his  rent  due  when 
sued  in  an  action  of  trover,  as  in  this  case  he  was  allowed  to 
do.  His  judgments  and  costs  found  due  him  were  allowed  to 
be  recouped  in  the  court  below,  of  which  there  is  no  com- 
plaint on  either  side. 

The  object  aimed  at  in  the  6th  plea,  claiming  that  rent 
became  due  after  the  distress  proceeding,  was  obtained  under 
the  general  issue.  Tlie  question  whetlier  there  was  any  such 
rent  due,  together  with  the  fact  as  to  whether  it  had  been 
litigated  in  the  former  suit,  was  submitted  to  the  jury  under 
the  general  issue.  No  complaint  can  be  made  here  that  the 
demurrer  to  that  plea  was  sustained.  One  of  the  most  impor- 
tant issues  tried  in  the  court  below,  was  whether  or  not  the 
current  rent  of  1887  was  claimed  for  and  litigated  in  the  distress 
suit;  we  think  there  was  abundant  evidence  to  justify  the  jary 
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in  finding  that  it  was.  It  was  claimed  in  the  distress  warrant, 
which  stood  as  a  declaration  in  the  case,  and  also  in  appellant^s 
bill  of  particulars,  that  the  rent  of  1887  was  claimed,  and  parol 
evidence  was  allowed  to  go  to  the  jury  as  to  whether  the  rent 
of  1887  was  claimed  before  the  jnry  in  tiie  distress  suit 
There  was  no  error  in  tliis. 

It  is  also  complained  that  the  verdict  is  not  supported  by 
the  evidence.     If  we  hold  that  the  jury  were  justified  in  find- 
ing, wliich  we  do,  that  the  current  rent  of  1887  was  passed 
upon  and  was  litigated  in  the  distress  suit,  we  think  there  was 
enough  evidence  to  support  the  verdict  herein.     There  was 
quite  a  conflict  of  evidence  as  to  the  value  of  the  property 
converted  by  appellant;  according  to  some  of  the  testimony  it 
would  be  a  little  less,  and  according  to  other  a  little  more  than 
the  verdict  and  judgment  of  $252,  but  on  the  whole  we  think 
the  verdict  after  the  remittitur  of  $15  was  fairly  sustained  by 
the  evidence.     The  appellant  was  entitled  under  the  lease  to 
one-half  the  produce,  but  chose  to  distrain  for  its  money 
value,  and  having  done  so  appellee  would  be  entitled  to  tl)e 
entire  property,  and  the  judgment  in  appellant's  favor  for  the 
entire  amount  of  his  rent  due,  as  we  hold,  estops  appellant  from 
claiming  any  interest  in  it     The  appellant  claims  that  the 
verdict  is  not  definite  enough  in  specifying  the  count  under 
which  it  was  found,  in  finding  the  appellant  guilty  mider  the 
second  count     We  are  inclined   to  think  it  sufficient     On 
account  of  the  amendments  there  is  some  confusion  as  to  how 
the  counts  sliould  be  numbered,  but  in  order  to  sustain  the 
verdict  all  intendments  must  be  held  in  its  favor.     The  second 
amended  count  was  in  trover  for  the  conversion  of  one-half 
the  goods  sold,  and  this  is  the  one  appellant's  counsel  sup- 
poses was  meant  by  the  jury,  and  claims  the  verdict  could 
not  be  sustained  under  it     But  we  think  the  third  count,  as 
originally  filed,  which  was  in  trover  for  the  conversion  of  the 
entire  amount  of  the  property  distrained,  was  the  one  meant 
by  the  jury  by  the  designation  of  the  second  count.     The  first 
count  in  the  original  declaration  was  withdrawn  before  trial, 
hence  that  left  the  second  count  the  first,  and  the  third  count 
the  second,  as  they  stood  in  the  declaration  after  the  with- 
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drawal,  and  hence  we  suppose  that  is  what  the  jnrj  meant  in 
finding  under  the  second  count.  It  was  the  second  count  of 
the  original  declaration  after  the  first  was  withdrawn,  whieli 
changed  the  order  of  the  existing  counts,  that  was  meant. 
The  jurj  having  found  against  appellant  as  to  all  the  property 
under  the  second  count  of  the  declaration,  which  was  in 
trover,  it  could  not  also  find  for  one-half  of  it  upder  the 
second  count  in  the  amended  declaration. 

All  the  counts  not  mentioned  in  the  verdict  must  be  held 
to  have  been  found  in  appellant's  favor,  and  to  have  been 
rejected  by  the  jury. 

We  see  no  error  in  the  instniction,  and  nearly,  if  not  all,  of 
the  objections  claimed  by  appellant  are  disposed  of  by  what 
we  have  already  said  in  this  opinion. 

Finding  no  error  in  the  record  the  judgment  is  afBrmed. 

Judgment  affirmed. 
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W.  L.  Twining 

V. 

The  City  of  Elgin. 


Municipal  Corporations  —  Licenses  —  *•  Itinerant  Merchants  "  —  Can- 
struction  of  Statutes, 

1.  A  person  who  goes  from  place  to  place  soHcitinir  orders  for  the 
enlargement  and  framing  of  pictures,  the  work  to  be  paid  for  on  delivery 
if  satisfactory,  is  not  an  **  itinerant  merchant  or  a  transient  vendor  of  mer- 
chandise'*  within  the  meaning  of  the  ordinance  of  the  city  of  Elgin  pro- 
hibiting such  persons  from  pursuing  their/ vocation  within  the  city  limits 
without  a  Hcense. 

2.  A  city  has  no  power  to  enact  an  ordinance  exceeding  its  (delegated 
statutory  powers  by  making  a  definition  which  would  include  persons  or 
principles  not  clearly  within  the  terms  of  the  act  granting  such  power* 

[Opinion  filed  December  8, 1890.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
Isaac  Q.  Wilson,  Judge,  presiding. 
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Messrs.  Suebwood  &  Jones,  for  appellant. 

Messrs.  H.  B.  Willis  and  ChaelesH.  Fisher,  for  appellee. 

IJpToy,  J.  This  was  a  suit  by  appellee  against  appellant, 
for  violating  an  ordinance  of  the  city  of  Elgin  prohibiting 
**  itinerant  merchants  and  transient  vendors  of  merchandise," 
from  pursuing  their  vocation  in  that  city  without  a  license, 
which  ordinance  bearing  upon  the  case  at  bar  was  as  follows, 
viz. : 

"  Sec.  1.  Every  person  who  shall  sell  or  offer  for  sale,  barter 
or  exchange,  or  solicit  orders  for  any  goods,  wares,  merchan- 
dise or  other  article  of  value,  traveling  from  place  to  place 
in,  upon  or  along  the  streets  of  this  city,  shall  be  deemed  an 
itinei'ant  merchant. 

"  Sec  2.  Every  itinerant  merchant  or  transient  vendor  of 
merchandise,  that  is,  every  person  who  goes  from  one  cit}'  or 
village  to  another,  stopping  only  a  limited  period  in  each  for 
the  purpose  of  selling  goods,  wares  or  merchandise,  shall  be 
deemed  an  itinerant  merchant 

"  Sec.  3.  Every  such  person  shall,  before  engaging  in  any 
way  in  said  business  within  the  city  of  Elgin,  obtain  a  license 
as  an  itinerant  merchant  under  penalty  of  not  less  than  three 
dollars  or  more  than  twentv-five  dollars  for  each  offense:  and 
every  day  or  part  of  a  day,  any  such  person  shall  Engage  in 
said  business  without  a  license,  shall  be  deemed  a  separate 
offense. 

"  Sec.  7.  This  chapter  shall  not  be  constraed  as  to  apply  to 
any  person  or  persons  coming  into  the  city  from  the  country 
with  teams  with  any  produce  for  market,  or  to  any  person 
selling  vegetables,  berries  or  the  produce  of  their  own  farms 
or  premises,  nor  shall  commercial  travelers  employed  by 
wholesale  houses,  in  selling  staple  articles  of  merchandise  to 
inerchants  of  this  city  or  to  permanent  traders  doing  business 
in  this  city  be  deemed  to  be  within  the  meaning  of  this 
chapter." 

Sections  1  and  2  with  particularity  define  the  persons 
and  classes  to  which  the  ordinance  was  intended  to  apply, 


358  Appellate  Courts  of  Illinois. 

Vol.  38.]  Twining  v.  City  of  Elgrin. 

and  Sec.  3  provides  the  penalty  for  each  violation  thereof. 

By  stipulation  in  writing,  the  facts  are  agreed :  Tliat 
appellant,  as  thp  agent  of  A.  J.  Sliepard,  of  Chicago,  was 
going  from  place  to  place  along  the  streets  in  the  city  of 
E^gin,  soliciting  orders  for  the  enlargement  of  pictures,  and 
providing  frames  therefor,  which  were,  when  so  enlarged,  tu 
be  delivered  and  paid  for  on  condition  that  the  same  were 
satisfactory  to  the  parties  ordering  them.  That  appellant, 
without  license  from  the  city,  obtained  several  orders  as  such 
solicitor,  for  enlarged  pictures,  on  the  conditions  above  stated. 
The  principal  for  whom  appellant  was  engaged,  resided  and 
carries  on  business  in  the  city  of  Chicago.  It  is  further  stip- 
ulated that  the  city  of  Elgin  was  duly  incorporated  and  the 
ordinance  in  question  duly  enacted,  and  in  force  at  the  time 
complained  of.  It  further  appears  that  appellant  was  arrested 
for  the  foregoing  alleged  violation  of  the  above  recited  ordi- 
nance, a  trial  had  before  a  police  magistrate  of  said  city, 
adjudged  guilty  and  a  fine  of  $3  and  costs  was  assessed 
against  him,  from  which  an  appeal  was  taken  to  the  Circuit 
Court  of  Kane  County,  and  there  heard  by  the  court  by  agree- 
ment of  parties;  the  judgment  of  the  justice  court  was  in 
eflfect  affirmed  with  costs,  from  which  last  named  judgment  an 
appeal  was  taken  to  this  court  and  tlie  record  is  now  before 
us  for  review. 

In  this  contention  it  is  claimed  by  the  appellee  that  the 
purpose  of  the  ordinance  in  question  is  two-fold :  1st,  for  tlie 
protection  and  encouragement  of  the  local  traders  and  mer- 
chants resident  or  doing  business  in  that  city;  and  2d,  for 
police  protection  therein.  That  to  that  end,  the  city  had 
power  and  express  legislative  authority  to  license,  tax,  regu- 
late, suppress  or  prohibit  "  itinerant  merchants  and  transient 
vendors  of  merchandise  ''  from  the  exercise  of  their  vocation 
in  that  city,  without  a  license  first  granted  therefor,  as  pro- 
vided in  the  ordinance  in  evidence,  by  virtue  of  the  provis- 
ions of  Chap.  25,  R.  8.,  article  5,  paragraph  41,  and  Session 
Laws  of  1887,  page  117,  title, ''  Itinerant  Merchants." 

On  behalf  of  th^  appellant,  the  contention  is:  Ist,  con- 
ceding for  the  argument,  the  powers  of  the  city  as  claimed, 
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still  appellant,  as  shown  by  the  evidence,  was  not,  in  a  legal 
sense,  within  the  scope,  purpose  or  meaning  of  the  legislative 
enactments  cited,  or  within  the  legal  meaning  and  effect  of 
the  ordinance  claimod  to  have  boon  violated.  In  other 
words,  that  the  evidence  shows  that  the  appellant  was  not  an 
'*  itinerant  merchant "  or  a  "  transient  vendor  of  inercliandise," 
or  in  the  exercise  of  that  vocation,  at  the  time  and  in  the 
manner  charged,  and  that  the  legal  effect,  construction  and 
meaning  of  the  words,  "  itinerant  merchant,"  *^  transient  ven- 
dor, etc.,"  as  used  in  the  legislative  delegation  of  power  to 
the  city,  or  in  the  ordinance  in  question,  could  not  be  enlarged 
or  extended  by  any  attempted  definition  beyond  the  legal 
import  of  the  language  used. 

And,  2d,  that  the  ordinance  in  question,  if  in  effect  and 
intent  as  claimed  by  the  api>ellee,  is  unreasonable,  oppressive 
and  unjust,  in  restraint  of  trade,  and  therefore  void,  and  in 
effect  the  Circuit  Court  on  the  trial  below  was  asked  in  writ- 
ing by  the  defendant  to  so  hold,  as  a  matter  of  law,  which 
request  was  refused,  and  defendant  excepted. 

First  In  Emmons  v.  City  of  Lewiston,  Chicago  Legal 
News,  Vol.  22,  No.  32,  page  274,  the  Supreme  Court  declared 
an  ordinance  similar  to  the  one  in  question,  void;  as  in  excess 
of  the  power  of  municipalities  under  article  5,  paragraph  41, 
Chap.  24,  R.  S.,  supra.  It  was  there  held  that  a  party  who 
was  taking  orders  for  books  similar  in  a  legal  sense,  to  the 
case  at  bar,  in  which  appellant  was  taking  orders  for  pictures 
and  frames,  was  held  not  guilty  of  any  offense,  and  that  an 
ordinance  prohibiting  such  vocation  in  cities  and  villages  in 
this  State,  without  first  obtaining  a  license  therefor,  was  void. 
It  was  further  held  in  that  case  that  a  canvasser,  taking  orders 
for  the  future  delivery  of  books,  periodicals  or  other  publica- 
tions, was  not  a  hawker  or  peddler,  within  the  meaning  of  the 
statute  above  quoted,  and  that  tlie  legislative  delegation  of 
powers  to  the  municipalities  in  this  State,  by  virtue  of  that 
statute,  granted  no  greater  power  than  was  to  be  implied  by 
the  words  used,  peddlers  and  hawkers. 

Such  grant  of  power  is  to  be  construed  strictly.  Any  fair 
and  reasonable  doubt  concerning  the  existence  of  such  power, 
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is  to  bo  resolved  against  the  corporatioD  assorting  it,  and  the 
power  in  such  case  denied.  1  Dillon,  Man.  Cor.,  55,  251. 
What  then  in  common  acceptation,  is  meant  by  the  terms 
"itinerant  merchants''  and  "transient  vendors  of  merchan- 
dise?" Are  not  both  embraced  in  the  term  "  peddlers  ? " 
are  not  "itinerant  merchants'*  persons  traveling  from  place 
to  place  in  towns  and  cities,  and  from  town  to  town  and  city 
to  city  with  goods  and  merchandi.se  for  salef  Such  pei'son:? 
in  sncii  occupations  are  defined  to  be  "peddlers^"  by  Bonvicr 
and  Tomlin.  Webster  defines  one  pursuing  that  business,  "a 
traveling  trader,  who  carries  small  commodities  about  on  his 
back,  or  in  a  cart  or  wagon  and  sells  them."  Must  it  not  bo 
said  that  such  persons  are  not  only  in  a  technical  but  in  a 
legal  and  popular  sense  also  "itinerant  merchants?"  In 
Cliicago  V.  Bartee,  100  111.  61,  the  Supreme  Court  held  tliat 
the  term  "peddler,"  as  used  in  the  statute  referred  to,  in  its 
general  and  unrestricted  sense,  embraced  "all  persons  engaged 
in  going  through  the  city  from  liouse  to  house  selling  com- 
modities," in  tliat  case,  selling  and  delivering  milk.  Indeed 
the  word  "itinerant"  is  defined  to  mean  one  who  goes  about 
from  place  to  place  with  no  settled  habitation.  The  word 
"transient"  as  applied  to  the  vending  of  merchandise  is  of  the 
same  signification.  Webster  defines  the  word  to  mean  "  to 
pass  away,  not  stationary  or  lasting."  Indeed  the  term 
"peddler,"  "transient  vendor  of  merchandise  and  itinerant 
merchant,"  means  and  implies  persons  who  sell  and  deliver 
goods,  wares  or  merchandise  or  who  barter  or  exchange  on 
delivery  thereof  other  ctjmmodities  therefor.  The  case  at 
bar  lacks  every  legal  element  of  a  sale,  barter  or  exchange  of 
goods  or  merchandise.  There  was  neithcr^pnrchaser  or  seller, 
'consideration  paid  or  agreed  upon,  or  the  articles  in  whole  or 
in  part  delivered. 

If  we  are  correct  in  the  foregoing  premises  it  must  follow 
that  appellant  was  not  at  the  time  of  the  act  complained  of 
pursuing  the  vocation  of  a  "peddler  or  itinerant  merchant" 
and  "transient  vendor  of  merchandise,"  making  sale  and 
delivery  of  goods  contemplated  by  and  within  the  meaning 
of  the  statute  above  cited;   but  was  pursuing  the  vocation  of 
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a  "drummer,"  that  is,  one  who  solicits  trade  from  retail  deal- 
ers or  others  hy  sample^  or  one  whose  business  is  to  canvasa 
atid  take  orders  for  future  delivery  of  books  or  other  com- 
modities.    Emmons  v.  City  of  Lewi.-tou,  supra. 

But  it  is  insisted  that  by  the  act  approved  June  16,  1887, 
enacted  since  the  determination  of  the  case  last  above  cited, 
the  powers  of  municipalities  and  city  boards  have  been  some- 
what enlarged,  so  as  to  include  persons  properly  designated  as 
"drummers,"  as  defined  by  the  Supreme  Court  above  cited. 
We  do  not  so  think.  We  understand  tliat  the  terms  "itin- 
ei*ant  merchant"  and  "transient  vendor  of  merchandise,"  as 
used  in  the  act  last  above  referred  to,  mean  and  were  intended 
to  apply  to  those  persons  who  for  a  short  space  of  time  locate 
in  a  city  and  make  sale  and  delivery  of  their  goods,  as  other 
merchants  do,  or  those  who  carry  or  transport  tlieir  goods 
from  house  to  house,  or  place  to  place,  and  make  sale  and 
delivery  of  their  goods  in  like  manner  as  otlier  merchants  or 
salesmen  do.  Village  of  Cerro  Gordo  v.  S.  B.  Rawlings,  filed 
at  Springfield,  October  21,  189),  not  yet  reported,  in  wljidi 
case  the  Supreme  Court  expressly  so  held — and  in  cases  in 
that  opinion  cited  is  the  case  in  Appellate  Court,  35i  111.  App. 
216,  above  referred  to. 

We  are  clearly  of  the  opinion  that  the  city  council  had  no 
power  to  enact  an  ordinance  exceeding  its  delegated  statutory 
powei's,  by  making  a  definition  which  would  include  persons 
or  principles  not  clearly  within  the  terms  of  the  act  granting 
Buch  power.  The  trial  court  therefore,  in  our  judgment,  erred 
in  refusing  to  hold  as  requested  in  these  particulars. 

Second.  Is  the  ordinance  here  in  question  in  terms  or  effect 
void,  for  the  alleged  reason  that  it  is  unjust,  unreasonable  or 
in  restraint  of  trade,  in  view  of  section  seven  of  the  ordinance 
here  in  question  and  the  avowed  object  and  intent  of  its  enact- 
ment. 

In  Braceville  v.  Doherty,  30  111.  App.  645,  we  had  the  ques- 
tion here  presented  before  us,  and  which  we  then  examined 
with  care.  The  conclusions  there  arrived  at  are  there  stated 
and  fully  cover  the  point  here  involved,  and  we  at  present  see 
no  reason  for  modification  of  the  views  therein  expressed.  It 
could  serve  no  useful  purpose  to  restate  the  same  here.     The 
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judgment  of  the  Circuit  Court  is  therefore  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  witli 
the  views  above  expressed. 

Jieversed  and  remanded. 


The  City  of  Elgust 

V. 

David  Goff. 

Municipal  Corpnrafions — Respon nihility  of  for  Acta  of  'its  Officer*— 
Presumption  as  to  Officer^ s  Authority — Statute  of  Limitations, 

In  an  action  brontrht  afirainst  a  city  for  the  conversion  of  stone  belonflrinj? 
to  plaintiff  it  is  held:  That  the  presumption  was,  in  the  iilxience  of  proof, 
that  the  city  marsh  il  and  Rtreet  coniraifwionpr  were  actings  within  the 
scope  of  their  authority  in  forbidding  plaintiff  to  remove  bis  stone,  and 
that  the  statute  of  limitations  did  not  bi>gin  to  run  until  the  city  appro- 
priated the  stone  to  its  own  use  by  forbidding  plaintiff  to  remove  it 

[Opinion  filed  December  8, 1890.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
Isaac  6.  Wiubon,  Judge,  presiding. 

Messrs.  Henry  B.  Willis  and  Charles  H.  Fishkr,  for 
appellant. 

Appellee  seeks  to  recover  of  appellant  on  account  of  the 
alleged  interference  of  appellant's  subordinate  officers,  more 
especially  the  city  marshal — the  marshal's  threats  to  prosecute 
appellee  if  he  removed  stone  from  bank  or  from  street,  as 
they  put  it.  The  city  marshal  is  an  elected  oflicer  of  appc!. 
lant;  so  is  the  street  commissioner.  The  marshal  has  no 
authority  over  streets,  except  for  police  purposes;  the  street 
commissioner,  only  that  conferred  by  ordinance.  The  city 
marshal  forbidding  appellee  from  removing  stone  from  street, 
even   in   presence  of  street  commissioner,  does  not  render 
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appellant  liable  in  this  case,  unless  especially  antborized  or 
empowered  so  to  do.  Tbe  maxim  of  respondeat  superior 
does  not  apply.  Dillon  on  Municipal  Corporations,  Sees.  772, 
968,  974;  Board  of  Trustees  v.  Schroederet  ux.,  58  111.  353; 
The  City  of  Chicago  v.  McQraw,  75  111.  566;  Kowland  v. 
City  of  Gallatin,  75  Mo.  134;  Caldwell  v.  City  of  Boone,  51 
Iowa,  687. 

All  that  was  done  by  appellant's  subordinate  officers  was 
done  npon  their  own  motion  and  individual  responsibility, 
without  the  knowledge  or  approval  of  appellant's  proper 
authorities. 

We  submit,  then,  that  to  enforce  the  rule  sought  by  appel- 
lee would  be  to  establish  a  dangerous  precedent — a  new  doc- 
trine— one  prejudicial  to  the  rights  of  every  municipality  in 
the  State. 

Messrs.  Sherwood  &  Jones,  for  appellee. 

There  are  only  two  points  of  law  in  the  case,  as  we  view  it, 
and  those  are  too  simple  to  need  the  citation  of  authorities 
upon: 

Ist.  A  municipal  officer  is  presumed  to  act  within  the  scope 
of  his  authority  in  the  absence  of  proof  to  the  contrary.  2d. 
The  statute  of  limitation. 

The  authorities  cited  by  appellant  are  not  in  point,  for  in 
this  case  no  attempt  was  made  by  the  city  to  repudiate  the 
acts  of  its  officers  in  the  matter,  or  deny  their  authority  to  do 
what  they  did.  It  was  sufficient  for  appellee  to  show  the 
official  character  of  Kinnear  and  Carr,  and  that  they  were  act- 
ing in  their  official  capacity  when  they  forbade  GoflE  to  remove 
the  stone. 

The  city  has  never  disaffirmed  their  acts,  nor  denied  their 
authority  to  do  what  they  did,  and  the  city  must  snrely  be 
estopped  from  repudiating  the  acts  of  its  officers  while  it 
enjoys  and  continues  to  possess  property  acquired  by  such  acts. 

On  the  second  proposition  the  evidence  shows  that  about 
the  year  1881  the  city  used  some  of  these  stones  in  repairing 
an  abutment,  and  this  being  more  than  five  years  before  the 
commencement  of  the  suit,  we  made  no  claim  for  them  before 
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the  jury,  but  as  to  the  balance  the  statute  would  not  begin  to 
run  until  tlie  conversion,  which  took  place  when  the  city 
refused  to  allow  GoflE  to  move  the  stone,  and  this  took  place 
within  a  few  months  of  the  commencement  of  the  action. 

C.  B.  •Smith,  P.  J.  This  was  a  suit  begun  before  a  justice 
of  the  peace  to  recover  the  value  of  certain  stone  belongint^ 
to  the  appellee,  which  the  city,  by  its  marshal  and  street  com- 
missioner, refuse  to  allow  appellee  to  remove. 

Originnlly  the  stone  in  question  had  been  hauled  by  appel- 
lee to  a  lot  owned  by  him  in  the  city.  By  reason  of  some 
change  in  the  street,  made  by  the  city,  some  of  these  stones 
were  covered  up,and  when  appellee  went  to  remove  his  stone 
to  another  lot  the  marshal  and  street  commissioner  refused 
to  allow  him  to  take  the  stone,  and  threatened  him  with  pros- 
ecution if  he  attempted  to  remove  them.  The  city  does  not 
deny  that  appellee  was  the  owner  of  the  stone,  nor  does  it 
deny  that  the  city  marshal  and  street  commissioner  refused 
the  plaintiff  the  right  to  remove  these  stone.  The  defense  is 
based  on  the  grounds,  1st,  that  the  city  marshal  and  street 
commissioner  were  not  acting  within  the  scope  of  their 
authority,  when  they  refused  to  allow  plaintiff  to  take  the 
stone,  and  2d,  that  the  statute  of  limitations  had  run  against 
plaintiff's  right  of  action. 

Neither  of  these  defenses  is  good.  The  presumption  will 
be  indulged  that  the  marshal  and  street  commissioner  are 
acting  within  the  scope  of  their  authority  unless  the  contrai-y 
appears. 

Tlie  statute  of  limitations  did  not  commence  to  run  until 
the  city  appropriated  the  stone  to  its  own  use  by  prohibiting 
the  plaintiff  from  removing  It.  This  act  was  equivalent  to  a 
conversion  of  the  stone  by  the  city.  This  suit  was  begun 
only  a  short  time  after  this  refusal.  The  proceedings  in  the 
CircuitCourt  wherethecase  had  beenappealed  were  in  harmony 
with  these  views.  The  plaintiff  had  judgment  for  the  value 
of  the  stone  and  we  think  that  judgment  was  right.  The 
judgment  is  affirmed. 

Judgment  aff/nned. 
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Harry  A.  Hammond 

V. 

G.  L.  Goodale. 

NegofiahU  Instruments — Drafts— Fraud  in  Securing  Acceptances — 
Negligence  of  Acceptor — Questions  for  Jury — Innocent  Purchaser — Evi- 
dence—  Variance. 

1.  In  an  action  broucfht  on  certain  drafts  aprainst  tbe  acceptor  thereof. 
where  the  defense  was  that  tho  acceptance  was  procured  by  fraud  and  cir- 
cumvention, the  acceptor  havint?  signed  under  the  belief  that  he  was  sign- 
ing? a  contract  of  an  entirely  different  nature,  it  is  held:  That  evidence  &s  to 
what  was  said  and  done  immediately  prior  to  the  signing  of  the  drafts  was 
admissible,  although  it  did  not  relate  exclusively  to  the  drafts  in  question. 

2.  The  question  whether  the  drafts  were  filled  out  before  they  were 
signed  by  defendant,  or  if  not,  whether  defendant  was  guilty  of  negligence 
in  signing  them  in  blank,  was  for  the  jury. 

3.  The  question  whether  or  not  plaintiff  was  an  innocent  purchaser  was, 
under  the  circumstances,  a  question  for  the  jury. 

4.  The  question  of  variance  between  the  evidence  and  the  pleadings 
can  not  be  raised  in  the  Appellate  Court  for  the  Qrst  time. 

[Opinion  filed  December  8, 1890.] 

Appeal  from  the  Circuit  Court  of  Stark  County;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

Messrs.  Hopkins  &  Hammond,  for  appellant. 

The  rule  is  doubtless  well  settled  that  the  facts  relied  upon 
to  show  fraud  and  circumvention  in  procuring  negotiable 
instruments  must  be  distinctly  detailed  and  set  out  in  a  special 
plea.  Goodrich  y.  Reynolds,  Wilder  &  Co.,  31  111.  490; 
Anderson  v.  Jacobson,  66  111.  522;  Cole  v.  Joliet  Opera 
House  Co.,  79  III.  96. 

The  rule  which  requires  the  facts  constituting  fraud  and 
circumvention  to  be  specially  set  out  in  the  pleading,  of  course 
requires  the  proof  to  be  limited  to  such  evidence  as  tends  to 
establish  those  facts,  and  not  to  prove  other  and  different  facts 
which  are  not  pleaded. 

We  believe  it  is  a  well  known  doctrine  in  this  State,  that 
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the  defense  of  fraud  and  circumvention  against  a  note  or 
draft  in  the  hands  of  an  innocent  purchaser  for  value  is  a 
statutory  defense,  and  that  the  statute  has  received  a  settled 
construction,  to  the  effect  that  the  fraud  and  circumvention 
must  relate  to  the  procuring  of  the  act  of  execution  of  such 
drafts  or  notes,  and  not  to  the  adequacy  or  inadequacy  of  the 
consideration,  nor  to  the  fairness  or  unfairness  of  the  trans- 
action in  which  the  paper  originated,  nor  to  the  good  faith  or 
bad  faith  which  characterized  the  trade  between  the  parties, 
out  of  which  the  paper  grew.  Adams  v.  "Wooldridge,  3 
Scam.  255;  Easter  v.  Minard,  26  111.  494;  Shipley  v.  Carroll, 
45  111.  285;  Murray  v.  Beckwith,48  111.  391;  Taylor  v.  Thomi> 
son,  3  III.  A  pp.  109;  Hay  den  v.  Olinger,  5  111.  App.  632; 
Hendrix  v.  Tlie  People,  9  111.  App.  42. 

One  can  not  set  up,  bjb  a  defense  against  his  note  or  accept- 
ance in  the  hands  of  an  innocent  purchaser  for  value  before 
maturity,  that  he  was  overreached,  cheated,  deceived  or 
defrauded  in  order  to  get  his  consent  to  give  his  note  or 
acceptance,  provided  at  the  time  he  knew  what  instrument  he 
was  signing  and  intended  to  sign  it 

Messrs.  Charlks  K.  Ladd  and  B.  F.  Thompson,  for  appellee. 

The  case  of  Taylor  v.  Atchinson,  54  111.  196,  is  almost  iden- 
tical with  the  case  at  bar. 

In  that  case  the  court  say :  "  It  is  urged  that,  as  appellee 
could  read,  it  was  his  duty  to  have  availed  himself  of  all  the 
sources  of  information  at  his  command,  precisely  as  should 
the  purchaser  of  personal  property,  as  to  its  quality,  and  hav- 
ing failed  to  do  so,  he  is  estopped  from  interposing  this 
defense.  This  is  not,  we  think,  the  true  construction  of  this 
section  of  the  statute  (Sec.  10^  Chap.  98,  entitled  '  Negotiable 
instruments').  *  *  *  It  was  intended  that  the  defense 
should  be  extended  even  to  persons  who  could  read,  where  they  . 

have  observed  reasonable  prudence  and  precaution.     »    *     *  I 

While  this  may  not  be  the  precaution  which  would  have  been 
observed  by  an  unusually  cautious  man,  still,  we  think  he 
acted  as  the  great  mass  of  men  not  in  or  educated  to  business, 
act  in  such  cases.     See^  also,  Sims  et  al.  v*  Bice,  67  111.  88. 
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In  the  case  at  bar  the  appellee  did  have  bis  suspiciuiid 
aronsed,  and  made  inquiry,  but  not  of  the  proper  party. 

He  should  have  exercised  extraordinary  precaution  from 
the  fact  that  this  paper,  against  a  man  represented  to  be  and 
who  was,  in  fact,  "good,"  was  offered  to  him  by  a  suspicious 
cliaracter  for  fifty  per  cent  of  its  value. 

"  The  fact  that  such  a  dealer  presented  the  notes  of  a  farmer 
residing  in  the  vicinity  for  sale  at  an  unusually  large  discount 
for  good  paper  was  itself  a  suspicious  circumstance,  and  was 
enough  to  awaken  inquiry  in  the  mind  of  any  reasonably  cau- 
tions person  as  to  the  consideration,  before  buying.  Such 
inquiry  could  readily  have  been  made,  as  the  maker  resided 
in  tlie  vicinity  of  the  village,  and  the  truth  ascertained." 
Peter  Auten  et  al.  v.  Gruner,  90  111.  300. 

And  if  the  execution  of  a  promissory  note  is  obtained 
through  the  usual  device  of  these  men,  who  go  about  the  coun- 
try as  dealers  in  patent  rights  or  new  inventions,  with  papers 
80  prepared  as  to  obtain  the  signature  of  their  victims  thereto, 
when  the  latter  have  no  intention  or  expectation  of  executing 
a  promissory  note,  it  will  be  void  for  the  fraud  and  circum- 
vention, even  though  the  signer  is  unable  to  explain  just  how 
the  trick  was  played  on  him. 

"  Our  reports  abound  in  such  cases,  and  they  show  that 
swindling  ha&  been  reduced  to  a  fine  art,  because  in  the  numer- 
ous cases  that  have  been  brought  to  this  court,  we  know  of 
none  in  which  the  victim  was  able  to  ex})lain  just  how  the 
trick  was  plaj^ed  upon  him."     Champion  v.  Ulmer,  70  111.  322. 

Appellant's  counsel  ring  the  changes  on  the  rights  of  inno- 
cent purchasers  of  commercial  paper.  An  early  case  of  "inno- 
cence" similar  to  hers  appears  in  an  old  law  book.  Jacob's 
wife  had  stolen  her  father's  jewels,  and  when  overtaken  by  a 
search  warrant  ** innocently"  sat  upon  the  property,  and  asked 
to  be  excused  from  rising  because  of  her  delicate  condition. 

An  entirely  different   rule  applies  where  a  man  signs  an 

instrument  in  blank,  or  signs  his  name  to  a  paper  authorizing 

it  to  be  filled  with  an  order  for  goods,  but  instead  a  promissory 

note  is  written  above  his  name,  as  in  the  cases  cited  by  counsel. 

It  is  immaterial  whether  appellant  purchased  these  accept- 
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ances  with  or  without  notice  of  tlie  fraud  and  circumvention, 
it  is  a  good  defense.     Hewitt  v.  Jones,  72  111.  218. 

**  And  the  statute  does  not  require  fraud  and  circumvention 
to  be  used,  *  *  *  but  where  fraud  or  circumvention  is 
practiced  in  obtaining  the  execution  of  the  insti-ument,  in 
either  event  the  defense  can  be  made  availing."  Hewitt  v. 
Johnson,  72  111.  613. 

The  facts  in  this  case  are  similar  to  the  facts  in  the  case  at 
bar. 

Tlie  victim  signed  some  papcre,  but  did  not  knowingly  sign 
a  note.  The  papers  that  he  did  sign  were  carefully  examined 
before  they  were  executed,  and  it  conld  not  be  determined 
from  the  evidence  how  his  signature  to  the  note  was  obtained. 
When  the  papers  were  ready  for  his  signature,  the  dealer  in 
patent  rights  and  promissory  notes  "shuffled  them  around," 
and  by  some  device  substituted  the  note.  See,  also,  Hubbard 
V.  Rankin,  Sr.,  71  111.  129. 

The  objection  that  there  is  a  variance  between  the  third 
plea  and  the  proofs  can  not  be  entertained.  Had  the  objec- 
tion been  urged  below,  the  court  would  have  allowed  an 
amendment  of  the  plea  to  correspond  with  the  proofs.  Driver 
et  al.  V.  Ford  et  al.,  90  111.  595. 

The  rule  in  respect  to  a  variance  between  the  allegations  in 
a  pleading  and  the  proof,  is  substantially  the  same  both  at  law 
and  in  equity.     Meers  v.  Stevens,  106  111.  549. 

If  there  is  a  variance  between  the  plea  and  the  proofs, 
objections  should  have  been  made  on  the  trial,  so  that  it 
might  have  been  obviated  by  an  amendment.  City  of  Elgin 
V.  Kimball,  90  111.  356;  I.  &  St.  L.  Ry.  Co,  v.  Estes,  96  Dl. 
473;  City  of  Bloomington  v.  Tcbballs,  17  111.  App.  455. 

We  think  the  evidence  substantially  supports  our  pleas. 

Lacky,  J.  This  suit  was  brought  by  appellant  against  the 
appellee  in  assumpsit  to  recover  on  two  drafts  drawn  by  Hall 
&  Co.  payable  to  Thomas  E.  Hall  and  directed  to  appellee,  for 
$500  each,  dated  July  3,  1889,  one  payable  October  Ist,  after 
date,  and  the  other  February  1st,  after  date,  pui-porting  to  be 
accepted  by  appellee  in  writing  over  the  face  thereof.  There 
was  a  plea  of  non  est  factum  sworn  to  by  appellee  as  well  as 
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the  3d  plea,  which  was  a  plea  of  fraud  and  circumvention  on 
the  part  of  Hall  in  obtaining  appellee's  signature  to  the 
acceptances  to  the  drafts,  in  that  Ilall,  in  pretending  to  get 
appellee's  signature  to  a  pretended  contract  for  the  sale  of 
Hall  &  Co.'s  hydro-carbon  burner  attachment,  water  heaters 
and  steam  cookers,  as  the  agent  of  Ilall  &  Co.  in  Westerfield 
township  in  Henry  county  and  in  Stark  county,  Illinois,  fraud- 
ulently substituted  a  paper  other  than  the  contract,  to  wit, 
the  drafts  and  acceptances  sued  on,  without  the  knowledge, 
consent,  neglect  or  intention  of  appellee.  The  case  went  to 
trial  before  a  jury  on  the  issue  and  resulted  in  a  verdict  in 
favor  of  appellee,  upon  which  verdict  judgment  was  rendered 
against  appellant  for  costs. 

There  is  no  question  but  that  the  appellee's  name  was  pro- 
cured by  Thomas  E.  Ilall  to  the  acceptance  by  the  basest 
dccejition  and  fraud,  and  that  the  contract  which  appellee  su re- 
posed ho  was  executing,  was  used  as  a  mere  blind  to  mislead 
and  deceive  him,  the  procuring  the  signatures  to  the  accej)t- 
ances  being  the  object  in  view.  The  ap|3el]ant  became  the 
purchaser  of  the  drafts  on  the  day  of  their  date  for  $.500,  lie 
was  the  cashier  of  the  bank  at  Wyoming,  and  u|X)n  their  being 
presented  to  him  by  Hall  and  offered  for  gale,  and  after  making 
some  inquiries  about  thegenuineness  of  appellee's  signature, 
purchased  them. 

The  appellant  complains,  as  his  counsel  say,  "chiefly"  that 
the  "court"  allowed  the  case  to  go  to  trial  before  a  jury, 
**npon  such  a  footing  as  to  try  the  question  whether  or  not 
the  appellee  had  been  clieated  by  Thomas  E.  Hall  in  the 
agency  ti'ansaction  out  of  which  the  said  agency  originated, 
rather  than  the  question  whether  they  were  procured  by  the 
fraud  and  circumvention  set  up  in  the  plea."  We  do  not 
think  the  point  is  well  taken.  In  the  first  place  the  testimony 
of  appellee  is,  in  which  he  is  not  contradicted  by  any  one, 
that  he  did  not  knowingly  sign  any  drafts  or  other  obligation 
to  pay  money,  and  no  such  thing  as  that  was  even  suggested. 
Tlie  court  allowed  appellcn  to  state  the  conversation  between 
himself  and  Hall  in  regard  to  the  agency,  the  agreement,  and 
the  conversation  and  circumstances  leading  to  it,  and  refused 
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to  confine  the  witness  alone  to  what  was  said  and  done  relat- 
ing to  the  signing  the  papers  in  snit.  We  do  not  think  the 
court  erred  in  this.  The  jury  had  a  right  to  have  what  wa» 
said  and  done  just  iniuiediatclj  prior  to  the  signing  of  the 
papers  for  the  purpose  of  throwing  light  on  what  was  the 
real  intenVlon  and  agreement  of  the  parties.  It  was  impor- 
tant to  know  what  was  agreed  on  and  intended,  so  that  the 
jury  might  see  whether  appellee  was  simply  overreached  in 
the  contract  and  signed  the  acceptances  knowingly,  or  whether 
his  signature  was  procured  by  fraud  and  circumvention. 
Besides  it  was  all  one  transaction  and  a  part  of  the  res  gestae. 
We  f?ee  no  error  in  the  ruling  of  the  court  in  this  particular. 

There  is  no  complaint  by  the  appellant  as  to  the  instruc- 
tions, but  it  is  admitted  that  they  are  correct.  But  it  is  urged 
that  the  evidence  shows  that  appellee  signed  the  papers  in 
blank  which  he  supposed  to  be  intended  to  be  tilled  up  witli 
an  agreement  concerning  his  commissions,  and  if  that  be  the 
caBc,  he  was  negligent  to  such  a  degree  that  he  would  bo 
bound  by  whatever  acceptances  Hall  might  write  if  they 
came  into  the  hands  of  the  appellant  an  innocent  purchaser. 
But  the  question  of  negligence  in  this  State  is  one  for  the 
jury,  and  it  is  not  a  question  of  law,  and  besides  wo  are  unable 
to  determine  from  the  evidence  whether  appellee  meant  to 
say  that  Hall  was  intended  to  be  allowed  to  caiTy  away  the 
blanks  or  not,  if  there  were  any  blanks,  which  is  very  doubt- 
ful. It  rather  appears  from  the  fact  that  Hall  pretended  to 
read  the  supposed  agreement  for  the  commissions  to  appel- 
lee  after  he  signed  the  supposed  blanks,  that  he  had  ah-eady 
filled  them  up,  or  appellee  so  understood  it.  But  from  the 
way  they  were  covered  up  by  Hall  when  appellee  signed 
them,  and  from  the  fact  that  if  the  acceptances  were  first 
signed  by  the  appellee,  it  would  be  difficult  to  write  the  draft 
over  the  signature  without  its  showing,  the  jury  were  justi- 
fied m  finding,  and  no  doubt  found,  that  the  drafts  were 
drawn  before  appellee's  name  was  written  across  the  face  of 
them.  However  these  facts  may  be,  they  were  all  questions 
for  the  jury,  involving  no  q;iestions  of  law. 

It  is  insisted  by  counsel  for  a[)pcllee,  that  appellant  can  not 
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be  regarded  as  an  inuocent  purchaser,  for  the  reason  that  tlie 
notes  were  discounted  fifty  cents  on  the  dollar,  and  from  the 
fact  that  he  could  easily  have  found  appellee  and  inquired 
of  him  about  the  notes  and  failed  to  do  so;  and  other  alleged 
suspicions  cii*cumstances  which  were  sufficient  to  show  bad 
faith  on  his  patt  As  to  this  point  there  is  no  question  of 
law  involved,  and  it  was  a  question  for  the  jury,  the  same  as 
the  other  questions  in  the  case,  and  we  need  not  comment  on 
it,  as  both  points  were  covered  by  the  verdict.  Suffice  it  to 
say  on  the  whole  case  we  think  the  jury  were  justified  in 
finding  as  they  did,  and  that  the  evidence  sustains  the  verdict. 
The  appellant  is  not  allowed  to  mise  the  question  of  variance 
between  the  evidence  and  plea  in  this  court  for  the  first  time. 
City  of  Elgin  v.  Kimball,  90  III.  356;  I.  &  S.  L.  Rj.  Co,  v. 
Eetes,  96  111.  473. 
The  judgment  is  tl^erefore  affirmed. 

Judgment  affirmed. 


Junius  Dana. 

V. 

Buckeye  Coal   &   Coke    Company    and    R.   C. 

Flower. 

Fraudulent  Sales — Collaterals  by  Cashier  of  Bank  at  Private  Sale — 
Director, 

Where  bonds,  which  had  been  deposited  with  a  bank  as  collateral,  were 
sold  by  the  cashier  at  private  sale  to  a  director  of  the  bank,  who  was  also 
surc^  for  the  debt  to  secure  which  the  bonds  had  been  hypothecated,  for  a 
sum  clearly  less  than  their  value,  held:  That  the  sale  was  fraudulent  and 
void* 

[Opinion  filed  December  8, 1890.] 

Appeal  from   the  Circuit  Court  of  Peoria  County;  the 
Hon.  S.  8.  Pagb,  Judge,  presiding. 

Mr.  JuDSON  Stabb,  for  appellant 
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Messrs.  Jack  &  Tighenob,  for  appellees. 

Lacet,  J.  The  questions  presented  by  this  record  are:  1. 
Did  the  power  to  appellant  given  by  the  Buckeye  Coke  & 
Coal  Co.  to  hypothecate  the  bonds,  authorize  him  to  make  a 
contract  empowering  the  pledgee  to  sell  the  bonds  at  public  or 
private  sale  without  notice  to  the  company?  2.  Even  if  such 
power  was  included  in  tlie  agency  to  hypothecate,  was  the 
sale  under  the  circumstances  fraudulent?  3.  And  could  the 
appellant  take  any  greater  rights  from  his  alleged  purchase 
and  any  greater  interest  in  the  bonds  than  would  belong  to  a 
surety  wJio  pays  a  debt  secured  by  collaterals  in  case  no  pre- 
tended sale  of  the  collaterals  was  attempted  ? 

In  the  view  we  take  of  the  case  it  will  not  be  necessary  for 

m0 

US  to  decide  whether  appellant  exceeded  his  autliority  in 
agreeing  with  the  First  National  Bank  of  Warren,  Ohio,  that 
it  should  have  an  absolute  power  of  sale  of  the  collateral 
bonds  even  "  at  private  sale  without  notice."  We  very  much 
doubt  the  existence  of  such  right,  but  the  case  not  having  been 
very  fully  argued  on  that  point,  we  will  not  undertake  to  pass 
on  that  question.  But  conceding  the  full  right  to  make  the 
contract  of  hypothecation,  as  he  did,  was  the  sale  such  as  can 
be  upheld,  under  the  equitable  and  just  principles  of  the  law? 
In  answering  this  question,  it  will  be  necessary,  first,  to  inquire 
as  to  what  relation  the  bank  stood  in  toward  the  principal 
debtor  as  respects  the  bonds  pledged  for  the  payment  of  the 
note.  In  Sparbank  v.  Drexel,  12  Bank  Register,  450,  the 
court  laid  down  the  following  rule:  "  Such  a  contract,  so  far 
as  it  enables  creditors  to  extinguish  their  debtor's  right  of 
redemption  by  a  pale,  like  other  contracts  effecting  equities  of 
redemption  by  a  sale,  must,  like  other  contracts  effecting 
equities  of  redemption,  be  construed  benignantly  for  the 
debtor — as  benignantly  for  him  as  may  be  consistent  with  the 
security  of  the  creditors." 

And  the  court  further  said :  "  It  is  an  authority  to  sell  at 
private  or  public  sale  ♦  *  ♦  but  creditors,  in  whom  such 
authority  is  vested,  can  not  exercise  it  otherwise  than  under 
a  trust  for  their  creditors'  benefit  as  well  as  their  own.    They 
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are  not  to  frustrate  any  just  expectation  of  a  surplus  by  forcing 
a  sale  for  just  barely  money  enough  to  secure  themselves." 
This  doctrine  was  approved  in  Union  Trust  Co.  v.  Rigden,  93 
111.  458.  It  is  also  held  in  Joliet  Iron  Co.  v.  Scioto  Fire 
Brick  Co.,  82  111.  548,  that  a  person  holding  property  or  secu- 
rities in  pledge,  occupies  the  relation  of  trustee  for  the  owner, 
and  as  such,  in  the  absence  of  special  power  to  do  otherwise, 
is  bound  to  proceed  as  a  prudent  owner  would  with  his  own." 
The  evidence  shows,  as  we  tiiink,  though  it  is  argued  to  the 
contrary  by  counsel  for  appellees,  that  the  appellant  was  a 
director  and  stockiiolder  in  the  bank  at  the  time  of  the  alleged 
purchase  of  the  collaterals  by  appellant,  and,  as  such,  one  of 
the  very  parties  whose  duty  it  was  to  see  that  the  trusteeship 
of  the  bank  was  properly  carried  out,  and  the  cashier  was  only 
one  of  its  ministerial  officers.  The  appellant  was  also  bound 
as  surety  for  the  payment  of  the  debt,  to  secure  which  the 
collaterals  were  placed  in  pledge,  and  in  case  he  paid  it  volun- 
tarily or  involuntarily,  he  would  be  entitled  to  subrogation — 
to  rights  of  the  bank  in  them,  with  the  exception,  perhaps,  of 
the  power  of  sale.  He  could  demand  and  hold  them  for  his 
indemnity.  Instead  of  paying  off  the  debt  and  holding  the 
securities  for  hi^  indemnity  wiiat  does  he  do?  He  goes  to 
the  cashier  of  the  bank  of  which  he  was  a  director,  and  says 
to  him,  ^'  I  will  take  those  securities  for  the  amount  of  the 
debt  and  interest,"  amounting  to  about  the  sum  of  $3,000 
more  than  the  debt  for  which  he  was  security.  The  cashier 
in  an  accommodating  spirit  without  another  word  and  with- 
out trying  to  get  any  more  for  them,  accedes  to  the  proposi- 
tion and  makes  the  sale,  and  this  is  at  the  very  time  that 
appellant  was  paying  other  parties  principal  and  interest  for 
a  part  of  the  series  of  the  same  bonds.  The  bank  made  no 
effort  to  dispose  of  its  trust  property  for  any  better  price  than 
the  offer  of  appellant,  or  for  the  debtors'  interest  From  the 
last  of  March  to  the  last  ot  April  of  1888,  about  the  same 
time  the  appellant  purchased  the  bonds  in  question  for  so 
heavy  a  discount,  he  purchased  the  balance  of  the  same  series 
at  par  and  interest  as  an  investment.  The  bonds  were 
well  secured  and  worth  par.     It  was  said   by  the  court  in 
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Litgroves  V.  Bank,  49  Pa.  St.  359,  "The  private  sale  to  its 
own  officers  was  worse  than  none,  for  it  was  a  saspicions  and 
illegal  mode  of  dealing  with  the  collateral  it  held  in  tnigl'' 
To  allow  a  transaction  like  this  to  stand  would  be  to  encour- 
age the  grossest  fraud.  We  regard  the  purchase  as  fraudu- 
lent and.  void  and  that  ap]>ellant  must  be  relegated  to  his 
rights  as  surety,  and  is  only  entitled  to  indemnity  for  the 
amount  of  the  debt  which  he  paid  as  surety,  which  the  court 
below  allowed  him.  We  regard  the  decree  of  the  court 
below  as  most  appropriate  and  just;  it  is  therefore  affirmed. 

Decree  affir^ned. 


Charles  R.  Jones 

V. 

Warren  Noel  and  Julia  M.  Ballance. 

Chattel  Mortgages — Maturity  of  Debt — Parol  Agreements  Extending 
Time  of  Payment— Eights  of  Other  Creditors. 

1.  Uoder  the  provision  in  a  chattel  mort^a^  that  the  mortgagor  may 
retain  possession  of  the  mortgaged  property  nntil  default  in  payment 
of  the  debt  secured  by  the  mortgage,  it  is  a  fraud  upon  other  crediton 
of  the  mortgagor,  which,  as  against  them,  invalidates  the  lien,  to  allow  the 
mortgagor  to  retain  possession  of  the  mortgaged  property  after  the 
maturity  of  the  debt  thereby  secured. 

2.  A  chattel  mortgage  should  state  particularly  the  time  of  the  maturity 
of  the  debt  thereby  secured. 

3.  A  parol  agreement  between  the  mortgagor  and  mortgagee  for  the 
extension  of  the  time  of  paymenb  of  the  debt  secured  by  the  mortflr>H?e,  is 
ineffectual  to  extend  the  duration  of  the  lien  on  the  mortgaged  property 
beyond  the  maturity  of  the  lost  maturing  note  described  in  the  mortgage. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the   Circuit  Court  of  Peoria   County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Messrs.  Judson  Stake  and  Hopkins  &  Hammond,  for  appel- 
lant. 
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Messrs.  McCulloch  &  McCulloch   and   Rice  &  Eice,  for 
appellees. 

Upton,  J.  This  case  involves  a  contest  between  the  holders 
of  alleged  liens  or  claims  upon  personal  property  in  the  declara- 
tion described.  The  appellant  claims  under  a  chattel  mort- 
^^0  bearing  date  June  22, 18S7,  duly  executed  and  recorded, 
given  to  appellant  by  John  Jones  and  James  II.  Starr,  as 
mortg^agors,  to  secure  the  following  promissory  notes,  then 
lield  by  appellant  as  piiyee  thereof,  viz.:  One  note  for  the 
sum  of  $550,  due  in  one  year  from  date,  and  dated  March  10, 
1886;  one  dated  June  13, 1S86,  due  in  one  year,  for  $550;  and 
one  dated  August  17,  1886,  for  $550,  all  of  which  notes  were 
executed  by  James  H.  Starr.  Also  three  other  promissory 
notes,  signed  by  John  Jones  and  James  II.  Starr,  and  payable 
to  appellant,  viz.:  One  note  dated  March  13,  18s6,  due  one 
year  from  date,  for  $500;  one  dated  March  22,  1886,  due  one 
year  after  date,  for  $550;  and  one  dated  May  5,  1886,  due  one 
year  after  date,  for  $500,  all  of  which  notes  drew  interest  at 
eight  per  cent,  as  expressed  on  the  face  thereof.  All  the  notes 
above  described,  except  one,  which  was  for  $500,  due  August 
17,  1887,  signed  by  James  II.  Starr,  as  will  be  seen,  had 
become  due  and  payable  at  the  time  of  the  execution,  delivery 
and  placing  of  record  of  the  chattel  mortgage  here  in  ques- 
tion. It  is  claimed,  however,  by  the  appellant,  that  on  the 
21st  of  June,  1887,  the  day  before  the  execution  of  the  chat- 
tel mortgage,  and  after  all  the  indebtedness  thereby  to  be 
secured  had  become  due  and  payable  (except  the  one  note 
above  stated),  by  parol  agreement  between  appellant  and  the 
makers  of  said  promissory  notes,  the  time  of  payment  of  the 
indebtedness  evidenced  thereby  was  agreed  to  be  extended  for 
two  years  from  that  date.  The  chattel  mortgage  was  in  the 
form  in  common  use,  particularly  describing  the  notes  as  above 
stated,  and  it  was  therein  "provided  that  if  the  said  mort- 
gagors, their  executor.^,  etc.,  shall,  on  or  before  two  years 
from  the  date  of  this  mortgage,  well  and  truly  pay  unto  said 
mortgagee,  his  executors,  etc.,  their  respective  notes  of  the 
dates  and  amounts  as  follows" — describing  the  several  notes  in 
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date,  time  of  payment,  makers  and  amount  thereof,  as  above 
set  forth — with  the  usual  covenants  as  to  possession  of  the 
mortp^ged  property,  and  the  right  of  mortgagee  to  sell  for 
non-pajment,  on  fear  of  diminution,  removal  or  waste  of  mort- 
gaged effeets,  etc. 

Appellees  claim  under  a  lease  which  was  executed  by  John 
Jones  and  James  II.  Starr,  as  lessees  of  certain  lands,  to  one 
of  the  appellees,  Julia  M.  Ballanee,  which  contained  a  clause 
as  follows:  ^'  Meaning  and  intending  hereby  to  give  to  party 
of  the  fi]*st  part  (Julia  M.  Ballanee),.  her  heirs,  etc.,  etc.,  a 
valid  and  first  lien  upon  any  and  all  g(»ods;  chattels  and  other 
property  belonging  to  the  j)arty  of  the  second  part  (John 
Jones  and  James  II.  Starr),  as  security  for  the  payment  of  the 
rent  hereinbefore  stated,  etc.^  The  lease  bore  date  February 
11,  1SS5,  and  contained  the  usual  covenants  of  waiver  of 
exemption  and  riglit  to  distrain.  On  the  21st  of  January, 
1S88,  Julia  M.  Ballanee  made  her  landlord's  warrant  a^inst 
James  H.  Starr  and  John  Jones  for  $1,119.90  for  rent  alleged 
to  be  due  her  on  the  20th  day  of  January,  ISSS,  and  placed 
the  same  in  the  hands  of  the  appollee  Warren  Noel,  as  lier 
bailiflf,  to  execute.  On  the  9th  of  February,  ISSS,  the  bailiff 
distrained  under  said  warrant,  and  took  possession  of  nearly 
all  of  the  property  described  in  appellant's  chattel  mortg:age. 
On  the  7th  of  April  thereafter  appellant  commenced  this  suit 
in  replevin  for  the  distrained  property',  claiming  the  same 
under  his  chattel  moilgage.  The  cause  was  submitted  to  the 
court  for  trial,  a  jury  being  waived.  The  court  found  the 
property  to  be  in  the  appellees, defendants  below,  and  they  had 
judgment  accordingly;  a  new  trial  was  refused,  and  the  plaint- 
iff  below  appealed  to  this  court. 

There  is  no  contested  question  of  fact  involved  in  this  case. 
It  is  manifest  that  appellee  had  priority  of  possession  of  the 
property  in  question  and  of  right  also,  unless  appellant  had  a 
superior  right  thereto  by  virtue  of  the  chattel  mortga^  iu 
evidence.  The  only  question  involved  in  this  case  is,  was  the 
chattel  mortgage  to  appellant  a  valid  lien  upon  the  property 
in  question  at  the  time  of  the  levy  of  the  distress  warrant 
thereon  2    If  the  question  can  be  answered  in  the  affirmative, 
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the  judgment  of  the  Circuit  Court  was  erroneous;  otherwise 
it  must  be  affirmed. 

We  are  cited  to  several  adjudicated  cases  in  this  State, 
determiued  in  view  of  the  statute  of  1S45,  which  we  do  not 
think  in  point.  There  is  a  marked  distinction  between  the 
provisions  of  the  statute  of  1845  and  the  present  statute  in 
reference  to  the  time  of  maturity  of  chattel  mortgages.  The 
present  statute  (governing  the  case  before  us)  provides  and 
expressly  limits  the  time  for  which  the  chattel  mortgage  lien 
may  be  made  effectual  as  to  third  parties,  to  the  time  of  the 
mdturity  of  the  debt  or  claim  thereby  secured^  not  exceeding 
two  years.  The  statute  of  1845  made  the  mortgage  effectual 
for  two  years  when  so  provided  therein,  but  is  silent  as  to  the 
maturity  of  the  debt  secured  thereb3\  Chap.  20,  Sec.  3,  E. 
S.  1845,  page  92;  Chap.  95,  Sec.  4,  E.  S.  1874  (S.  &  C),  page 
1633. 

The  cases  are  nearly  uniform,  it  is  believed,  both  under  the 
old  statute  and  the  new,  that  under  the  provision  in  a  chattel 
mortgage  (as  in  the  case  at  bar)  that  the  mortgagor  retain 
possession  of  the  property  mortgaged  until  default  in  the 
payment  of  the  i/ndehtedness  thereby  secured^  it  is  a  fraud 
upon  creditors,  which  invalidates  the  lien,  to  allow  the 
mortgagor  to  remain  in  possession  of  the  mortgaged 
property  after  the  maturity  of  the  dobt  thereby  secured. 
The  mortgagee  must  take  possession  of  the  mortgaged 
property  at  the  earliest  period  after  the  maturity  of  his 
claim,  and  witliiu  two  years,  or  he  must  lose  his  lien  as 
to  other  creditors  of  the  mortgagor;  at  least  such  is  the 
general  current  of  the  autliorities  in  this  State  upon  that 
question,  and  the  principle  is  too  well  understood  to  justify  a 
citation  of  the  cases  upon  that  point  If  this  be  so,  then  it 
follows  that  the  mortgage  should  state  and  particularly  set 
out  the  time  of  the  maturity  of  the  debt  or  claim  thereby 
secured,  otherwise  great  frauds  might  be  perpetrated  upon 
creditors  and  purchasers;  for  if  the  mortgage  is  a  lien  only  until 
the  maturity  of  the  debt  it  was  given  to  secure,  the  time  of  itg 
maturity  is  an  essential  element  of  the  mortgage  for  the  pro- 
tection of  all.   If  or  will  it  avail,  as  in  the  contention  before  us. 
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that  the  time  of  the  maturity  of  the  mortgaged  indebtedness 
may  be  extended  by  parol  agreement  between  the  parties 
thereto,  variant  from  what  appears  on  the  face  of , the  mortgage. 
Not  only  would  such  a  rule  open  a  wide  door  for  fraud  in  its 
apph'cation,  allowing  secret  parol  agreements  to  bo  substituted 
for  the  express  terms  of  written  contracts,  required  to  be  of 
record  in  essential  particulars,  but  it  contravenes  fundamental 
legal  principles  as  applied  to  written  contracts.  Parol  evi- 
dence should  not  be  allowed  in  this  class  of  cases  to  contradict 
the  written  contract  of  mortgage  in  any  of  its  essential  ele- 
ments either  as  between  the  parties  or  as  to  third  persons, 
nixon  V.  Mulliken,  18  111.  App.  232,  and  cases  there  cited. 

A  chattel  mortgage  is  a  creature  of  tlio  statute,  and  the  lien 
thereof  continues  no  longer  than  such  mortgage  complies 
with  the  statutory  requirements.  The  mortg-rigee  should 
furnish  notice  by  the  record  of  his  mortgage  of  the  essential 
elements  of  the  mortgage  lien,  which  goes  to  its  validity;  and 
the  period  of  its  duration  is  one  of  those  elements.  It  is 
well  settled,  that  notice  of  an  unrecorded  chattel  mortgage 
is  of  no  effect  as  against  a  creditor  of  the  mortgagor.  It 
would  seem  to  follow  that  parol  notice  of  any  other  lact  con- 
cern ini;  the  mortgage  by  whicli  the  extent  or  duration  of  the 
lien  might  be  made  different  from  what  is  shown  by  the  record 
of  the  mortgage  itself,  viz.,  the  maturity  of  the  debt  thereby 
secured,  would  in  like  manner  be  unavailing.  We  think  that, 
unless  the  mortgage  upon  its  face  shows  an  extension  of  time 
of  payment  of  the  indebtedness  thereby  secured,  the  lien  of 
the  mortgage  expired  contemporaneously  with  the  maturity  of 
the  last  maturing  note  therein  described.  Bullock  v.  Ijatten- 
housen,  108  111.  28;  same  case,  8  Ilf.  App.  312;  same  case,  11 
III.  App.  665.  The  doctrine  laid  down  in  the  last  cited  case  in 
the  several  courts  through  which  it  passed,  was  that  the  itjcord 
of  a  mortgage  operates  as  notice  only  of  the  facts  appear- 
ing upon  the  face  of  the  instrument;  that  an  instrument, 
.void  upon  its  face,  puts  no  one  upon  inquiry,  as  to  anything 
not  contained  therein.  In  the  case  cited,  the  question  arose 
upon  a  mortgage  of  real  property,  wliere  the  mortgage  failed 
tc  state   the  amount  of  the   indebtedness  thereby  secored. 
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The  principles  there  announced  would  apply  with  greater 
force  to  mortgages  of  chattels,  it  is  believed. 

It  must,  we  think,  be  conceded  that  the  chattel  mortgage 
upon  its  face  contains  no  extejision  of  the  time  of  payment  of 
the  notes  therein  described^  and  tliereby  claimed  to  have  been 
secured.  If  snit  had  been  instituted  upon  any  of  the  notes 
before  the  expiration  of  two  yeai*s  from  the  execution  of  tlie 
cliattel  mortgage,  could  anything  in  the  mortgage  contained 
liave  been  interposed  to  have  defeated  immediate  recovery 
thereon?  It  seems  to  us  the  only  effect  of  the  provision  in 
the  mortgage  that  the  mortgagor  should,  on  or  before  two  years 
from  its  date,  pay  the  mortgagee  the  several  notes  therein 
set  forth,  was,  at  the  most,  an  attempted  extension  of  the  lien 
of  the  mortgage  for  two  years,  but  did  not  in  any  manner 
attempt  or  intend  to  affect  or  change  the  time  of  the  maturity 
of  the  notes  thereby  secured;  or,  if  so  intended  by  the  par- 
ties, to  extend  the  time  of  the  payment  of  the  notes,  such 
could  not  be  the  legal  effect  of  that  provision  of  the  mort- 
gage from  the  language  used.  If  we  are  correct  in  this  view 
t)ie  judgment  of  the  Circuit  Court  was  not  erroneous  (Hixon 
T.  MuUiken,  18  111.  App.  232),  and  that  judgment  is  affirmed. 

Judgment  afp/naed. 


Thomas  H.  Travers 

V. 

Peter  Snyder. 


NegothhJe  Tnsfrumentti — Xofe — Action  on  hy  Indorsee  against  Maker — 
Signature  hy  Mark— Forgery — Comparison  of  Marks — Cross- ixamincUion 
— Jury — Duty  of-— Conspiracy — Evidence — Practice, 

1.  In  an  action  upon  a  promissory  note  by  the  indorsee  aprainst  the 
maker  where  the  defense  was  that  the  si^ifnature  to  the  note,  which  was  by 
SI  mark,  was  a  forgery,  it  was  error  for  the  court  to  instmct  the  jury  that 
in  determining  the  genuineness  of  the  mark  by  which  the  note  was  alleged 
to  have  been  signed  they  might  compare  it  with  the  defendant's  signature, 
also  by  mark,  to  his  plea 'in  the  suit. 
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2.  b'uch  comparison  would  also  have  been  improper  bad  the  sij^uature 
been  in  writing,  it  being  obnoxious  to  the  principle  that  a  party  can  not  be 
permitted  to  manufacture  evidence  for  himself. 

8.  Where  there  is  a  conflict  in  the  evidence  it  is  for  the  jury  to  deter- 
mine which  side  to  believe,  but  the  jury  are  not  to  willfully  disregard  any 
testimony;  and  an  instruction  that  has  a  tendency  to  give  the  jury  to 
understand  that  they  may  arbitrarily  diuregard  the  testimony  of  witnesses 
is  improper. 

4.  Cross-examination  of  witnesses  for  the  purpose  of  showing  their  inter- 
est in  the  proceeds  of  the  note  sued  on  was  proper. 

5.  Evidence  as  to  the  habit  of  defejidant  as  to  the  giving  of  notes  was 
proper  if  confined  to  his  general  reputation  in  that  regard. 

6.  A  conspiracy  among  several  pi^rsons  csin  not  be  proved  by  the  declara- 
tions of  either  of  the  parties  separately,  but  if  the  conspiracy  be  fir^t 
shown,  declarations  of  each  of  the  conspirators  in  pursuance  of  the  general 
purpose  may  be  given  in  evidence  against  all. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Conrt  of  Peoria  County;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

Mr.  Arthur  Keithlby,  for  appellant. 

Messrs.  Barnes  &  Barnes,  for  appellee. 

Lacey,  J.  This  was  a  suit  on  a  promissory  note,  com- 
menced by  appellant  against  appellee,  to  recover  the  amount 
of  the  note  and  interest.  The  note  was  for  $1,000,  purporting 
to  be  signed  by  appellee  by  his  mark,  and  payable  to  one  W. 
A.  Morton  and  indorsed  to  appellant,  and  dated  September 
28,  1888.  The  issues  were,  general  issue,  verified  by  appellee, 
and  special  plea  of  want  of  consideration,  also  verified,  denying 
assignment  of  note  in  suit  by  payee.  There  was  a  replica- 
tion, denying  notice  of  want  of  consideration  for  the  execu- 
tion of  the  note,  and  averring  that  the  plaintiflE  bought  tlie 
note  before  due  for  a  valuable  consideration.  That  since  tho 
commencement  of  the  suit  appellant  learned,  and  so  alleges 
the  fact  to  be,  that  the  consideration  to  defendant  for  the  exe- 
cution of  the  said  note  to  payee  was  the  sale  and  conveyance 
by  payee  to  defendant  of  a  certain  interest  in  a  certain  patent 
right  of  the  value  of  $10,000.  To  this  replication  there  was 
a  general  rejoinder. 
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The  case  was  tried  by  a  jury  and  resulted  in  a  verdict  for 
appellee,  and  jndcrment  thereon  against  the  appellant  for  costs. 
The  case  is  brought  here  and  various  errors  are  assigned,  and 
also  cross-errors  by  appellee.  We  conceive  the  main  issue  in 
the  case  to  be  whether  or  not  the  appellee  ever  actually 
signed  the  note,  or,  in  other  words,  whether  the  note  was  a 
forgery.  For,  in  view  of  the  fact  that  appellant  was  an 
indorsee  for  value,  and  not  shown  to  have  had  any  notice  of 
want  of  consideration  before  or  at  the  time  of  purchase, 
the  plea  of  want  of  consideration  could  not  be  available 
on  the  trial.  The  appellee  testified  positively  that  he  never 
signed  the  note  in  suit  or  the  series  of  notes  claimed  to  be 
$6,000,  in  separate  notes  of  $1,000  each,  given,  as  is  claimed, 
in  consideration  of  a  deed  from  Morton  to  appellee  for  cer- 
tain territory  for  a  patent  right  for  a  "flat  iron  heater." 
Whether  or  not  tlie  note  in  question,  as  well  as  the  other 
notes,  are  forgeries,  was  a  question  for  the  jury;  but  of  one 
thing  we  feel  well  satisfied,  and  that  is,  if  not  a  forgery,  the 
basest  fraud  was  attempted  to  be  perpetrated  on  the  appellee 
by  Morton,  assisted  by  others,  who  have  since  attempted  to 
share  the  spoils  with  Morton.  We  mean  George  Jones  and 
Edwin  B.  Nelson,  witnesses  to  the  purported  note.  The 
appellant's  counsel  says  in  liis  brief  that  Morton  "  no  doubt 
was  possessed  of  all  the  elements  necessary  to  constitute  a  first- 
class  vendor  of  patent  rights,"  and  the  description  would  not 
be  perfect  without  adding  a  stronger  and  more  energetic 
expletive.  The  point  made  by  appellant  that  the  verdict  is 
not  sustained  by  the  evidence,  in  our  judgment  is  not  well 
taken.  If  no  other  errors  had  been  committed  on  the  trial  than 
the  one  above  named,  we  would  feel  well  satisfied  with  the  judg- 
ment.  It  is  true  that  there  is  evidence  direct  and  positive  in 
its  character  that  appellee  placed  his  mark  to  the  notes,  fully 
understanding  what  he  was  doing.  The  two  attesting  wit- 
nesses, Nelson  and  George  Jones,  testify  that  they  saw  appel- 
lee make  his  mark  to  the  notes,  and  that  he  fully  understood 
what  he  was  doing.  This  was  somewhat  corroborated  by  one 
of  George  Jones'  boys  and  Jacob  Jones.  The  appellee  is 
corroborated  by  many  circumstances,  and  by  the  evidence  of 
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Samuel  Kainsej.  It  was  a  fair  question  for  the  jury  whether 
or  not  the  notes  were  signed  by  appellee.  It  was,  therefore, 
important  for  the  court  to  properly  instruct  the  jury.  Tlio 
main  complaint  as  to  the  instructions,  and  the  one  of  most 
importance,  is  the  giving  ot  the  appellee's  eighth  instruction, 
which  is  as  follows:  "On  the  question  of  whether  the  cross  on 
the  note  in  suit  was  made  by  Peter  Snyder  or  not,  you  have  a 
right  to  examine  and  compare  it  with  the  cross  or  mark  of 
Peter  Snyder  to  his  plea  in  this  case,"  and  the  refusing  of  tlio 
appellant's  second  offered  instruction,  which  was  the  direct 
reverse.  .This  brings  up  two  questions,  whether  there  can 
properly  be  any  comparison  between  one  cross  mark,  or  mere 
mark,  and  another,  and  can  an  interested  party  to  a  suit  be 
allowed  to  manufacture  evidence  for  himself.  We  are  of  the 
opinion  that  both  questions  ought  to  be  decided  in  the  nega- 
tive. How  can  simply  a  mark  be  recognized  as  that  of  any 
particular  person,  without  any  proof  of  any  particular  char- 
acteristic by  which  it  can  be  distinguished?  And  it  seems  to 
us  that  it  proves  nothing  that  one  cross  or  mark  is  like 
another.  It  seems  to  us  that  it  would  be  very  unsafe,  and  lead 
to  dangerous  results,  to  allow  such  comparisons  to  be  made  and 
taken  as  evidence,  unless  at  least  some  proof  were  made  that 
the  defendant's  mark  had  some  established  characteristics,  like 
a  haTidwriting,  that  would  enable  it  to  be  recognized.  A  mere 
cross  or  mark  can  not  be  identified,  and  it  therefore  stands  for 
itself  alone.  We  refer  to  the  authorities  on  this  point,  cited 
in  appellant's  brief,  w^hich  seem  to  be  in  point,  and  no  author- 
ity is  cited  to  the  contrary,  nor  have  we  been  able  to  find  any. 
Gillian,  Adm'r,  v.  Perkinson,  4  Hand.  (Va.)  328;  George  v. 
Baugh,  4  Rand.  (Va.)  636;  Engles  v.  Benington,  4  Yeates 
(Pa.),  346 ;  Watts  v.  Kilbourn,  7  Ga.  358 ;  Tageas  Co.  t. 
Mahnoris  Huns,  9  Curry  (5  La.),  top  paging  324 ;  Jackson  v^ 
Van  Dusen,  5  Johns.  154;  Carrier  v.  Hampton,  11  (Irish)  N.  C. 
311 ;  State  v.  Byrd,  93  N.  C.  626 ;  2  Benth.  Jud.  Ev.  461. 

As  to  the  next  point,  we  are  as  well  satisfied  that  even  if 
it  were  the  written  signature  of  appellee  that  were  offei*ed 
for  comparison,  it  could  not  be  allowed  in  favor  of  the  party 
signing  the  plea,  and  the  instruction  should  have  so  stated. 
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It  violates  one  of  the  fundamental  rules  of  evidence  in  this 
case  in  a  most  glaring  manner.  We  refer  to  the  role  that  no 
one  shall  be  allowed  to  manafactare  evidence  in  his  own  favor. 
A  party's  admissions  may  be  shown  by  the  opposite  party  as 
evidence  against  him,  but  he  can  not  show  them  in  his  own 
favor,  except  sometimes  where  they  can  be  regarded  as  a  part 
of  the  res  gesta^  such  as  to  show  what  he  intended  by  certain 
acts  claimed  to  amount  to  a  dedication  of  a  highway  and  tlie 
like.  What  he  said  at  the  time  of  the  claimed  dedication  may 
be  shown  in  his  own  favor  to  rebut  any  intention  of  dedica- 
tion. If  this  were  the  rule  as  claimed  in  this  case  how  easy 
it  would  be  for  a  party  in  signing  a  plea  to  intentionally  write 
his  name  differently  from  the  disputed  signature  and  then 
invoke  it  as  proof  that  the  signature  was  not  genuine.  If  hie 
signature  with  which  the  comparison  was  sought  to  be  made 
for  tlie  purpose  of  disputing  a  signature  which  was  sought  to 
be  proven  against  him  had  been  written  long  before,  when  no 
motive  for  writing  differently  from  his  real  handwriting 
existed,  less  reason  for  rejecting  it  as  evidence  would  exist; 
but  we  doubt  much  whether  then  it  would  be  allowed  in  his 
favor,  so  strenuous  is  the  rule  of  law  that  a  party  shall  not  be 
allowed  to  invoke  his  own  declarations  and  acts  in  his  own 
favor.  But  in  this  case  the  strongest  reasons  are  against  it. 
The  cases  of  Brobston  v.  Cahill,  64  111.  356,  Porter  v.  Yen- 
ton,  14  Mich.  287,  and  First  National  Bank  v.  Rorst,  41  Mich. 

709,  and  other  like  cases  cited,  were  cases  where  the  signature 
was  invoked  against  the  defendant  and  not  for  him.  See,  how* 
ever,  Chandler  v.  Le  Baron,  45  Me.  536;  Williams  v.  State 
61  Ala.  39;  Sanderson  v.  Osgood,  52  Vt.  311.  In  Massej 
V.  Farmers'  National  Bank,  104  111.  328,  it  was  held 
that  a  witness  who  had  been  called  to  prove  the  hand- 
writing of  the  defendant  could  not  be  asked  on  cross- 
examination  in  regard  to  the  genuineness  of  certain  signatures 
of  the  defendant  which  had  been  written  on  a  paper  sixteen 
times  and  gotten  up  for  the  occasion  and  to  test  the  witness' 
knowledge.  The  court  in  commenting  on  the  matter  quote 
with  approval  this  passage  from  1  Wharton  on  Evidence,  Sec. 

710,  to  wit:     "  We  have  already  seen  that  a  party  can  not 
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make  testimony  for  himself  by  writing  specimens  for  tlie 
instructions  of  witnesses  afterward  to  be  called,  as  to  his 
handwriting.  By  the  same  reasoning  a  party  can  not  be 
jHjrmitted  to  geJ  up  in  tliis  way  test  papers  to  be  used  sub- 
sequently for  comparison  of  hands."  And  the  Sapreme  Court 
lield  that  the  **  admission  for  the  purpose  declared  would  be 
objectionable,"  and  quotes  the  case  of  Gnffets  v.  Ivery,  11  A. 
&  E.  322,  in  which  the  court  say:  "We  must  not  allow 
papers  which  are  not  in  evidence  in  the  cause  to  be  let  in  for 
any  purpose."  So  it  will  be  seen  that  the  Supreme  Court 
approve  two  rules  of  law  laid  down  by  the  above  authorities: 
first,  that  a  party  can  not  be  allowed  to  manufacture  signa- 
tures to  be  used  in  evidence  for  any  purpose  in  his  own  behalf; 
and  secondly,  papers  not  in  evidence  in  the  case,  can  not  be 
used  for  any  purpose.  Also,  a  witness  may  not  procure  his 
knowledge  of  the  defendant's  handwriting  by  examination 
of  his  genuine  signatures  made  before  even  the  controversy 
arose,  if  so  examined  with  a  view  of  becoming  a  witness,  for 
the  reason  that  the  knowledge  thus  obtained  would  not  be 
reliable  and  the  witness' judgment  unbiased,  if  the  informa- 
tion were  gained  under  such  circumstances.  Board  of  Trustees 
V.  Misenheimer,  78  111.  22.  So  strenuous  is  the  law,  that 
not  even  a  witness  can  be  educated  for  the  purpose  of  being 
called  as  such  when  the  signature  of  a  party  is  in  question, 
nuich  less,  we  conceive,  could  a  party  to  a  suit  be  allowed  to 
write  his  own  signature  and  introduce  it  in  evidence  to  prove 
that  it  differs  from  the  signature  claimed  to  be  his  upon  which 
recovery  is  sought.  The  temptation  to  write  it  pui-posely 
variant  would  be  very  great,  and  hence  under  the  principles 
of  the  law,  it  could  not  be  allowed.  It  wou^d  bo  nmch  more 
dangerous  to  allow  it  than  to  allow  a  disinterested  person  to 
acquire  knowledge  by  examination  of  defendant's  genuine 
signature  made  before  the  controversy  arose,  to  enable  him 
to  be  a  witness  as  to  the  genuineness  of  the  one  in  dispute. 
The  danger  arising  from  bias  in  the  one  case  would  not  equal 
that  to  be  apprehended  from  self-interest  in  the  other.  The 
case  of  Springer  v.  Hall,  83  Mo.  693,  cited  by  appellee,  appears 
not  to  be  in  point,  but  against  his  contention.     The  court  in 
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that  case  held  it  was  not  allowable  for  the  defendant  to  intro- 
dnce  his  own  signature  to  his  sworn  answer  in  evidence  to  dis- 
prove by  com|>arison  the  genuineness  of  his  signature  in 
dispute.  In  Frank  v.  Sanbourn,  31  111.  App.  592,  it  was  held 
that  the  si'gnatnre  to  an  appeal  bond  was  not  admissible  as 
evidence  against  the  defendant  to  show  his  handwriting  by 
comparison.     See  also  Snow  v.  Wiggins,  19  III.  App.  642. 

The  appellant  also  objects  to  the  giving  by  the  court  of 
appellee's  seventh  instruction  which  is  as  follows: 

"Ton  (the  jury)  are  not  bound  to  believe  any  testimony 
because  any  witness  or  witnesses  have  given  such  testiraon}' 
although  testified  to  by  any  number  of  witnesses.  You  may 
and  should  disi*egard  it  and  refuse  to  follow  it  if  you  do  not 
believe  it  to  be  true." 

We  think  the  instruction  is  faulty  and  has  a  tendency  in  its 
present  form  to  give  the  jury  to  understand  that  it  might 
arbitrarily  disregard  and  believe  it  untrue— even  the  testimony 
of  any  number  of  the  witnesses.  This  would  be  improper; 
for  the  testimony  of  all  witnesses,  who  are  unimpeached  in  any 
of  the  modes  known  to  the  law,  should  be  given  its  due  weight 
and  consideration,  when  taken  in  connection  with  all  the  other 
evidence  and  circumstances  in  evidence,  and  even  when 
impeaclied  it  shall  not  be  disregarded  and  rejected,  where  it 
is  corroborated  by  other  credible  testimony.  All  the  unim- 
peached testimony  should  be  fairly  considered  and  even  the 
imj)eached,  if  any,  where  corroborated',  and  reconciled  if  pos- 
sible, and  where  that  can  not  be  done,  then  the  jury  should 
believe  that  to  be  true  and  follow  it,  which,  under  all  the  evi- 
dence and  circumstances  in  evidence,  in  the  minds?  of  the  jury 
is  most  entitled  to  belief.  We  think  this  instruction  should 
not  have  been  given  in  the  form  it  was.  But  as  the  instruc- 
tion has  no  particular  application  to  either  party  and  is  an 
attempted  statement  of  an  abstract  proposition  of  law,  it  might 
not  of  itself,  though  improper,  be  snfBcient  grounds  for  rever- 
sal. Reynolds  v.  Greenbaum,  80  111.  416.  In  Evans  v.  George 
et  al.,  80  111.  51,  the  Supreme  Court,  s|>eaking  on  the  subject 
of  the  right  of  a  jury  to  disregard  evidence,  say:  "The  proj)- 
osition  that  the  jury  have  the  right  to  disbelieve  such  wit- 
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nesBes,  as,  in  their  judgment,  under  all  the  circumstances  of 
the  case,  are  unworthy  of  belief,  is  not  the  law.  The  jury, 
although  they  are  the  judges  of  the  credibility  of  witnes^^es, 
have  no  right  to  arbitrarily  disbelieve  the  testimony,  unless 
where  such  witnesses  have  wilfully  and  knowingly  sworn 
falsely  to  material  facts  in  the  case.''  It  is  the  very  plain 
implication  in  instruction  No.  7,  given  for  defendant,  that  it 
might  so  do,  that  is  objectionable.  Wliere  there  is  a  conflict 
in  the  evidence  it  is  for  the  jury,  however,  to  determine  whicli 
side  to  believe  and  which  witnesses  to  believe.  Durant  v. 
Kogers,  87  111.  608;  Peeples  v.  McKeo,  92  111.  397;  but  testi- 
mony can  not  be  wilfully  disregarded.  Hartford  L.  In.  Co.  v. 
Gray,  80  III.  28.  Many  more  cases  might  be  cited,  but  this  is 
suflicient. 

The  appellant  objects  to  the  action  of  the  court  in  allowing 
too  liberal  a  cross-examination  of  his  witnesses.  Nelson  and 
George  Jones;  also  that  the  appellee  was  allowed  to  ask  and* 
have  answered  improper  questions  propounded  to  his  own 
witnesses,  Samuel  Ramsey  and  William  Hortzell.  It  will  not 
be  necessary  for  us  to  go  into  full  details  as  to  these  questions, 
but  the  scope  of  them,  as  far  as  the  cross-examination  of  Nel- 
son and  Jones  was  concerned,  was  to  show  their  peculiar 
interest,  bias  and  feeling  in  the  case;  to  show  that  they  became 
the  owners  of  some  of  the  notes;  that  they  had  received 
monev  out  of  the  sale  of  the  notes;  in  order  to  show  their 
connection  and  interest  in  the  entire  transaction  which  might 
affect  the  credibility  of  their  testimony.  These  questions 
were  not  asked  for  the  purpose  of  showing  a  want  or  failure 
of  consideration  of  the  notes  as  appellant  supposes.  It  was 
not  improper  on  cross-examination  to  show  by  Nelson,  if  ap- 
pellee could,  that  he  was  trying  to  procure  one  Zollers  to  put 
up  a  job  on  appellee  in  relation  to  this  same  matter  of  tlie 
notes.  It  had  a  direct  tendency  to  show  the  connection 
Nelson  had  in  the  matter  of  procuring  the  notes,  and  to  show 
his  interest  and  feelings  in  the  matter.  The  same  class  of 
questions  was  properly  put  to  George  Jones  to  show  his  con- 
nection and  interest  in  the  transaction,  and  it  was  also  proper 
to  inquire  of  him  if  he  had  not  applied  to  Jacob  Ehling  to 
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have  him  assist  in  consummating  tho  transaction  with  Snjdcr 
(appellee)  both  for  the  purpose  of  showing  his  interest  and 
feelings  and  to  lay  a  foundation  for  impeachment  if  he  denied 
it  It  was  competent  in  both  views.  In  this  kind  of  a  case 
as  wide  a  latitude  as  possible  should  be  given  to  the  cross- 
examiner,  in  order  to  elicit  the  whole  truth,  and  enable  the 
jury  to  fairly  judge  of  the  weight  that  should  be  given  to  the 
witness'  testimony.  A  sharp  conflict  existed  between  those 
witnesses  and  appellee  and  his  witnesses,  as  to  the  question  of 
the  claimed  note  forgery,  and  the  jury  should  have  all  the  light 
possible  within  the  limits  of  the  law  to  enable  it  to  form  a 
correct  judgment.  We  do  not  regard  these  matters  as  im- 
material, as  is  insisted  by  appellant's  counsel,  but  material, 
because  they  go  to  impeach  or  discredit  the  testimony  of  the 
witnesses  on  the  very  point  of  the  signing  of  the  notes, 
which  was  the  very  gist  of  the  inquiry.  Appellee  has  a  right 
to  show  that  appellant's  witnesses  iiad  made  statements  incon- 
sistent with  what  they  swore  to  on  the  stand,  or  tending  to 
show  inconsistency. 

It  was  proper  also  for  appellee  to  show  by  his  witness 
Kamsey  the  habits  of  appellee  in  regard  to  giving  his  notes, 
bat  we  think  the  inquiry  should  be  confined  to  his  general 
reputation  in  that  regard,  the  same  as  to  show  the  general 
reputation  for  peace  and  quiet  in  a  criminal  case  where  the 
defendant  is  charged  with  a  criminal  assault,  and  his  general 
reputation  for  peace  is  relied  on  to  rebut  the  charge  of  crimi- 
nal intent.  It  is  only  a  circumstance  going  to  show  the  prob- 
ability of  the  signing  the  notes,  and  should  be  confined  to 
general  reputation  of  his  habit  in  that  regard,  if  he  had  any. 
It  was  proper  to  show  all  about  the  drinking  of  the  beer  and 
mixing  whisky  with  it,  if  that  was  the  case,  and  everything 
that  took  |)lace  just  prior  to  the  alleged  signing  of  the  notes. 
It  all  bears  upon  the  main  question  and  enables  the  jury  to 
see  the  entire  transaction  and  the  circumstances  as  they  were. 
We  are  inclined  to  think  that  the  court  erred  in  allowing 
the  witness  Hortzell,  called  by  appellee,  to  show  in  chief  what 
reasons  George  Jones  gave  for  wanting  appellee  to  go  to 
Chillicothe  with  him  on  September  28th,  or  that  he  agreed 
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to  give  him  $5.  It  would  be  proper  to  show  that  Jones 
requested  appellee  to  go  and  that  he  went;  but  if  it  is  intended, 
as  we  suppose  it  to  be,  to  show,  by  the  statement  of  Jones,  a 
conspiracy  among  Nelson,  George  Jones  and  Morton  to  entice 
appellee  away  by  artifice  in  order  to  procure  the  signing  of 
the  notes  or  other  improper  purpose,  we  think  it  is  incompe- 
tent. It  is  not  competent  to  prove  a  conspiracy  among  sev- 
eral parties  by  the  declarations  of  either  of  them  separately. 
The  conspiracy  must  first  be  shown  to  be  formed,  and  then 
the  acts  and  declarations  of  each  member,  made  in  pursuance 
of  the  general  purpose,  may  be  given  in  evidence  against  all- 
In  this  case  the  declarations  of  George  Jones,  and  his  acts, 
onght  not  to  be  given  in  evidence  as  against  the  other  two 
unless  the  proper  foundation  is  laid.  These  questions  to  and 
answers  of  Hortzell  ought  not  to  have  been  allowed. 

We  have  now  reviewed  and  passed  upon  all  objections 
raised  on  the  record  to  the  proceedings  on  the  trial  by  appel- 
lant, and  it  now  remains  to  consider  the  questions  raised  by 
the  cross-errors  as  signed  by  appellee.  As  this  case  must  go 
back  for  a  new  trial  it  is  quite  necessary  to  pass  on  them,  that 
no  error  may  be  committed  on  the  next  trial. 

First,  we  think  the  court  erred  in  not  allowing  Ehling  to 
state  whether  George  Jones  had  not  rerjuested  him  to  assist 
in  "  making  up  a  deal  or  notes  on  or  with  Peter  Snyder." 
This  Jones  had  denied,  and  it  was  competent  to  contradict 
him  by  way  of  impeachment.  If  Jones  had  made  such  a 
proposition  to  Ehling  before  the  notes  were  signed  or  the 
alleged  contract,  it  would  be  competent  to  question  him  about 
it  on  cross-examination,  in  order  to  weaken  the  force  of  his 
testimony  before  the  jury  as  to  whether  the  notes  were  signed 
or  not.  It  therefore  was  a  question  material  to  the  issue,  and 
a  point  of  attack  for  an  impeachment.  Eay  y.  Bell,  24  111. 
450;  Hunter  v.  Harris,  24  111.  App.  640.  If  proper  founda- 
tion is  laid,  Ehling's  testimony  should  be  allowed. 

It  was  proper  for  Jones  to  answer  the  question  if  he  "now 
said  he  heard  the  bargain"  {about  selling  the  patent  right  to 
appellee).  The  court  should  have  allowed  it,  and  it  was  com- 
petent to  answer  '^  what  was  the  first  he  knew  of  the  trans- 
action." 
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We  see  no  othei  errors  than  the  above  in  the  cross-errors 
assigned.  For  the  reasons  above  set  forth  the  judgment  is 
revei*sed  and  the  cause  remanded. 

Meversed  and  remanded. 


Charles  P.  King 

V. 

Franklin  D.  Kelly  et  al. 

Creditors^  Bills— Sufficiency  of  Evidence  to  Establish  Fraud. 

The  decree  of  the  court  below,  disniisaiog:  a  creditor's  bill  charginfl:  fraud, 
affirmed,  the  sole  question  being  as  to  the  sufficiency  of  the  evidence  to  sus- 
tain the  charges  of  the  bill. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Messrs.  Jack  &  Tichenor,  for  appellant. 

Me&si*s.  William  S.  Kellogo  and  James  A.  Cameron,  for 
appellees  William  A.  Gray  and  Mary  A.  Gray. 

Upton,  J.  This  was  a  creditor's  bill  by  appellant  against 
apf)ellee8,  seeking  discovery  concerning  certain  property 
alleged  to  have  been  fraudulently  transferred  by  Franklin  D. 
Kelly,  one  of  the  defendants  in  the  bill  named.  The  suit  is 
based  upon  a  judgment  entered  in  the  Circuit  Court  of  Peoria 
County,  October  3,  1888,  in  appellant's  favor,  and  against  the 
defendants  Kelly,  Irwin  and  Schofield,  for  $552  and  costs. 
The  bill  alleges  that  the  indebtedness  on  which  the  judgment 
was  rendered  was  contracted  about  June  16,  1887;  that 
execution  issued  upon  the  judgment  to  the  county  wherein 
parties  defendants  in  the  judgment  named  resided,  and 
returned  '*  no  property  found,"  etc.     The  bill  also  charges  on 
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information  and  belief,  that  defendants  have  property  which 
thcj  keep  concealed,  or  to  which  the  title  is  hold  in  trust,  and 
can  not  be  reached  on  execution.  That  Kelly,  one  of  the 
defendants,  had  fraudulently  transferred  his  property  in  secret 
trust,  with  intent  to  defraud  complainant;  that  some  of  the 
persons  to  whom  such  fraudulent  conveyances  have  been 
made  by  Kelly,  are  the  defendants  Wm.  A.  Gray,  Inez  M. 
Irwin  and  Louis  Stalter,  sheriff,  etc 

A  further  allegation  of  the  bill  charges  that  William  A. 
Gray,  at  the  September  term,  1888,  of  the  Circuit  Court  of 
Tazewell  County,  obtained  a  judgment  against  Joseph  B.  and 
Inez  M.  Irwin  for  $1,164.20,  on  which  execution  issued  Sep- 
tember 15,  1888,  which  was  placed  in  the  hands  of  Sheriff 
Stalter  for  collection,  that  the  same  is,  or  is  about  to  be,  col- 
lected, and  charges  that  although  the  said  judgment  was 
rendered  in  the  name  and  favor  of  said  Gray,  the  same  is  in 
equity  owned  and  controlled  by  Franklin  D.  Kelly,  and  that 
the  moneys  obtained  therefrom  should  bo  applied  to  the  pay- 
ment of  complainant's  judgment  against  Kelly.  The  bill  also 
charges  that  at  the  time  the  indebtedness  to  the  complainant 
accrued,  and  at  the  time  of  filing  the  bill,  said  Kelly  and  Gray 
were  engaged  in  a  profitable  business  partnership,  and  as  such 
co-partners,  have  concealed  from  complainant,  and  such  sheriff 
holding  said  execution,  goods  and  chattels  of  groat  value, 
and  a  large  amount  of  credits  and  bills  receivable  due  the 
firm;  that  the  interest  of  defendant  Kelly  therein  is  more 
than  sufficient  to  pay  complainant's  judgment  against  him  if 
any  accounting  was  had  between  such  alleged  co- partners,  and 
that  such  co-partnership  was  possessed  of  other  personal  prop- 
erty of  value,  particularly  a  large  safe,  all  of  which  should  be 
delivered  to  the  sheriff  and  applied  on  complainant's  execu- 
tion. 

The  bill  prays  specific  discovery  as  to  the  allegations  thereof 
from  defendants  Kelly  and  Gray,  and  under  oath,  and  for  an 
injunction  against  the  sheriff  (Stalter)  from  paying  the  money 
collected  by  execution  on  the  judgment  against  Irwins  to 
defendant  W.  A.  Gray;  that  on  final  hearing,  application 
thereof  be  made  on  the  complainant's  judgment  against  said 
Gray. 
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The  defendants  W.  A.  Gray  and  F.  D.  Kelly  filed  their 
several  answers  to  the  bill  under  their  respective  oaths,  in 
which  tliey  each  positively  deny  that  said  Gray  holds  in  trust 
secretly  or  fraudulently  as  charged  in  the  bill,  or  otherwise, 
any  pro|X)rty,  moneys,  goods,  chattels  or  effects  belonging  to 
said  Kelly,  or  in  which  he  has  a  pecuniary  interest,  or  which 
ought  to  be  applied  to  the  satisfaction  of  complainant's  said 
jndgment,  etc.  They  further  deny  that  defendant  Kelly 
hasj  or  ever  had  any  interest  in  the  judgment  of  W.  A.  Gray 
V.  J.  B.  and  I.  M.  Irwin,  rendered  in  Tazewell  county,  or  in 
the  moneys  to  be  obtained  therefrom;  they  deny  he  ever  con- 
trolled the  same,  deny  that  Kelly  ever  owned  the  notes  upon 
which  the  said  judgment  was  obtained,  or  that  he  ever  had 
any  interest  in  said  notes;  allege  that  the  moneys  were  obtained 
from  Mary  A.  Gray,  wife  of  W.  A.  Gray,  and  were  her 
separate  estate  and  not  derived  from  her  husband;  the  notes 
for  the  moneys  so  loaned  were  taken  in  the  name  of  W.  A. 
Gray,  her  husband,  by  an  arrangement  between  them  which 
IS  set  forth,  and  states  that  she  was  the  equitable  owner  at  all 
times  of  the  said  notes  upon  which  the  said  judgment  was 
rendered,  and  of  the  judgment  as  well,  and  that  her  husband, 
W.  A.  Kelly,  acted  as  the  agent  and  trustee  for  lier,  and  had 
no  interest  either  in  the  notes  or  the  judgment.  The  alleged 
co-partnership  of  Kelly  and  Gray  as  charged  in  the  bill  is  also 
denied. 

Mary  A.  Gray  filed  an  interpleader,  and  her  answer  under 
oath,  which  was  ordered  by  the  court  to  be  taken  as  a  cross-bill 
in  the  suit,  in  wliich  she  sets  out  specifically,  the  source  from 
which  she  obtained  the  moneys,  a  part  whereof  constituted 
the  consideration  for  the  notes  from  the  said  Irwins,  asserting 
that  slie  obtained  more  than  $2,000  from  her  mother's  estate 
in  May,  1886,  and  that  she  made  the  loan  to  L*win  from  those 
moneys  through  the  agency  and  trusteeship  of  her  husband, 
W.  A.  Gray,  in  whose  name  the  notes  were  taken  and  made 
payable.  That  she  placed  the  $1,000,  moneys  loaned  to 
Irwins,  in  her  said  husband's  liands  in  trust  to  loan  for  her,  and 
that  he  made  the  loan  as  her  trustee  and  for  her  use,  and  that 
her  husband  indorsed  the  notes  to  her,  soon  after  they  were 
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taken,  etc.  That  the  sum  of  money  due  on  said  judgment  is 
her  individual  money,  as  stated  in  the  ans\¥er  of  her  said 
husband  to  complainant's  bill, and  that  neither  her  said  husband 
nor  any  one  else  hixs  any  interest  tliereiu  or  to  the  moneys  tu 
be  obtained  therefrom,  and  ai^ks  that  tlie  court  decree  the  same 
paid  to  her,  and  that  the  injunction  be  dissolved,  etc. 

Upon  replication  being  tiled,  cause  was  referred  to  the  mni^ 
ter  to  take  proofs  and  report  facts  and  iindiugs ;  who,  after 
Ilea  ring  the  evidence  and  preserving  the  same,  tiled  his  report 
witli  his  findings,  which  were  in  favor  of  the  complainant, 

* 

and  found  that  the  fund  in  sheriff's  liand  should  be  applied, 
so  far  as  necessary,  to  the  satisfaction  of  complainant's  said 
judgment. 

Exceptions  were  filed  to  the  master's  report  and  findings, 
and  upon  hearing  the  Circuit  Court  reversed  such  tindings,  and 
entered  a  final  decree  dismissing  complainant's  bill  for  want 
of  proof  to  support  the  allegations  of  fraud  therein  set  forth, 
to  which  exceptions  were  taken,  and  an  appeal  taken  to  this 
court. 

The  only  question  involved  in  this  contention  which  wo 
feel  called  upon  to  examine,  is  as  to  the  sutiiciency  of  the  evi- 
dence to  support  the  charges  of  fraud  set  out  in  the  coio- 
plainant's  bill.  The  charges  of  fraud,  it  will  be  noticed,  for 
which  purpose  we  have  stated  them  as  fully  as  we  regard 
needful,  as  particularly  set  out  in  the  bill,  are  denied  in  the 
answer,  and  all  the  material  allegations  of  fraud,  general 
and  particular,  stated  in  the  bill,  are  denied  by  the  answers  of 
the  several  defendants  against  whom  the  same  are  alleged, 
under  their  several  oaths,  and  they  are  in  good  part  supported 
by  much  of  the  other  evidence  in  the  case.  We  have  carefully 
examined  the  whole  of  the  evidence  contained  in  the  record 
before  us  (which  is  quite  voluminous,  and  not  needful  to  be 
here  recited)  with  care,  and  we  do  not  think  the  evidence 
offered  by  appellant,  which  can  be  regarded  as  admissible  in 
this  case,  sufiScient  to  overcome  the  defendant's  sworn  answer, 
and  the  evidence  in  Bup])ort  thereof  offered  and  heard  on 
behalf  of  appellees  in  the  trial  court.  Indeed,  upon  the 
merits  of  this  contention,  as  disclosed  by  this  record,  wo 
are   clearly   of  the   opinion   that  the   money  here   in  qucs- 
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tion,  now  in  the  Lands  of  tho  sheriflE  (Stalter),  is  in  fact 
as  well  as  in  equity,  the  money  or  property  of  Mary  A.Gray, 
wife  of  Wm.  A.  Gray,  defendant  herein,  and  the  same  should 
be  so  treated  and  regarded,  and  that  the  Circuit  Court  prop- 
erly so  held,  and  the  decree  of  the  Circuit  Court  dismissing 
complainant's  said  bill  for  that  reason,  is  affirmed. 

Decree  affirmed. 


A.  A.  Smith  

City  of  Oilman. 

Mu n  ieipa I  Corporations-^Neg  Ugen ce — Persona  I  Injuries — Pra efke — 
Bill  of  Exceptions — Presumption  in  Favor  qf  Action  qf  Court  Below — 
Eptdenee, 

1.  Where  there  is  no  bill  of  exceptions  showing  the  action  of  the  court 
below  to  have  been  wrong,  everything  is  to  be  presumed  in  favor  of  the 
action  of  that  court. 

2.  In  an  action  against  a  city  to  recover  for  an  injury  received  by  a  fall 
from  a  sidewalk,  where  the  negligence  complained  of  was  the  failure  to 
put  a  guard  rail  by  the  side  of  the  walk,  evidence  that  on  other  nights  than 
that  on  which  the  injury  was  received,  plaintiff  went  over  the  wafk  with- 
out difficulty  or  danger,  was  proper. 

[Opinion  filed  December  8,  1890.] 

In  ebrob  to  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Au'EBD  Sample,  Judge,  presiding. 

Mr.  C.  H.  Payson,  for  plaintiflE  in  error. 

Messrs.  S.  S.  Conb  and  Harris  &  Hooper,  for  defendant 
in  error. 

Lacey,  J.  This  was  an  action  on  the  case,  commenced  by 
plaintiff  in  en'or  against  the  defendant  in  error,  to  recover 
damages  for  injuries  received  on  account  of  his  falling  oflf  a  side- 
walk by  reason  of  the  negligence  of  the  defendant  in  error  in 
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not  maintaining  a  guard  rail  along  the  side  of  the  walk.  The 
declaration  charged  that  the  sidewalk  was  in  an  unsafe  condi- 
tion, in  tliat  no  guard  rail  was  placed  along  its  side,  and  tliat 
the  said  walk  was  high  and  a  guard  rail  necessary  to  protect 
travelers  when  using  reasonable  care  and  caution  for  their 
safety.  To  this  declaration  a  plea  "not  guilty"  was  entered, 
and  a  trial  had  upon  the  issue,  resulting  in  a  verdict  of  not 
guilty.  The  facts  seem  to  be  that  the  sidewalk  in  question 
was  about  a  liundred  feet  long,  which  gradually  rose  from  the 
ground  at  the  east  end,  until  at  the  west  end  it  reached  a 
height  of  about  thirty  inches  from  the  ground,  and  it  was  iive 
feet  and  four  inches  wide,  and  had  no  railing  on  either  side, 
and  was  in  good  rc])air. 

At  the  point  whore  the  plaintiff  in  error  fell  off  it  was 
thirty  and  three  quarters  inches  high.  The  plaintiff  in  error 
had  been  acquainted  with  the  walk  for  about  six  years,  and 
had  passed  over  it  frequently.  The  evidence  tended  strongly 
to  show  that  the  walk  was  properly  lighted,  plainly  discern- 
ible and  in  such  condition  that  a  person  using  ordinary  care 
could  pass  over  it  in  safety.  It  was  claimed,  on  the  trial,  that 
plaintiff  in  error  fell  off  the  sidewalk  on  account  of  his  own 
negligence. 

Reversal  of  the  judgment  is  not  sought  in  this  case  on  the 
ground  of  the  want  of  evidence  to  support  it.  It  is  insisted, 
however,  that  the  court  below  erred  in  giving  improper 
instructions  for  defendant  in  error,  to  wit,  the  7th,  9th  and 
13th.  And  also  that  the  jury  failed  to  return  a  verdict  on  all 
the  points  required  by  the  instructions  of  the  court,  and  also 
that  certain  evidence  was  improperly  admitted  to  go  to  the 
jury  in  behalf  of  the  defendant  in  error. 

We  will  now  proceed  to  notice  these  objections  in  detail. 

The  instructions  complained  of  are  as  follows: 

First,  the  7th.  "  If  you  believe  from  the  evidence  that  the 
place  the  plaintiff  met  with  the  injury  complained  of  was 
reasonably  safe  for  a  person  exercising  reasonable  care  aud 
prudence  in  passing  over  it,  you  will  find  for  defendant" 

9th.  "  For  the  defendant  you  are  instructed  if  you  believe 
from  the  evidence  the  sidewalk  in  question  was,  at  the  place 
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where  the  accident  occurred,  thirty  inches  high  from  the 
ground  and  without  railing,  this  is  not  of  itself,  as  matter  of 
law,  conclusive  evidence  of  negligence  on  the  part  of  the  city 
to  make  it  liable.  And»if  you  further  beHeve  from  the  evi- 
dence that  the  sidewalk  was  of  such  width  and  in  such  condi- 
tion and  was  so  lighted  at  the  time  of  the  accident  that 
persons  in  the  exercise  of  reasonable  care  and  prudence  could 
safely  pass  over  the  same,  you  will  find  for  the  defendant." 

13th.  "  For  the  defendant  the  court  instructs  the  jury  that 
the  city  is  not  required  by  law  to  construct  its  sidewalks  so  as 
to  render  them  absolutely  safe  for  people  who  may  be  tempo- 
rarily blinded  from  any  cause,  and  who,  while  in  such  condi- 
tion, see  lit  to  use  them  without  guide  or  assistance;  it  is 
sufficient  if  they  are  made  reasonably  safe  for  people  traveling 
over  them  under  ordinary  circumstances." 

These  instructions  appear  to  be  in  the  ordinary  form  usual 
in  cases  of  this  kind,  and  we  do  not  think  they  are  open  to 
the  criticism  made  by  the  plaintiff  in  error.  We  see  no  eiTor 
in  the  9th  instruction  in  the  respect  complained  of  by  plaint- 
iff in  error. 

The  clause  in  the  instruction  which  charged  that  it  was  not 
per  86  negligence  not  to  keep  a  guard  rail  on  the  sidewalk  is 
only  a  statement  of  a  well  known  rule  of  law  and  we  can  not 
eee  how  a  jury  could  be  misled  by  it  when  read  in  connection 
with  the  balance  of  the  instruction  which  stated  the  rule  com- 
pletely. The  fact  that  there  was  no  guard  rail  was  evidence, 
tliough  not  absolutely  conclusive,  of  negligence;  yet  it  was  a 
question  for  the  jury  in  connection  with  all  the  other  facts, 
which  the  instruction  plainly  informed  them. 

The  question  of  negligence  was  in  no  wise  taken  from  the 
jury  and  we  do  not  see  how  it  could  misunderstand  the 
insti'uction,  nor  was  there  any  error  in  the  instruction  in  saying 
that  if  a  person  of  ordinary  care  under  the  circumstances 
could  safely  pass  over  the  walk  it  would  find  for  the  defend- 
ant. Evidently  it  was  the  plaintiff's  duty  to  exercise  ordinary 
care  and  if  by  so  d')ing  he  could  or  would  avoid  injury  and 
he  failed  in  his  duty  in  this  particular  his  injury  would  be  the 
result  of  his  own  negligence.     We  think,  therefore,  the  9tb 
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instruction  is  free  from  error.     We  can  see  no  fault  whatever 
in  the  7th  instruction. 

The  criticism  made  on  the  13th  instruction  is  not  just.  It 
does  not,  as  is  claimed  by  plaintiff  in  error,  assume  that  he  was 
blindod  bj  the  light  or  any  other  cause,  nor  does  it  single  out 
any  testimony  and  give  it  undue  prominence.  It  simply 
instructs  the  jury  that  it  was  not  the  duty  of  the  city  to  make 
a  walk  sufficiently  safe  for  blind  persons  to  pass  over  it  in 
safety  without  a  guide  or  assistance.  The  city,  as  the  instruc- 
tion tells  the  jury,  is  only  required  to  maintain  its  walks  in  a 
reasonably  safe  condition  for  ordinary  travel  under  ordinary 
circumstances. 

We  will  now  notice  the  point  made  of  the  failure  of  the 
jury  to  return  special  verdicts  as  to  whether  defendant  in 
error  was  guilty  of  negligence  in  not  protecting  tlie  walk 
with  a  railing,  and  whether  the  lights  in  the  rink  cor- 
ner and  in  Nugent's  shop  so  lit  the  walk  that  a  person 
exercising  due  care  and  caution  could  have  avoided  in- 
jury. It  appears  from  the  abstract  tliat  the  attorney  for 
the  plaintiff  in  error  was  present  when  the  verdict  was  re- 
turned in  open  court  and  was  there  openly  announced.  He 
saw  or  could  have  seen  that  there  were  no  special  findings 
returned.  He  made  no  objection  to  the  verdict  on  that 
account  or  asked  to  have  it  corrected.  St.  L.  &  S.  E.  Ky.  Co. 
V.  Dorraan,  72  III.  605;  C.  &  N.  W.  Ry.  v.  Johnson,  27  111. 
App.  355.  As  to  the  point  made  that  the  court  refused  to 
require  the  jury  to  make  the  special  findings  above  mentioned 
we  can  only  say  that  we  find  by  the  plaintiff  in  error's  abstract 
that  no  exceptions  were  taken  to  the  rulings  of  the  court  in  so 
refusing.  The  abstract  shows  that  the  plaintiff  in  error 
excepted  to  the  action  of  the  court  in  refusing  certain  offered 
instructions,  but  it  does  not  show  any  exception  to  the  refusal 
of  the  court  to  grant  the  request  for  the  finding.  It  does  not 
appear  from  the  abstract  what  other  rulings  the  court  made 
as  to  requiring  the  jury  to  make  other  findings  wliich  may 
have  covered  the  grounds  of  the  proposed  refused  findings; 
in  the  absence  of  such  showing  we  will  presume  the  court  did 
so,  and  we  find  that  one  of  the  errors  assigned  by  plaintiff  in 
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error  for  a  new  trial  was  that  tlio  court  erred  in  discharging 
the  jury  without  answering  questions  submitted  for  special 
findings.  What  these  questions  were  the  abstract  fails  to 
show,  and  we  will  presume  that  they  covered  the  ground  of 
the  refused  request.  Everything  must  be  presumed  in  favor 
of  the  action  of  the  court,  where  there  is  no  bill  of  exceptions 
showing  the  action  of  the  court  to  be  wrong.  The  bill  of 
exceptions,  as  shown  by  the  abstract,  contains  a  certificate  that 
the  instructions  on  either  side  contained  tlierein  were  all  the 
instructions  given  or  refused  on  the  trial,  but  is  silent  as  to 
what  requirements  for  findings  was  granted  by  the  court. 

We  think  the  court  did  not  err  in  admitting  the  evidence 
to  show  that  on  other  nights  than  the  one  on  which  this 
injury  was  sustained  witness  went  over  this  walk  without 
difficulty  or  danger.  We  find  authority  for  this  ruling  in  C, 
B.  &  Q.  R.  R  Co.  V.  Gregory,  68  111.  274.  The  same  reasons 
there  given  for  admitting  that  class  of  testimony  will  apply 
in  this  case.  Finding  no  eiTor  in  the  record,  the  judgmooit 
of  the  court  below  is  afl&rmcd. 

Judgment  affirmed. 


Jacob  Darst 

V. 

R.  J.  AKD  W.  G.  Doom. 

Contracts — Action  on^Hig nature  hy  Alleged  Agent-^Proof  of  Agency 
Must  Precede  Admission  in  Evidence— -Alteration  Subsequent  toits  Signa* 
ture — Instructions-^Evidence. 

1-  Where  a  contract  «iied  on  waa  executed  by  a  party  purporting  to  act 
as  agent  of  the  principal,  and  his  power  so  to  net  is  denied,  it  is  error  to 
admit  the  contract  in  evidence  without  proof  of  the  ajjent's  authority,  or  of 
a  ratification  by  the  principal  subsequent  to  the  execution  of  the  contract. 

2.  Where  such  contract  was  received  by  the  al leered  agent  in  a  letter 
from  plaintiffs,  signed  by  such  agent  in  the  principalis  name,  and  returned 
to  plaintiffs  with  a  letter  of  the  same  date  relating  thereto  and  explanatory 
thereof,  such  letter  is  admissible  in  evidence. 
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3.  In  a  contract  relating  to  the  employment  of  an  affont  for  the  Rale  of 
real  estate,  where  the  term  **advertii^ing  **  is  used,  such  term,  in  the  connec- 
tion used,  must  be  held  to  denote  the  publication  of  a  notice  in  some  news- 
paper. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Connty  Court  of  Peoria  County;  the  Hon. 
Lawbej^ok  W.  James,  Judge,  presiding. 

Messrs.  W.  S.  Kellogq  and  James  A.  Cameron,  for  appel- 
lant. 

Messrs.  Ikwik  &  Slemmons,  for  appellees. 

Upton,  J.  This  is  an  action  to  recover  for  money  claimed 
to  be  due  appellees  from  appellant,  under  an  alleged  agree- 
ment in  writing.  It  was  commenced  in  a  justice  court,  and 
taken  to  the  County  Court  of  Peoria  Connty,  and  there  tried 
upon  its  merits.  On  hearing  a  judgment  was  rendered  against 
the  appellant  for  $56.  A  motion  for  a  new  trial  was  over- 
ruled, exception  taken,  and  appealed  to  this  court. 

Appellees'  claim  is  for  the  alleged  time  and  labor  in  show- 
ing and  advertising  160  acres  of  land  belonging  to  appellant, 
situated  in  Ashland,  Nebraska,  according  to  a  certain  alleged 
contract  offered  in  evidence,  which  provided  that  '*if  a  sale 
thereof  should  be  made,  without  the  aid  of  appellees,  directly 
or  indirectly,  appellant  should  pay  $50  to  appellees  in  full  for 
all  trouble  in  showing  and  advertising  said  land." 

It  was  conceded  that  appellees  did  not  make  sale  of  the 
land,  or  obtain  a  purchaser  therefor.  But  appellees  contend 
that  under  the  claimed  contract  they  are  entitled  to  the  sum 
of  $50,  in  consideration  of  showing  and  advertising  the  land 
under  the  express  terras  of  the  contract  It  is  further  con- 
ceded that  tlie  appellees  had  never  jiersonally  met  appellant 
nor  had  any  business  transaction  with  him  prior  to  the  date  of 
the  alleged  contract,  nor  did  they  ever  as  they  state  have  any 
communication  with  appellant  after  that  date  until  they  wrote 
him  about  one  year  after  they  had  discovered  that  he  had  sold 
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the  land,  and  demanded  $50  as  tliej  now  claim  ^'for  showing 
and  admrtising  the  land,"  as  provided  in  the  contract. 

It  further  appears  from  the  evidence  that  the  appellees 
made  no  particular  effort  to  sell  the  land  further  than  to 
mention  to  persons  in  their  place  of  residence  that  they  had 
it  for  sale  and  point  out  its  locality.  It  could  be  seen  from 
the  rear  of  the  buildinoj  containing  appellees'  office,  as  they 
say.  They  testify  that  they  did  not  advertise  the  land  in  any 
other  manner  than  as  above  stated,  nor  do  they  claim  to  have 
shown  the  land  to  any  person  with  any  especial  view  or  pur- 
pose of  its  sale,  other  than  calling  attention  to  its  being  for 
sale,  the  price  and  terms,  quality  and  description  thereof, 
as  above  stated. 

The  contract  is  somewhat  peculiar,  and  was  sent  by  appellees 
to  Edwin  A.  Casey,  then  residing  in  Chicago  (who  is  a  son-in- 
law  of  Jacob  Darst),  signed  by  him  and  returned  to  appellees. 
He  swears  he  wrote  the  name  "Jacob  Darst "  in  the  contract 
without  any  authority  so  to  do,  and  without  appellant's 
knowledge  or  consent;  that  the  contract  offered  in  evidence 
is  not  the  contract  sent  apjiellees,  or  as  then  executed  by  him; 
that  it  was  but  partially  filled  out  when  he  sent  it  to  appel- 
lees. It  was  claimed  that  the  contract  had  been  changed  by 
writing  therein,  after  delivery  thereof,  many  material  and 
ini|X)rtant  conditions,  among  others,  the  condition  now  sought 
to  be  enforced  in  this  suit,  before  recited.  The  appellant 
also  claimed  and  testified  that  he  gave  no  authority  to  Casey 
to  execute  the  contract,  and  that  it  was  made  and  executed 
w^ithout  his  knowledge  or  consent,  and  that  he  had  no  knowl- 
edge of  its  existence  until  about  the  time  of  bringing  this 
suit.  On  the  other  hand,  appellees,  one  of  whom  drew  the 
contract  and  sent  same  to  Casey  to  execute,  testify  that  it  was 
in  no  manner  changed  or  altered  after  its  receipt  by  them. 

Casey  received  the  contract  in  a  letter  from  appellees, 
signed  the  name  of  the  appellant  thereto,  and  in  the  envelope 
inclosing  the  same,  in  return  inclosedalettertoappelleesof  the 
same  date  of  the  contract  and  relating  thereto,  and  explanatory 
thereof,  which  the  court  below,  when  offlered  in  evidence  on 
trial,  excluded.  This  letter  disclosed  the  fact  that  Casey 
executed  the  contract,  and  not  appellant. 
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The  question  as  to  the  alteration  of  the  contract  and  Casey's 
agency  or  authority  to  execute  the  same,  were  at  least  mixed 
questions  of  law  and  fact,  and  these  facts  having  been  submitted 
to  the  jury  without  objection,  challenge  or  exception  upon 
those  points  in  the  trial  court,  it  is  too  late  to  raise  the  objec- 
tion here,  as  its  execution  was  not  denied  pursuant  to  the 
statute.     Chap.  79,  Sec.  56,  R.  S. 

In  this  view  it  is  manifest  the  court  below  erred  in 
admitting  the  contract  in  evidence  against  the  principal,  with- 
out proof  of  the  agent's  authority,  expressed  or  implied,  to 
execute  the  same,  or  a  ratification  thereof  by  the  principal, 
subsequent  to  its  execution.  Fadner  v.  Hibler,  26  111.  App. 
639. 

The  trial  court  also  erred  in  refusing  to  admit  in  evidence 
the  letter  of  Casey  inclosed  with  the  deed  to  appellees.  It 
was  part  of  the  res  gestm^  and  tended  to  establish  appel- 
lant's construction  in  respect  to  the  execution  of  the  contract, 
and  the  claimed  change  of  its  terms  after  execution. 

The  court  below  instructed  the  jury  in  construing  the 
clause  in  the  contract  under  which  this  action  is  brought,  which 
clause  reads  as  follows,  viz.,  "  And  if  said  lands  are  sold  by 
them  or  others  without  the  aid  of  Doom  Bros.,  directly  or 
indirectly,  I  will  pay  them  fifty  dollars,  in  full,  for  all  trouble 
in  showing  and  advertising  said  land,"  as  follows:  Tliat 
'*  The  plaintiff  could  'advertise'  the  land  mentioned  in  the 
contract,  introduced  in  evidence,  within  the  meaning  and 
intent  of  said  contract,  by  showing  the  same  to  prospective 
buyers  and  trying  to  sell  same,  and  describing  same  to  those 
who  would  likely  buy;  and  to  comply  with  the  terms  of  said 
contract  it  was  not  necessary  to  advertise  the  same  in  a  news- 
paper, unless  the  word  "advertise"  among  real  estate  men  in 
the  neighborhood  of  said  land  was  generally  understood  and 
known  to  contemplate  such  advertisement." 

In  this  also  we  think  the  trial  court  was  in  error. 

Language  and  terms  employed  in  a  contract  in  genei*al  are 
to  be  construed  in  accordance  with  the  general  understanding 
and  common  acceptance  of  the  terms  and  laT)guage  used 
therein,  and  we  think  that  the  term  "advertising,"  as  used  in 
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the  contract,  taken  in  connection  with  the  subject-matter  and 
otlier  conditions  thereof,  should  be  construed  to  mean  to 
publish  a  notice  in  some  newspaper  in  the  usual  way  that  snch 
notices  are  advertised.  The  word  "  advertise  "  is  defined  by 
Webster  to  mean  '*  to  publish  notice  of,"  "to  publish  a 
written  or  printed  account  of.''  Bouvier  defines  "  advertise- 
ment "  to  mean  "  a  notice  published  in  hand  bills  or  a  new^s- 
paper." 

For  the  reason  indicated  the  judgment  of  the  Circuit  Court 
is  reversed  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  the  views  herein  before  expressed. 

Reversed  and  remanded. 


Town  of  Mt.  Morris 

V. 

Chester  K.  Williams. 

IfunfWpal  Carporaticms — Miimcipal  Bonds — Action  on—UahiUty  of 
Town  for  Interest  after  Maturity — On  Bonds — Ot^  Coupons, 

1.  Municipal  corporations  are  not  liable  for  interest  in  this  State  except 
on  express  promise  to  pay  it* 

2.  In  an  action  airainst  a  town  on  its  bonds,  where  the  same  called 
for  ten  per  cent  annual  interest  and  each  coupon  was  for  one  ^pear's 
interest,  but  the  coupons  did  not  provide  for  interest  after  maturity,  held: 
That  it  was  the  clear  intent  of  the  parties  that  the  bonds  should  draw  inter- 
est until  paid,  but  that  interest  could  not  he  recovered  upon  the  coupons 
after  their  maturity. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Court  of  Ogle  County;  the  Hon. 
John  D.  Crabtrbb,  Judge,  presiding. 

Mr.  J.  C.  Setbteb,  for  appellant 

Messrs.  Hathaway  &  Baxter,  for  appellee. 

YoL.  XXZYIII  m 
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C.  B.  Smith,  P.  J.  This  suit  was  brought  by  tlio  appclico 
against  the  appellant  upon  certain  municipal  bonds  which 
it  had  issued.  The  bonds  liad  the  usual  interest  coupons 
attached,  for  the  amount  of  annual  interest  accruing  on  the 
face  of  the  bond,  until  the  maturity  of  the  bonds.  The  face 
of  the  bond  called  for  ten  per  cent  annual  interest  and  each 
coupon  was  for  the  amount  of  one  year's  interest 

The  coupons  did  not  provide  for  the  payment  of  interest 
after  maturity.  The  only  defense  made  below  was  as  to  the 
amounl  the  plaintiff  was  entitled  to  recover  on  the  face  of  the 
bonds  and  the  coupons.  Appellant  contended  that  the  plaint- 
ilf  was  not  entitled  to  ten  per  cent  or  any  other  amount  of 
interest  on  the  face  of  the  bonds  after  it  became  due,  and 
further  that  the  plaintiff  was  not  entitled  to  any  interest  on 
the  face  of  the  coupon  after  they  were  duo.  The  court,  how- 
ever, disallowed  both  defenses  and  assessed  damages  for  the 
])laintiff  at  the  face  of  the  bonds  with  ten  per  cent  interest 
until  the  date  of  the  judgment,  and  also  at  tlie  amount  of  the 
face  of  the  coupons  with  six  per  cent  interest  after  due. 
^  From  that  judgment  tliis  appeal  is  prosecuted,  and  it  is 
assigned  for  error  that  the  court  allowed  interest  on  the  face 
of  the  bond  and  on  the  face  of  the  coupon.  No  other  ques- 
tions are  involved  in  ilm  ca>e.  We  think  the  court  was 
clearly  right  in  computing  interest  at  ten  per  cent  on  the 
lace  of  the  bond,  until  the  date  of  the  judgment,  for  that  was 
the  contract.  It  was  clearly  the  intention  of  tlie  parties  that 
the  bond  should  draw  interest  at  the  rate  of  ten  per  cent 
until  it  was  paid,  and  such  is  the  legal  effect  of  the  contract 
Etnyre  v.  McDauicl,  28  111.  202;  Phinney  v.  Baldwin,  16  111. 
108. 

But  the  court  erred  in  allowing  interest  on  the  coupons 
after  due.  This  precise  question  was  considered  and  deter- 
mined in  The  City  of  Pekin  v.  Reynolds,  31  111.  529.  It  was 
held  in  this  case  that  municipal  corporations  were  not  liable 
for  interest  except  upon  an  express  provision  to  pay  it  and 
that  our  statute  relating  to  interest  does  not  apply  to  munic^ 
ipal  corporations,  so  as  to  make  their  debts  draw  interest, 
except  upon  an  express  promise  to  pay  it     It  will  thus  be 
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seen  that  the  liability  which  attaches  to  private  iDdividnals 
to  pay  6ix  per  cent  upon  matured  debts  and  obligations  does 
not  apply  to  municipal  corporations. 

For  the  error  in  computing  interest  on  the  matured  cou- 
pons the  judgment  is  reversed  and  cause  remanded. 

liemrsed  and  remanded. 


William  M.  Coney 

V. 

William  Pepperdine. 

Practhe — Verdict  of  Jury — Preparation  of  Instructions, 

While  the  court  may  amend  bad  instructions  it  is  not  bound  to  do  po. 
Counsel  must  submit  their  instructions  in  correct  form  at  their  peril,  or 
take  their  chances  of  having  them  given  or  refused  as  presented. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Alfbsd  Sample,  Judge,  presiding. 

Messrs.  F.  P.  Mokeis  and  Kay,  Euans  &  Kay,  for 
appellant 

Messrs.  E.  W.  Hilscher  and  C.  H.  Payson,  for  appellee. 

C.  B.  Smith,  P.  J.  This  suit  was  commenced  before  a 
justice  of  the  peace  upon  a  due  bill  calling  for  $88.85,  given 
by  appellant  to  appellee,  and  dated  December  20,  1882. 
There  had  been  three  ti'ials  on  this  due  bill  before  as  many 
juries,  resulting  each  time  in  favor  of  the  appellee  for  the 
amount  due  on  the  due  bill.  From  the  last  judgment, 
obtained  before  the  Circuit  Court,  appellaut  appeals  to  this 
court  and  asks  for  a  reversal  on  two  grounds:  first,  because 
the  verdict  and  judgment  is  not  supported  by  the  evidence; 
and  second,  because  the    court    erred  in  refusing  certain 
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instrnctions  asked  by  appellant  It  appears  from  the  evidence 
that  this  due  bill  was  given  upon  a  settlement  of  accounts 
between  plaintiff  and  defendant,  growing  out  of  a  contract  to 
build  an  addition  to  the  court  house  in  Watseka. 

The  only  defense  now  interposed  by  appellant  to  prevent 
a  recovery  on  this  duo  bill  by  appellee,  is  that  there  was  a 
mistake  made  in  the  settlement  at  the  time  of  giving  the 
note.  Appellant  and  his  clerk  testify  that  tliere  was  a  mis- 
take made,  and  that  an  examination  of  the  books  and  acconnts 
made  by  all  the  parties  shortly  afterward  showed  tlie  mis- 
take, and  that  such  mistake  was  recognized  by  appellee. 
Appellee  denied  on  the  trial  that  there  was  any  mi&tnkc, 
or  that  he  recognized  or  admitted  any  such  mistalce.  The 
witnesses  on  both  sides  detailed  the  facts  relating  to  the 
whole  transaction,  and  they  were  heard  by  the  jury.  Tlio 
due  bill  itself  made  a  strong  prima  facie  case  for  appellee. 
The  burden  was  on  the  appellant  to  prove  the  mistake  by  a 
preponderance  of  the  evidence.  Against  appellant  and  his 
clerk  was  tlie  due  bill  and  appellee.  It  was  for  the  jury 
to  say  whom  they  would  believe.  We  can  not  say  that  tlie 
jury  were  mistaken  in  their  findings.  Before  we  are  author- 
ized to  set  aside  the  verdict  of  a  jury  we  must  be  well  satisfied 
that  the  verdict  is  clearly  against  the  weight  of  the  evidence 
and  esf)ecially  so  after  tliree  trials.  The  applicant  can  not 
complain  that  the  court  refused  him  the  rigJit  to  prove  that 
appellee  borrowed  money  of  him  after  this  note  was  given  and 
the  settlement  made,  because  the  court  finally  permitted  him 
to  prove  the  fact,  and  he  was  not  injured  by  the  first  refusal 
of  the  court.  In  this  case  we  are  not  satisfied  the  jury  erred 
after  three  verdicts  for  the  same  ])arty. 

Some  complaint  is  made  that  the  court  erred  in  giving 
some  of  plaintiff's  instructions  and  refusing  some  asked  by 
the  defendant.  We  have  examined  the  instructions  com- 
plained of,  and  find  nothing  erroneous  in  the  action  of  the 
court  in  giving  or  refusing  them.  One  of  the  refused  instrnc- 
tions asked  by  defendant  is  admitted  to  have  been  wrong  by 
counsel  for  appellant;  but  it  is  insisted  that  the  court  should 
have  completed,  corrected   and  perfected  the  instruction  on 
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its  own  motion,  and  then  given  it.  Counsel  must  at  their 
peril  submit  correct  instructions  or  take  the  chance  of  having 
them  given  or  refused  as  they  are  presented.  While  the 
court  may  amend  bad  instructions,  it  is  not  bound  to  do  soj 
but  may  refuse  them. 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Judgment  affirined. 


Ernest  Treishel 

V. 

Christian  and  Lina  Weise. 

Endenee— Province  qf  Jury, 

V9  here  the  testimony  is  wholly  irreconcilable,  it  iR  the  province  of  the  jury 
to  weigh  the  evidence  and  find  what  is  thereby  established. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Messrs.  Eay,  Edans  &  Kay  and  B.  W.  Hilscher,  for 
appellant. 

Messrs.  Hakbis  &  Hooper,  for  appellees. 

Upton,  J.  This  case  was  before  this  court  at  the  May  term, 
1889,  and  is  reported  in  34  HI.  App.  page  81.  It  was 
remanded  for  the  reason  that  the  trial  court  refused  appellant 
the  privilege  of  proving  the  value  of  the  lot — the  subject  of 
the  sale  in  that  contention,  in  part — as  bearing  upon  the  ques- 
tion of  what  the  contract  between  the  parties  really  was,  in 
the  then  conflicting  state  of  the  evidence.  The  verdict  and 
judgment  upon  this  trial  is  in  favor  of  appellees — the  same 
result  as  before — but  for  a  less  sum  in  amount 
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The  error  for  which  the  former  judgment  was  reversed  lias 
now  been  corrected  in  the  trial  court.  We  are  now  asked  t») 
again  reverse  the  judgment  of  the  Circuit  Court,  for  tlie 
alleged  reason  that  this  verdict  is  against  the  weight  of  tlie 
evidence,  and  for  some  minor  causes  by  counsel  stated  and 
assigned  upon  the  record;  it  must  be  conceded  that  tlie  testi- 
mony in  the  case  is  contradictory  and  wholly  irreconcilable. 
In  such  conflict  it  was  for  the  jury  to  weigh  the  evidence, 
reconcile  the  conflict  if  it  reasonably  could  be  done,  and  to  find 
what  that  evidence  established.  Indeed,  it  was  for  the  settle- 
ment of  doubtful  questions  of  fact  that  the  system  of  jury 
trial  was  adopted,  and  it  is  for  that  purpose  they  are  impan- 
eled. We,  sitting  as  a  court  of  review  in  a  case  where  the 
jury  have  been  properly  instructed,  have  no  right  to  invade 
their  province,  and  ought  not  to  reverse  their  action  (when  the 
testimony  is  contradictory  and  irreconcilable)  unless  we  can 
see  that  it  is  manifestly  against  the  weight  of  the  evidence, 
Guerdon  v.  Corbett,  87  111.  272;  Connelly  v.  The  People,  81 
III.  379;  Eastman  v.  The  People,  93  111.  114;  T.  W.  &  W.  Ry. 
Co.  V.  Moore,  77  111.  217;  Wiggins  Ferry  Co.  v.  Higgins,  72 
III.  517;  Simons  V.  Waldron,  70  III.  281;  111.  &  St  L.  R  R.  & 
C.  Co.  V.  Ogle,  92  111.  353;  Mich.  L.  Ins.  Co.  v.  Beaver,  26  III. 
App.  349;  Peoria  Grape  Sugar  Co.  v.  Frazer,  26  111.  App.  60; 
Calhoun  &  Co.  v.  Stout  &  Smith,  26  III.  App.  413;  Powers 
v.  Cavenaugh,  17  111.  App.  77;  C,  B.  &  Q.  Ry.  Co.  v.  Olson, 
12  111.  App.  245. 

Of  the  case  at  bar  it  may  be  said,  as  in  the  cases  cited  it  is 
held,  the  rule  of  law  is,  the  evidence  being  entirely  irrecon- 
cilable, "that  in  such  case  it  is  for  the  jury  to  weigh  and  give 
it  such  credit  as  it  deserves."  While  it  may  be  unsatisfactory 
to  us  as  it  appears  in  this  dead  record,  it  may  have  been  to 
the  jury,  who  saw  and  heard  the  living  witnesses  testify, 
entirely  free  from  doubt  It  only  remains  to  inquire  as  to 
the  instructions,  and  admissibility  of  the  evidence  heard  or 
refused  by  the  trial  court.  Complaint  is  made  that  several 
refused  instructions  asked  for  the  appellant  should  have  been 
given,  and  that  several  instructions  given  in  behalf  of  the 
appellees  should  have  been  refused,  and  it  is  asserted  that  in 
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this  there  was  en'or  committed  by  the  trial  court.  It  is  also 
contended  that  the  trial  com*t  was  in  error  in  allowing  the 
plaintiff  below  to  state  in  rebuttal  what  the  property  cost  him. 
In  the  connection  in  which  this  testimony  was  given  we  see 
no  possible  objection  to  it.  Complaint  is  also  made  of  the 
introduction  and  refusal  of  evidence  upon  some  minor  mat- 
ters which,  in  our  judgment,  could  not  affect  or  prejudice 
the  rights  of  the  appellant. 

We  have  carefully  examined  the  record  before  us,  in  the 
light  of  the  able  and  exhaustive  arguments  of  the  eminent 
counsel  in  the  case,  and  we  fail  to  find  any  reversible  error 
therein.  There  seems  to  us  to  be  sufficient  evidence  in  ajv 
pcllee's  favor  to  sustain  the  verdict  under  the  rules  of  law 
which  we  have  endeavored  to  apply,  and  finding  no  material 
error  in  this  record,  either  in  the  admission  or  refusal  of  evi- 
dence, or  in  the  giving  or  refusal  of  instructions  for  either 
party,  to  the  prejudice  of  the  appellant,  the  judgment  of  the 
Circuit  Court  is  afiirmed. 

Judgment  affirmecL 


Abigail  Hartman 

V. 

Christopher  Hartman. 

Dkorci — Crue  Ity, 

This  court  holds  as  erroneous  the  verdict  for  the  defendant,  the  refusal 
to  set  the  same  aside,  and  the  dismissal  of  complainant*s  bill  praying  for  a 
divorce  upon  the  ground  of  extreme  and  repeated  cruelty. 

[Opinion  filed  December  8,  1890.] 

In  error  to  the  Circuit  Court  of  Peoria  County;  the  Hon, 
T.  M.  ShaWj  Judge,  presiding. 
* 
Messrs.  Hopkins  &  Hammond,  for  plain tiflE  in  error. 

Mr.  IsAAo  C.  Edwards,  for  defendant  in  error. 
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C.  B.  Smith,  P.  J.  This  was  a  bill  filed  by  plaintiff  for  a 
divorce  from  hur  husband,  Christopher  Hartnian.  The 
grounds  npon  which  a  divorce  was  asked  was  extreme  and 
repeated  cruel tj.  The  bill  allcp^ed  that  the  defendant  had 
been  guilty  of  beating,  striking,  kicking  and  choking  com- 
plainant, neglect  and  refusal  to  furnish  complainant  and  her 
children  with  necessary  food  and  clothing,  threats  to  take 
complainaut^s  life  and  the  lives  of  lier  children,  the  con- 
stant nseof  profane  and  obscene  language  to  the  complainant, 
false  charges  of  lewd  and  licentious  conduct,  and  the  frequent 
nse  of  opprobrious  epithets  and  application  of  vile  names  to 
his  wife. 

The  defendant  answered,  denying  the  cruelty.  The  cause 
was  heard  by  a  jury,  and  a  verdict  finding  tlie  defendant  not 
guilty  as  charged  in  the  bill.  A  motion  was  made  for  a  new 
trial  hy  com])lainant  and  overruled  by  the  court  and  a  decree 
rendered  dismissing  the  bill.  Complainant  now  brings  the 
record  here  for  review  and  asks  for  a  reversal  of  the  decree. 

We  think  the  finding  of  the  jury  and  the  refusal  of  the 
court  to  set  aside  the  verdict  and  in  dismissing  the  bill,  is 
clearly  and  grossly  wrong. 

The  evidence  is  perfectly  overwhelming  of  the  infamous 
and  brutal  conduct  of  the  defendant  toward  his  wife.  Every 
charge  in  the  bill  is  clearly  sustained  by  the  proof.  The 
defense  of  condonation  was  not  made  out.  The  verdict  and 
decree  was  a  travesty  on  justice. 

The  decree  of  the  court  will  be  set  aside  and  the  cause 
remanded  with  directions  to  the  court  to  set  aside  the  verdict 
and  grant  the  complainant  a  decree  of  divorce  at  the  costs  of 
the  defendant,  and  make  suitable  and  just  provisions  for 
alimony  for  the  wife,  and  award  her  the  custody  of  her 
children.  The  court  will  also  vest  the  full  title  of  the  com- 
plainant's land  in  her  free  from  dower  or  homestead  of  the 
husband,  and  put  her  in  the  exclusive  possession  of  the  same. 

Reversed  and  remanded  with  directions. 
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City  op  Rock  Island 

V. 
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1.  The  verdict  of  a  jury  will  not  be  set  aside  where  the  evidence  is  con- 
flicting, even  though  it  muy  seem  to  be  ngiiinst  the  weight  of  the  evidence, 
unless  it  is  apparent  thai  they  have  been  actuated  by  ptission  or  prejudice. 

2.  Complaint  should  not  be  made  of  the  refusal  of  instructions,  where 
others  contiiining  the  principle  involved  in  them  were  given. 

8.  The  right  of  action  for  personal  injuries  to  a  wife  is  property;  she 
alone  must  sue  for  the  recovery  of  damages  for  such  injuries,  and  her 
hasband  can  not,  without  her  consent,  release  them;  and  in  such  action  the 
husband  is  a  competent  witness  for  his  wife. 

[Opinion  filed  December  8, 1890.] 

In  eeroi:  to  the  Circuit  Court  of  Rock  Island  County; 
the  Hon.  Geosge  W.  Pleasants,  Judp^e,  presiding. 

Mr.  Joseph  L.  Haas,  for  plaintiflE  in  error. 

It  has  been  stated  that  a  city  is  not  liable  for  every  acci- 
dent that  may  occur  even  from  defects  in  its  sidewalks  and 
streets;  that  its  officers  are  not  required  to  do  anything  that 
hnman  energy  and  ingenuity  can  possibly  do  to  prevent  the 
happening  of  accidents  or  injury  to  the  citizens.  City  of 
Centralia  v.  Krouse,  64  111.  19. 

A  city  is  bound  only  to  the  exercise  of  reasonable  prudence 
and  diligence  in  the  construction  of  its  sidewalks,  and  is  not 
required  to  foresee  and  provide  against  every  possible  danger 
or  accident  that  may  occur.  It  is  only  required  to  keep  its 
etreets  and  sidewalks  in  a  reasonably  safe  condition,  and  it  is 
not  an  insurer  against  accidents.  City  of  Chicago  v.  Bixby, 
84  111.  82. 

Cities  are  not  insurers  against  accidents,  nor  are  they 
required  to  so  construct  their  sidewalks  as  to  secure  immunity 
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from  injury  when  used,  but  they  fulfill  their  duty  to  the  pub- 
lic in  that  regard  when  such  walks  are  reasonably  safe  for 
])erson8  exercising  ordinary  care  and  caution  when  using  them. 
City  of  El  Paso  v.  Causey,  1  111.  App.  631;  Village  of  Chats- 
worth  V.  Ward,  10  111.  App.  76;  Gibson  v.  Johnson,  4  111 
App.  288. 

Where  an  action  is  brought  to  recover  for  an  injury  result- 
ing from  the  negligence  of  another,  which  was  not  wilful  or 
wanton,  it  is  an  essential  element  to  a  recovery  that  the  plaint- 
iff or  party  injured  must  have  exercised  ordinary  care  to  avoid 
the  accident.  Litchfield  Coal  Company  v.  Taylor,  81  111.  590; 
Chicago  City  Ry.  Co.  v.  Lewis,  6  III.  App.  242. 

In  numerous  cases  the  rule  has  been  laid  down  that  a  city 
is  not  required  to  have  its  sidewalks  so  constructed  as  to  secure 
immunity  in  using  them;  that  its  duty  under  the  law  is  only 
to  see  that  its  sidewalks  are  reasonably  safe  for  passengers 
exercising  ordinary  care  and  caution.  City  of  Central ia  v. 
Krouse,  64  111.  19;  City  of  Chicago  v.  McGivin,  78  III.  347; 
City  of  Chicago  v.  Bixby,  84  111.  82;  City  of  El  Paso  v 
Causey,  1  111.  App.  531;  Gibson  v.  Johnson,  4  111.  App.  288; 
Village  of  Chatsworth  v.  Ward,  10  111.  App.  75;  City  of 
Indianaix>lis  v.  Gaston,  28  Ind.  224. 

Messrs.  J.  T.  Kenworthy  and  J.  M.  Beabdsley,  for  defend 
ant  in  error. 

The  instructions  all  announce  the  law  of  the  case  correctly; 
they  are  few,  and  upon  well  known  and  indisputable  legal 
])ropcjsitions.  The  plaintiff  in  error  complains  of  the  third; 
that  it  assumes  as  a  fact  matters  in  dispute.  This  is  a  mis- 
taken construction  of  the  language.  It  is  an  instruction  that 
is  given  every  day  and  has  been  sustained  by  this  court  in 
numerous  instances.  There  is  as  much  difference  in  tlie 
language  of  this  instruction  and  that  in  I.  C.  R.  R.  Co.  v. 
Zang,  10  111.  App.  594,  as  there  is  between  day  and  night; 
in  the  Zang  case  the  court  told  the  jury  that  the  defend- 
ant's employes  neglected  to  obey  the  signal  of  the  sem- 
aphore; in  the  case  at  bar,  it  is  put  hypothetically  and 
does  not  assume.  The  fifth  and  tenth  instructions  given  are 
the  same  as  the  eleventh  refused,  and  cover  precisely  the  sauio 
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ground  auJ  point;  therefore,  the  eleventh  beingaduplicate,  it 
was  not  error  to  refuse  it.  The  eighth  instruction  refused  is 
also  a  duplicate  of  the  sixth,  seventh  and  ninth  given,  and  for 
the  same  reason  there  was  no  error  in  refusing  it.  The  thir- 
teenth was  not  asked  under  the  rule  and  was  properly  refused 
for  that  reason.  We  respectfully  submit  there  is  no  error  in 
this  record  that  requires  a  revei'sal  of  the  judgment  below, 
and  think  this  court  justified  in  holding  the  writ  of  error  has 
been  taken  for  delay  only. 

Upton,  J.  This  was  an  action  on  the  case  for  alleged 
injuries  received  from  a  fall  upon  a  sidewalk  in  the  appellant 
city,  called  5th  avenue,  between  25th  and  20th  streets,  which 
the  city  was  bound  to  keep  in  repair,  which  injuries  to  appel- 
lee, it  is  claimed,  arose  in  consequence  of  the  negligence  of 
the  city  in  not  keeping  the  planks,  constituting  in  part  the 
sidewalk  in  question,  properly  nailed  to  the  stringers,  and 
suffering  the  planks  to  be  and  remain  loose,  so  that  in  passing 
over  the  walk  with  her  husband  on  the  1st  of  January,  1890, 
using  due  care,  the  loose  plank  flew  up,  caught  appellee's  foot, 
and  she  unavoidably  fell  and  seriously  injured  her  arm  and 
shoulder,  for  which  injuries,  and  the  pain  and  suffering  and 
loss  of  time  consequent  thereon,  with  the  cost  and  expenses 
in  her  endeavor  to  effect  a  cure,  this  suit  is  brought. 

The  case  was  heard  by  a  jury  in  the  court  below,  who 
returned  a  verdict  for  the  appellee  for  $700  damages,  upon 
which,  after  overruling  a  motion  for  a  new  trial,  the  court 
eutered  judgment,  to  reverse  which  this  writ  of  error  is  pros- 
ecuted. The  points  specially  insisted  upon  for  the  reversal 
of  the  judgment  below,  are,  lirst,  that  the  verdict  of  the  jury 
is  not  supported  by  the  weight  of  the  evidence;  second,  that, 
instruction  number  three,  given  for  the  appellee,  ie  erroneous, 
in  that  it  assumes  that  the  city  was  negligent. 

First.  The  rule  of  law  applicable  to  this  contention  is  so 
well  settled  and  so  generally  understood  as  to  render  citation 
of  authorities  or  discussion  needless. 

Perhaps  as  favorable  a  statement  of  the  general  rule  of 
law  for  the  appellant  as  can  be  deduced  from  the  adjudications 
in  this  State  is,  that  the  verdict  of  a  jury  will  not  be  set 
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aside  when  the  evidence  is  conflicting,  even  though  it  :nay 
seem  to  be  against  tlio  weight  of  tlie  evidence,  unless  it  is 
apparent  that  the  jury  have  been  actuated  by  passion  or  prej- 
udice.    Miller  v.  Balthasser,  78  111.  306. 

It  is  apparent,  as  this  record  shows  affirmatively,  if  the  testi 
raony  of  Mrs.  Deis,  Mr.  Brigham,  Mr.  Pierce,  Mr.  Deis  and  Dr. 
Casler,  Policeman  Gary  and  Mrs.  Dockle  are  to  be  believed,  that 
appellee  foil  upon  the  sidewalk  on  the  street  of  the  ap[X3llant 
city,  while  using  due  care,  and  in  consequence  of  the  negli- 
gence of  the  city  in  not  keeping  the  sidewalk  at  the  place  and 
time  of  the  injury  in  reasonable  repair,  in  the  way  and  man- 
ner as  stated  and  set  forth  in  appellee's  declaration,  and  that 
such  defect  had  existed  for  such  a  length  of  time  that  the 
city  should  be  presumed  to  have  iiad  notice  of  its  defective 
condition;  that  such  walk  was  old  and  decayed,  and  had  been 
in  that  condition  for  along  time  prior  to  the  injury,  and  that 
the  injuries  to  the  appellee  were  of  a  permanent  and  serious 
character,  and  occasioned  no  inconsiderable  loss  of  time  and 
expense  in  attempting  to  effect  a  cure,  as  well  as  pain  suffered 
in  consequence  of  the  injury,  and  that  the  street  and  sidewalk 
on  which  the  injury  occurred  was  one  of  the  princii)al  streets 
and  walks  in  the  city;  that  the  manner  of  receiving  the  injury 
was  by  tlie  foot  of  the  appellee  being  caught  under  a  loose 
plank  in  the  walk,  throwing  her  down  with  some  force  upon 
her  left  arm  and  shoulder,  and  that  the  walk  was  soon  there- 
after taken  up  by  the  city  and  another  substituted  in  its 
place. 

To  overcome  this  evidence  appellant  introduced  Dr.Barth, 
Mr.  Mcenan,  Mrs.  Fitsgerald,  Mrs.  Connell  and  Mr.  Brenan, 
ail  of  which  latter  evidence  was  of  a  negative  character,  sul>- 
stantially. 

In  view  of  this  evidence  we  can  not  say  the  jury  were  not 
fully  warranted  in  the  finding,  as  by  the  verdict  rendered. 
Much  less  can  we  say  they  were  apparently  influenced  by 
passion  or  prejudice  in  such  finding.  We  think  the  decided 
weight  of  the  testimony  supports  the  verdict. 

Second.  Appellee's  instruction  No.  3,  complained  of,  is  not 
obnoxious  to  the  criticism  upon  it,  by  appellant'c  counsel. 
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It  18  based  upon  a  hypothesis  fully  warranted  by  the  evi- 
dence in  the  case,  and  we  think  the  objection  thereto  is  not 
well  taken.  In  no  legal  sense  did  that  instruction  assume  the 
negligence  of  the  city.  It  is  urged  that  appellant's  11th  and 
13th  instructions  were  improperly  refused,  but  the  same  prin- 
ciple therein  contained,  was  clearly  contained  in  others  given 
for  the  appellant,  viz.,  the  6th,  6th,  7th,  8th,  9th  and  10th, 
and  there  could  be  no  need  for  repetition,  and  hence  no 
error  in  the  refusal  thereof. 

It  is  contended  that  the  court  erred  in  admitting  the  hus- 
band of  appellee  to  testify  in  her  behalf  over  appellant's 
objection  thereto^  It  is  settled  in  this  State  that  the  right 
of  action  for  personal  injuries  to  the  wife  is  property — her 
property;  she  alone  must  sue  for  the  recovery  of  damages  for 
such  injuries,  and  her  husband  can  not  without  her  consent 
release  them.  C.,B.  &  Q.  Ey.  Co.  v.  Dunn,  52  111.  260;  Martin 
V.  Kobson,  65  111.  137;  Chicago  v.  Spear,  Ex'x,  66  111.  154; 
Hennies  et  al.  v.  Vogel  et  al.,  66  111.  401;  C,  B.  &  Q.  Ry.  Co. 
V.  Dickson,  67  HI.  122.  Sec.  5,  of  Chap.  51,  R.  8..  111.,  pro- 
vides, "  That  no  husband  or  wife  shall  by  virtue  of  Sec.  1  of 
this  act,  be  rendered  competent  to  testify  for  or  against  each 
other,  *  *  *  except  in  cases  where  the  litigation  concerns 
the  separate  property  of  the  wife,  or  the  wife  would  bo  plaintiff 
or  defendant  if  unmarried,  etc."  In  the  case  at  bar  it  is  seen 
she  must  be  plaintiff,  whether  she  is  married  or  unmarried, 
and  the  litigation,  as  we  have  shown,  conceras  the  separate 
property  of  the  wife.  Mueller  v.  Rebhan  94  111.  148;  C,  B. 
&  Q.  Ry.  Co.  y.  Dunn,  supra. 

The  hnsband  of  appellee  was  therefore  a  competent  witness 
for  appellee,  and  the  court  below  did  not  err  in  so  holding. 

Upon  the  whole  record,  which  we  have  carefully  examined, 
we  think  the  evidence  fully  supported  the  verdict,  the  dam- 
ages were  not  excessive,  and  that  the  trial  court  did  not  err  in 
the  admission  or  rejection  of  evidence  on  the  trial,  or  in  giving 
or  refusal  of  instruction,  and  finding  no  reversible  error  in 
this  record,  the  judgment  of  the  trial  court  must  be  afi[irmed. 

Judgment  affirmed. 
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Accident  Tntturttnce — Mutual  Benefit  Association — Jurisdiction — Abate- 
tnent — Practice  Act,  Sec,  3 — Process—Service  of — Practice. 

1.  A  party  does  not  waive  the  right  toRRsign  for  error  in  the  Appellate 
Court  the  Rustaining  of  a  d*^murrer  to  a  plea  in  ab  itement  to  the  jurii^dic- 
tion  of  the  trial  court,  by  subsequently  aslcing  leave  of  the  court  to  plead  to 
the  merits. 

2.  In  an  action  to  recover  upon  an  accident  insurance  policy  issued  by  a 
mutual  accident  association,  this  court  holds  that  the  same  is  not  an  insur- 
ance company  within  Sees.  2  and  3  of  the  Practice  Act. 

3.  The  Legislature  has  the  power  to  define  what  shall  be  deemed  to  bo 
infiurance  companies,  and  to  regulate  the  practice  concerning  the  service  of 
summons  on  a  certain  class  of  incorporations. 

[Opinion  filod  December  8,  1890.] 

In  krkor  to  the  Circuit  Court  of  Marshall  Connty;  the 
Hon.  T.  M.  Shaw,  Judge,  presiding. 

Messrs.  John  M.  Hamilton,  Charles  C.  Gilbert  and 
Edwards  &  Evans,  for  plaintiff  in  error. 

The  plea  to  the  jurisdiction  of  the  court  is  good  and  should 
have  been  sustained.  Instead  of  that,  the  Circuit  Court 
wrongfully  sustained  a  demurrer  to  the  plea  to  the  jurisdic- 
tion, and  the  defendant  was  wrongfully  obliged  to  file  pleas  to 
the  merits  and  go  to  trial.  On  that  account  this  case  must  bo 
reversed  and  dismissed. 

The  Circuit  Court  of  Marshall  County  acquired  no  juris- 
diction in  this  case,  and  therefore  had  no  jurisdiction  to  try 
the  case,  or  to  enter  a  judgment  against  the  defendant 

The  defendant  is  not  a  tire  or  life  insurance  company,  but 
is  only  a  Mutual  Accident  Association,  organized  under  the 
act  of  the  General  Assembly,  in  force  July  1, 1883,  providing 
for  the  organization  of  such  associations.  Starr  &  Curtis' 
III.  Stats.  1348. 
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The  fact  that  the  defendant  is  organized  under  that  act  is 
set  out  in  the  plea  to  the  jurisdiction,  and  is  shown  by  the 
certificate  of  incorporation  in  the  bill  of  exceptions.  It  is  in 
no  sense  a  life  insurance  company. 

There  is  no  question  but  that  the  only  service  of  process 
wad  had  in  Cook  County  upon  the  president  of  the  associa- 
tion, and  that  both  the  president  and  the  association  are  legal 
residents  of  Cook  County. 

It  will  be  insisted  by  the  counsel  for  appellee  thfit  after  a 
plea  to  the  merits,  trial  and  verdict  for  plaintiff,  the  fact  of 
want  of  jurisdiction,  as  set  up  in  the  plea  to  the  jurisdiction 
and  shown  by  the  facts  in  the  record,  can  not  be  urged  as 
error  in  the  Appellate  Court. 

But  that  it  can  be  urged  as  error,  and  is  preserved  in  the 
record,  and  will  be  passed  on  by  the  Appellate  Court,  is  con- 
clusively shown  by  the  following  authorities.  The  plea  to 
the  jurisdiction  is  not  waived  by  subsequent  plea,  trial  and 
verdict. 

The  case  of  Drake  v.  Drake,  83  111.  52C,  is  a  case  exactly 
in  point.  There  a  plea  in  the  nature  of  a  plea  to  the  juris- 
diction was  tiled,  raising  exactly  the  same  question  of  service 
of  process  from  a  foreign  county  upon  a  defendant  residing 
in  Cook  county.  A  demurrer  was  interposed  to  the  plea  and 
sustained  by  the  court  Subsequently  the  general  issue  was 
pleaded  and  a  trial  had^resulting  in  a  verdict  for  the  plaintiff, 
and  on  appeal  to  the  Supreme  Court  the  case  was  reversed, 
solely  on  the  ground  of  error  of  the  lower  court  on  the  plea 
to  the  jurisdiction. 

It  was  the  only  point  decided,  and  the  court  there  repeat 
the  language  of  the  court  in  Humphrey  v.  Phillips  et  al.,  57 
111.  132,  as  follows:  "But  the  right  of  a  party  to  be  sued  in 
the  county  where  he  resides,  and  liave  his  cause  tried  there, 
is  statutory,  and  he  ought  not  to  be  denied  that  right — a 
right  to  him,  in  many  instances,  of  the  utmost  importance — 
by  any  technical  and  metaphysical  learning  in  regard  to  pleas 
in  abatement." 

In  Humphrey  v.  Phillips,  67  III.  135,  the  court  also  say: 
'*  The  plea  in  this  instance  is  meritorious  in  its  character,  in 
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addition  to  having  its  foundation  in  a  statutory  right.  A 
plaintiff  has  no  moral  or  lefijal  right  to  compel  a  defendant, 
through  mere  lapriciousness,  or  merely  for  the  sake  of  his 
own  convenience,  to  go  to  a  distant  part  of  the  State  to  make 
his  defense  to  any  supposed  cause  of  action." 

That  the  Appellate  or  Supreme  Court  will  pass  upon  the 
sufficiency  of  a  plea  in  abatement  in  the  nature  of  a  plea  to 
the  jurisdiction,  after  plea  to  the  merits,  trial  and  judgment, 
and  that  the  plea  in  abatement  is  not  waived  by  filing  other 
pleas  and  going  to  trial,  is  squarely  decided  by  the  Supreme 
Court  in  Delahay  v.  Clement,  3  Scam.  201,  overruling  a  for- 
mer case. 

In  Weld  V.  Hubbard,  11  III.  574,  the  Supreme  Court  say: 
"A  defendant,  by  pleading  in  bar  of  an  action  after  a  de- 
murrer has  been  sustained  to  aplea  in  abatement,  does  not 
thereby  waive  his  rights  under  the  plea  in  abatement,  but  may 
assign  for  error  the  decision  of  the  court  sustaining  the 
demurrer." 

The  court  did  not  obtain  jurisdiction  by  tliis  service.  C.  & 
V.  R  R.  Co.  V.  Joiner,  72  111.  520. 

The  plea  of  limitation  of  the  action,  and  the  evidence  show- 
ing that  this  suit  was  not  commenced  within  one  year  from 
the  time  the  cause  of  action  accrued,  are  good,  and  the  Cir- 
cuit Court  erred  in  not  holding  with  the  defendant  on  the 
plea  of  limitation,  and  dismissing  this  suit 

The  certificate  of  insurance  in  evidence  in  this  case  pro- 
vides, among  other  things,  as  follows:  '*And  no  suit  or  pro- 
ceeding at  law  or  equity  shall  be  brought  or  arbitrated  to 
recover  any  sum  hereby  provided  for  unless  the  same  is  com- 
menced within  one  year  from  the  time  the  right  of  action 
accrues." 

It  was  one  vear  from  the  time  when  circumstances  were 
such  that  the  plaintiff's  right  of  action  "  accrued,"  or,  in 
other  words,  one  year  from  the  time  when  she  might  have 
commenced  her  action.  She  might  have  commenced  her 
action  on  the  3d  day  of  June,  1887.  She  did  not  commence 
it  until  July  27,  1888,  therefore  the  bar  was  certainly  and 
absolutely  complete,  as  shown  by  the  following  authorities: 
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Ill  Humplircy  v.  Cole,  14  111.  App.  Ct  62,  tlie  Appellate 
Court  saj :  **  In  Hjman  v.  McVeigh,  decided  by  the  Supreme 
Court  in  1878,  in  the  Chicago  Legal  News,  Vol.  10,  157, 
and  mentioned  amon^  the  ui]reported  cases  at  the  end  of  87th 
111.,  the  phrase  in  onr  statute  *  when  a  canse  of  action  has 
arisen  in  a  State  or  Territory  out  of  this  State,'  was  construed. 
And  the  court  say  the  words,  *  when  a  cause  of  action  has 
arisen,'  as  they  occur  in  tlie  statute  pleaded,  should  be  con- 
strued as  meaning  when  jurisdiction  exists  in  the  courts  of  a 
State  to  adjudicate  between  the  parties  upon  the  particular 
cause  of  action,  if  properly  invoked,  or,  in  other  words,  when 
the  plaintiff  has  the  right  to  sue  the  defendant  in  the  courts 
of  the  State  upon  the  particular  cause  of  action,  without 
regard  to  the  place  where  the  cause  of  action  had  its  origin." 
We  confidently  submit  that  the  phrase  "  from  the  time  the 
cause  of  action  accrues,"  is  exactly  synonymous  with  the 
]>hrase  ^*  when  the  cause  of  action  lias  arisen,"  and  must 
receive  exactly  the  same  construction. 

In  Williamsburg  City  Ins.  Co.  v.  Cary,  88  111.  457,  the 
Supreme  Court  say :  ^'  The  president,  on  examination,  decided 
the  assured  had  no  legal  claim  upon  the  company  for  the 
loss.  ♦  *  *  The  time  given  in  which  to  make  payment 
of  the  loss  was  of  no  value  to  the  company,  for  it  did  not 
intend  to  pay  at  all,  and  the  assured  was  at  liberty  to  bring 
her  action  at  once."  The  sixty  days  clause  "  was  rendered 
minatory,"  say  the  court.  Did  not  the  plaintiff's  right  of 
action  "accrue"  in  this  case  when  she  was  at  liberty  to  bring 
6uit  at  once  on  the  peremptory  refusal  of  the  defendant  to 
pay  ?     Clearly  so. 

Wliere  the  policy  requires  that  suit  must  be  brought  within 
twelve  months  from  date  of  loss,  the  action  must  be  brought 
within  that  time,  although  the  com[>any  had  sixty  days  in 
wliich  to  pay  the  loss,  and  the  policy  provided  no  suit  should 
\>o  sustained  until  after  an  award.  This  case  also  in  effect 
liolds  that  if  the  policy  had  provided  that  action  must  be 
bnMiglit  witliin  twelve  months  after  action  accrues,  the  time 
begins  to  run  from  the  time  when  plaintiff  might  have  sued. 
Joluison  et  al.  v.  Humboldt  Ins.  Co.,  91  III  92.     To  the  same 
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effect  is  Fullinan  v.  N.  Y.  Union  Ins.  Co.,  7  Gray  (Mass.)  Ql, 
and  Virginia  F.  &  M.  Ins.  Co.  v.  Wells,  Trustee,  3  Soutlieast- 
ern  Rep.  349. 

'*  The  limitation  bcf^ins  to  rnn  from  the  time  the  right  of 
action  accrues,  notwithstanding  tliere  is  a  clause  in  the  policy 
that  the  insurance  company  may  liave  sixty  days  after  proofs 
to  pay  the  loss."  Vetto  v.  Clinton  Fire  lus.  Co.,  30  Fed. 
Rep.  668. 

Where  liability  is  denied  by  the  insurance  company  suit 
may  be  brought  at  once,  notwithstanding  the  sixty  days 
clause.  The  right  of  action  has  accrued.  Georgia  Home 
Ins.  Co.  V.  Jacob3,  56  Tex.  371;  Farmers  Mut.  Fire  Ins.  Co. 
V.  Barr,  94  Pa.  St  350. 

The  clause  in  an  insurance  policy  limiting  the  action  to  bo 
commenced  "  within  twelve  months  next  after  the  cause  of 
action  shall  accrue,"  has  been  construed  by  the  Supreme 
Court  of  New  Brunswick  to  mean,  "  a  case  where  the  plaint- 
iff would  have  power  to  prosecute  his  action  with  effect." 
Ketchum  v.  The  Protection  Ins.  Co.,  1  Allen  (New  Bruns- 
wick), 140  and  166. 

A  clause  limiting  the  time  when  actions  may  bebrou'jht  on 
an  insurance  policy  to  twelve  months  "  from  time  right  of 
action  accrued,"  in  sustained  in  Gray  v.  Hartford  Ins.  Co.,  1 
Blatch.  280,  and  Brown  v.  Roger  Williams  lus.  Co.,  5  R.  L 
400. 

Where  the  policy  yjrovided  that  suit  must  be  brought 
within  one  year  from  the  date  of  loss,  and  also  that  the  insur- 
ance company  should  have  sixty  days  after  proof  of  claim  to 
pay  the  loss,  the  plaintiff  contended  that  the  one  year  limita- 
tion did  not  begin  to  run  until  the  end  of  the  sixty  days;  bat 
the  Supreme  Court  of  Louisiana  held  that  it  did  begin  to  run 
from  date  of  loss,  notwithstanding  the  sixty  days  clause,  and 
that  the  action  was  barred  because  not  commenced  within  a 
year.     Garreway  v.  Merchants  Mut.  Ins.  Co.,  26  La.  An.  298. 

A  clause  limiting  the  cause  of  action  on  an  insurance  policy 
to  ^^six  months  next  after  the  cause  of  action  shall  liave 
accrued,"  is  sustained  in  Brown  v.  Savannah  Mut.  Ins.  Co., 
24  Ga.  101;  and  seeAllegre  v.  Ins.  Co.,  6  Harris  &  J.  (Md.) 
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413.     Tho  saino  doctrine   is   held   in    Strong  v.  Harvey,  3 
Bingham  E.  C.  L  Kep.  303. 

Tho  Sapreme  Court  of  Kansas  hold  that  the  clanse  in  an 
insurance  policy  giving  the  company  sixty  days  in  which  to 
pay  the  loss  is  wholly  for  its  benefit,  and  that  in  case  of 
refusal  to  pay  and  denial  of  liability  the  right  of  action 
accrues  to, the  insured  at  once.  Cobb  v.  Ins.  Co.  of  N.  A.,  11 
Kas.  93. 

The  Supreme  Court  of  Delaware  say  that  a  provision  in  a 
policy  of  insurance  giving  the  company  ninety  days  after 
proof  to  pay  a  loss  is  a  clause  of  limitation  wholly  in  favor 
of  the  company,  and  may  be  waived  by  it ;  that  it  is  waived 
by  a  refusal  of  the  president  of  tho  company  to  pay  the  loss 
and  that  upon  such  refusal  the  right  of  action  at  once  accrues 
to  the  insured.  Iloffecker  v.  New  Castle  Ins.  Co.,  5  Del. 
101. 

The  New  York  Court  of  Appeals  say  that  the  statute  of 
limitations,  even  in  equity,  "  begins  to  run  as  at  law  as  soon 
as  the  party  has  a  right  to  apply  to  the  proper  tribunal  for 
relief,"  and  "  the  statute  of  limitations  begins  to  run  at  the 
tinae  the  plaintiff  might  bring  his  equitable  action,  and  is 
charged  with  notice  that  his  right  is  denied."  Of  course  the 
same  rule  applies  where  the  limitation  is  by  contract.  Bruce 
V.  Tilson,  25  N.  Y.  194. 

In  Norwich  &  N.  Y.  F.  Co.  v.  The  Western  Mass.  Ins. 
Co.,  34  Conn.  561,  the  Supreme  Court  of  Connecticut  say : 
**  There  was  a  provision  in  the  policy  tbat  the  loss  was  pay- 
able at  any  time  within  sixty  days  after  notice  and  preliminary 
proofs  to  the  underwriters.  Had  the  matter  gone  through 
tlie  formal  stages  provided  for  in  the  policy,  and  the  proofs 
been  made,  without  any  denial  of  all  liability  on  another 
ground,  then  no  suit  could  have  been  sustained  on  the  policy 
until  the  sixty  days  had  expired.  This  clause  was  for  the 
protection  or  convenience  of  t^lie  underwriters ;  but  when 
they  waived  preliminary  proofs  they  also  waived  the  benefit 
of  this  stipulation  and  rendered  it  nugatory." 

"  A  clause  in  a  policy  requiring  payment  to  be  made  in 
Bixty  days  after  loss  and  filing  proof  at  the  oflico  of  the  under- 
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writers  applies  to  cases  of  an  adjustment  by  the  officer  and  to 
no  otlier.  If  the  company  refuse  to  adjust,  an  action  will  lie 
within  the  sixty  days."  Phillips  v.  Protection  Ins.  Co.,  14 
Mo.  221;  Sehwarzbach  v.  Ohio  Valley  P.  U.,  25  W.  Va.  622. 

Stipulations  in  policies  of  insurance  limiting  the  time  within 
which  claims  sliall  be  prosecuted  are  valid  and  leii^al  and 
form  the  law  for  the  parties.  Blanks  v.  Hibernia  Ins.  Co., 
36  La,  An.  599. 

The  New  York  Court  of  Appeals  say  the  limitation  in  the 
policy  of  time  to  sue  after  the  right  accrues,  means  "  from 
the  time  the  claim  or  right  against  the  company  has  been 
])erfected,  *  *  *  when  the  plaintiffs  could  have  eom- 
menced  their  action.  The  object  is  to  compel  an  early  litiga- 
tion after  the  right  to  sue  attaclied."  Mayor  of  Kew  York 
V.  Hamilton  F.  Ins.  Co.,  39  N.  Y.  45. 

The  same  court  held  in  a  case  where  the  limitation  clan^e 
was  "  twelve  months  after  the  loss  shall  occur,"  that  the 
limitation  did  not  begin  to  run  from  the  date  of  the  fire,  but 
from  the  time  when  proofs  of  loss  and  other  preliminaries 
being  made,  the  loss  lias  become  a  fixed  demand  against  the 
company,  and  the  assured  has  a  right  to  bring  an  action  for 
it"    Ilay  v.  Star  Fire  Ins.  Co.,  77  N.  Y.  243. 

Messrs.  Barnes  &  Barnes,. for  defendant  in  error. 

There  can  be  no  question  that  the  plaintiff  in  error  is  an 
insurance  company  within  the  meaning  of  the  third  section  of 
the  practice  act  cited  above,  as  well  as  within  the  decisions  of 
this  State.  Covenant  B.  Ass'n  of  111.  v.  Spies,  114  Hi.  463; 
Bloomington  M.  B.  Ass'n  v.  Blue,  120  111.  121;  Fire  Ins.  Co. 
v.  Swigert,  120  111.  36. 

But  plaintiff  in  error  insists  that  it  is  exempted  from  said 
third  section  by  the  ninth  section  of  the  act  under  which  it 
claims  organization  found  on  page  1350,  of  Chap.  73,  Vol.  2, 
Starr  &  C.  III.  Stats.,  and  on  page  345,  of  Vol.  3,  Starr  &  C. 
111.  Stats.,  Sec.  9,  of  Chap.  73. 

We  hold  that  tiiis  section  on  which  plaintiff  in  error  relies 
has  nothing  whatever  to  do  with  the  forum  of  the  suit  or  the 
remedy  on  the  contract  of  insurance. 
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A  careful  reading  of  the  section  will  show  that  it  relates 
and  was  intended  only  to  relate  to  the  conditions  upon  which 
it  should  be  allowed  to  organize  and  do  business. 

In  a  case  where  plea  to  the  jurisdiction  was  disallowed, 
there  was  afterward  pleas  to  the  merits,  and  the  court  said : 
*'They  have  pleaded  to  the  merits,  and  that  cures  all  ante- 
cedent irregularities  of  process — defective  service,  or  an 
entire  want  of  service."  Mineral  Point  R.  R.  Co.  v.  Kup 
22  111.  9;  Knox  v.  Summers,  3  Cranch,  496. 
,  Pi'oeuring  time  to  plea  was  a  waiver  of  plea  to  jurisdiction. 
Cooley  v.  Lawrence,  5  Duer,  610;  Qniram  v.  Tilton,  2  Duer, 
648;  Ayere  v.  Western  R.  R.  Corp.,  48  Barb.  132. 

Any  uncertainty  or  ambiguity  in  the  policy  must  be  re- 
solved against  the  company.  Spare  v.  Home  M.  I.  Co.,  17 
Fed.  R.  568;  Niagara  R  Ins.  Co.  v.  Scammon,  100  111.  644. 

When,  as  in  this  case,  the  limitation  is  claimed  by  the  con- 
tract, the  terms  of  the  contract  are  to  control.  And  that  was 
one  year  and  sixty  days  after  proofs,  and  the  defendant  could 
not  without  the  consent  of  plaintiff  change  the  period  of  lim- 
itation.    DeMass  v.  Newton,  31  Ind.  219. 

The* refusal  of  the  company  to  pay  on  the  ground  that  pol- 
icy had  elapsed  may  be  a  waiver  of  the  right  to  proofs  of 
loss  and  sixty  days  "after  to  pay;  yet  the  plaintiff  claiming  the 
policy  in  force  must  sue  within  one  j'ear  after  the  sixty  days 
given  the  company  to  pay.  Farmers  M.  F.  Ins.  Co.  v.  Barr, 
94  Pa.  350. 

The  limitation  is  against  the  plaintiff's  right  and  can  not 
defeat  her,  unless  its  just  construction  requires  it.  Hay  v. 
Starr  F.  Ins.  Co.,  77  N.  Y.  235  (244);  Mayor  v.  Hamilton  F. 
Ins.  Co.,  39  N.  Y.  46. 

The  above  are  authorities  that  where  time  is  given  to  pay 
and  limitation  is  fixed  at  so  long  after  loss,  courts  hold  it  to 
mean  bo  long  after  right  to  sue  accinies.  And  to  same  effect 
is  Miller  v.  Hartford  Ins.  Co.,  7  la.  704. 

But  we  now  cite  the  court  to  a  case  by  an  able  court  pre- 
cisely in  point,  and  holding  that  while  refusal  to  pay  by  the 
company  was  a  waiver  of  the  sixty  days'  time  to  pay,  it  did  not 
set  the  limitation  running  and  did  not  change  the  period  of 
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liniitatioD  fixed  by  the  contract,  which  was  one  year  after 
cause  of  action  accrued.  That  if  payment  was  peremptorily 
refused  the  plaintiff  might  have  sued  at  once,  but  was  not 
bound  to  sue  before  the  time  required  by  the  policy  or  con- 
tract.    See  Spare  v.  Ilome  M.  Ins.  Co.,  9  Sawyer,  142, 

Lacey,  J.  This  suit  was  commenced  at  the  October  term, 
A.  D.  1888,  of  the  Circuit  Court  of  Marshall  County,  by 
defendant  in  error,  to  recover  damages  to  her  resulting  from 
the  loss  of  her  husband,  whose  life  was  insured  in  an  accident 
policy  of  plaintiff  in  error,  for  $4,000,  The  defendant  in 
error  resided  in  Marshall  County,  III.,  and  brought  suit  in  that 
county  and  caused  the  summons  to  issue,  directed  to  the 
sheriff  of  Cook  County,  who,  on  the  Ist  day  of  August,  18S8, 
served  it  on  John  M.  Hamilton,  president  of  plaintiff  in  error, 
in  said  Cook  County,  and  returned  the  same  so  served  to  the 
office  of  the  Circuit  Court  of  Marshall  County.  On  January 
14,  1889,  plaintiff  in  error  filed  its  plea  in  abatement  to 
the  jurisdiction  of  the  court  in  said  action  by  Robert  B. 
Edwards,  its  attorney  in  fact,  in  which  it  formally  averred  that 
before  and  at  the  time  of  the  commencement  of  the  action 
by  the  defendant  in  error,  it  was,  and  still  is,  an  association, 
organized  under  an  act  of  the  General  Assembly  of  the  State 
of  Illinois,  entitled  *'  An  Act  to  provide  for  the  organization 
and  management  of  corporations,  associations  and  societies 
for  the  purpose  of  furnishing  life,  indemnity  or  pecuniary 
benefit  to  the  widows,  orphans,  heirs,  relatives  and  devisees 
of  deceased  members,  or  accident,  or  permanent  disability 
indemnity  to  members  thereof,"  approved  June  18,  1883, 
and  in  fol*ce  July  1,  1883;  and  that  the  defendant  at  the  time 
of  the  said  organization,  and  before  and  after  the  time  of  the 
commencement  of  this  suit,  had  and  still  has  its  principal 
office  and  situs  and  residence  in  the  city  of  Chicago,  Cook 
County,  Illinois,  and  not  in  said  county  of  Marshall,  and  plaint- 
iff in  error  was  not  found  or  served  in  said  Marshall  County, 
Illinois,  but  in  Cook  County,  Illinois,  and  that  it  is  not  now, 
and  was  not  at  the  time  of  said  service,  an  insurance  company, 
within  the  meaning  of  and  subject  to  service  of  process  as 


Second  Disteict-t-May  Term,  1890.        423 

Union  Mutual  Accident  A<«8*n  v.  Riel. 

provided  in  the  act  of  the  General  Assembly  of  said  State 
entitled,  "An  Act  concerning  the  jurisdiction  of  Circuit 
Courts  in  cases  instituted  against  life  insurance  companies," 
approved  April  3,  1873,  and  in  force  July  1,  1873,  nor  did 
any  of  its  members  at  any  time  since  its  organization  receive 
or  become  entitled  to  any  moneys  as  profits  from  the  business 
of  said  organization,  etc.  To  this  plea  in  abatement  the  court 
sustained  the  demurrer  interposed  by  defendant  in  error. 
Thereupon  plaintiff  in  error  took  leave  and  pleaded  to  the 
merits  of  the  case.  Afterward,  upon  a  trial  before  a  jury, 
a  verdict  was  returned  in  favor  of  defendant  in  error  for 
^,526.54,  and  judgment  rendered  thereon  against  plaintiff  in 
error  for  that  amount,  to  reverse  which  this  writ  of  error  is 
sued  out 

Among  other  things,  plaintiff  in  error  assigns  for  error  the 
sustaining  the  demurrer  to  the  plea  in  abatement  to  the 
jurisdiction  of  the  court,  but  to  the  consideration  of  this 
question  by  this  court  defendant  in  error  objects,  for  the 
alleged  reason  that  plaintiff  in  error  had  waived  its  right  to 
raise  that  question  here  by  its  action  in  asking  leave  and 
pleading  to  the  merits  of  the  case.  Several  other  errors  are 
assigned  by  the  plaintiff  in  error,  but  in  the  view  we  take  of 
the  case  it  will  only  be  necessary  for  this  court  to  decide  the 
two  iii*8t  questions  raised  by  the  record,  and  we  shall  therefore 
not  notice  any  of  the  other  various  errors  assigned  on  the 
record  and  urged  here.  Naturally  the  first  question  for  us  to 
consider  will  be  whether  or  not  the  plaintiff  in  error  waived 
its  right  to  assign  for  error  here  the  action  of  the  court  in 
sustaining  the  demurrer  to  the  plea  in  abatement,  by  pleading 
in  bar,  as  in  case  of  our  deciding  in  the  atiSrmativo  we  can  not 
consider  the  error  assigned  on  the  demurrer.  Upon  this 
point  we  need  scarcely  say  more  than  that  we  have  carefully 
examined  the  law  and  the  decisions  of  the  Supreme  Court 
upon  this  point,  and  find  that  it  is  fully  held  in  various  cases 
that  a  party  does  not  waive  the  right  to  assign  for  error  in 
the  Appellate  Court  the  sustaining  of  a  demurrer  to  a  plea  in 
abatement  to  the  jurisdiction  of  the  trial  court  by  subsequently 
asking  leave  of  the  court  to  plead   to  the  merits.     And  we 
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find  no  cases  in  force  holding  otherwise.  Delehay  v.  Clement, 
3  Scam.  201;  Weld  v.  Hubbard,  11  111.  574;  C.'&  V.  R  R. 
Co.  V.  Joiner,  72  III.  520;  see,  also,  Humphrey  v.  Phillips,  57 
111.  135,  and  Drake  v.  Drake,  83  111.  52G. 

We  sliall  then  proceed  to  consider  and  determine  tlie 
question  of  the  riglit  to  serve  the  plaintiff  in  error  with 
Buminons  in  Cook  County.  The  material  allegations  of  the 
plea  in  abatement  is  as  to  wheiher  plaintiff  in  error  is  an  insur- 
ance company  witliin  the  meaning  of  Sec.  3  of  the  Practice 
Act,  Starr  &  C.  111.  Stats.  If  so,  then  the  service  was 
I)ro|:er,  otherwise  improper,  and  the  demurrer  to  the  plea 
should  have  been  overruled.  After  a  full  investigation  of  all 
the  statutes  bearing  upon  the  question,  and  the  general  law  as 
to  what  constitutes  an  insurance  com))any  within  the  meaning 
of  that  terra  as  generally  understood,  we  are  clearly  of  the 
opinion  that  plaintiff  in  error  is  not  an  insurance  company, 
either  fire  or  life,  and  not  subject  to  be  served  with  process 
out  of  the  county  where  it  has  its  office  or  residence,  as  was 
according  to  the  plea  in  this  case  averred. 

The  second  section  of  the  Practice  Act  provides  that  "It 
shall  not  be  lawful  for  any  plaintiff  to  sue  any  defendant  out 
of  the  county  where  the  latter  resides  or  may  be  found  except 
in  local  actions,  etc.,"  and  the  third  section  provides  that  ^*  the 
Circuit  Court  of  the  county  wherein  the  plaintiff  or  com- 
plainant may  reside  shall  have  jurisdiction  of  all  actions  here- 
after to  be  commenced  by  any  individual  against  any  fire  or 
life  insurance  company,  either  incorporated  by  any  law  of  this 
State  or  doing  business  in  this  State.  And  all  process  issued 
in  any  cause  commenced  in  the  county  wherein  the  plaintiff 
may  reside,  wherein  an  individual  may  be  plaintiff  or  com- 
plainant, and  such  company  defendant,  may  be  directed  to  any 
county  of  this  State  for  service  and  return."  The  general 
rule  as  established  by  the  statute,  is  that  any  defendant  or 
respondent  may  not  be  sued  out  of  the  county  where  he 
resides,  or  may  be  found,  with  tlie  exception  of  fire  or  life 
insurance  companies,  which  may  be  sued  where  the  plaintiff 
or  complainant  resides. 

Now,  if  the  plaintiff  in  error  can  not  be  elassed  as  a  life 
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insarancc  company,  clearly  it  can  not  be  sued  except  in  the 
county  where  it  in  legal  contemplation  resides,  that  is,  in  Cook 
county. 

The  plea  avers  that  none  of  plaintiff  in  error's  members  at 
any  time  since  its  organization  became  entitled  to  or  received 
any  money  as  profits  from  the  business  of  the  organization, 
and  the  act  under  which  it  was  incorporated  forbade  the  re- 
ceiving such  profits.  In  Golden  Eulo  v.  The  People,  118  III. 
492,  the  Supreme  Court  say:  ^*  Not  to  be  deemed  an  insur- 
ance company  under  the  act,  it  must  be  intended  to  benefit 
the  widows,  orphans,  heirs  and  devisees  of  deceased  members 
and  members  who  have  received  a  permanent  disability,  and 
whore  members  receive  no  money,  as  profits  or  otherwise, 
except  for  permanent  disability."  Now  no  profits  of  the  kind 
forbidden  were  to  be  received  by  any  member  of  plaintiff 
in  error's  organization.  Hence  it  does  not  fall  within  the 
definition  of  an  insumnce  company. 

Besides  this,  the  legislation  under  the  act  under  which  the 
corporation  of  plaintiff  in  error  was  organized,  exj)ressly 
provides  (Sec.  9,  Starr  &  C.  111.  Stats.  1350):  "All  corpo- 
rations, associations  or  societies,  organized  under  the  pro- 
visions of  this  act,  *  *  *  for  the  purpose  of  furnishing 
life,  accident  or  permanent  disability,  indemnity  or  mortu- 
ary benefit  on  the  assessment  plan^  in  accordance  with 
the  provisions  of  the  first  section  of  this  act,  shall  not 
be  deemed  insurance  companies,  nor  subject  to  the  laws 
of  this  State  relating  thereto."  We  have  no  doubt  that 
the  Legislature  has  the  power  to  define  what  shall  or  shall 
not  be  deemed  or  held  to  be  insurance  companies  in  this  State, 
or  to  regulate  the  practice  concerning  the  service  of  sum- 
mons on  a  certain  class  of  incorporations.  So,  as  the  plaintiff 
in  error  was  and  is  not  a  corporation  falling  within  the  class 
of  insurance,  fire  or  life  companies,  and  became  expressly  ex- 
cluded from  such  class  by  the  statute,  we  are  clearly  of  the  opin- 
ion that  the  third  section  of  the  practice  act  does  not  apply, 
and  that  the  service  of  summons  was  illegal,  being  served  in 
a  county  not  authorized  by  law,  and  that,  in  consequence,  the 
court  below  failed  to  acquire  jurisdiction  of  the  plaintiff  in 
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error,  and  should  have  overrnled  the  defendant  in  error^s 
demurrer  to  the  plea  in  abatements.  Tliis  waB  held  under  a 
statute  similar,  thougli  not  as  express  and  definite  as  the  one 
under  which  the  plaintiff  corporation  in  this  case  was  organ- 
ized bj  the  Appellate  Court  of  the  Third  District  in  N.  W. 
Life  Association  v.  Stout,  32  111.  A  pp.  31. 

The  objection  is  made  by  defendant  in  error  that  the  plea 
does  not  set  out  the  title  of  the  act  under  which  the  )  laintilf 
in  error  is  averred  to  be  organized,  in  that  the  word  "  and  " 
instead  of  "  or  "  is  used  in  usinor  the  words  "  associations  or 
societies,''  as  used  in  the  statute.  While  we  do  not  deem 
this  a  material  variance,  yet  the  real  material  averment  was 
as  to  whether  plaintiff  in  error  was  or  was  not  an  insurance 
company,  which  was  expressly  made. 

The  averment  that  the  plaintiff  in  error  was  organized 
under  the  first  section  of  the  act,  was  sufficient  without  fur- 
ther negative  averments,  except  the  one  made  that  no  profits 
were  to  be  shared  by  living  members.  That  portion  of  Sec. 
9  which  provides  that  the  act  shall  not  apply  to  organizations 
purely  social,  religious  or  benevolent,"  where  no  commissions 
are  j^aid,  nor  salaried  officers  or  agents  or  employes,"  has  no 
application  to  the  questions  here  involved,  as  is  supposed  by 
counsel  for  defendant  in  error.  That  has  reference  to  an 
entirely  diflPerent  question. 

Holding,  then,  that  the  court  erred  in  sustaining  defendant 
in  error's  demurrer  to  plaintiff  in  error's  plea  in  abatement, 
and  that  the  court  below  acquired  no  jurisdiction  by  the  service 
on  the  president  of  the  company  in  Cook  County,  the  judg- 
ment of  the  court  below  is  reversed  and  the  cause  remanded. 

Iievei*sed  a7id  remanded. 


Benjamin  Botes 

V. 

John  Van  Wert. 


Nniftatieex  —  Obstruction  of  A  lley  —  Practice  —  Supplemental    Bill- 
Abatement, 


I 


Second  District — May  Term,  1890.        427 

Boyes  v.  Van  Wert. 

1.  The  propriety  of  filinsr  a  supplemental  bill  can  not  be  primarily 
raised  herein,  where  the  defendant  in  the  trial  court  treated  it  as  a  proper 
proceeding,  and  answered  the  same  on  its  merits,  and  went  to  trial. 

2.  This  court  holds  as  erroneous  the  dismissal  of  the  supplemental  bill  in 
the  case  presented,  the  same  charging  defendant  with  maintaining  a  nui- 
sance in  permitting  an  outhouse  to  remain  in  a  certain  alley,  abatement 
thereof  being  requested. 

[Opinion  filed  December  8,  1890.] 

In  khror  to  the  Circuit  Court  of  Kane  Countv:  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

Messrs.  W.  J.  Brown  and  Chakles  Wheaton,  for  plaintiff 
in  error. 

Messi*s.  BoTSFOED  &  Wayne,  for  defendant  in  error. 

C.  B.  Smith,  P.  J.  This  was  a  bill  filed  on  behalf  of  plaint- 
iff in  error  to  enjoin  defendant  in  error  from  making  an 
improper  use  of  and  obstructing  a  certain  alley  which  I'uns 
between  the  premises  of  plaintiff  and  defendant.  Both  par- 
ties had  improved  their  premises  up  to  and  adjoining  the 
alley,  and  each  needed  the  use  of  the  alley  in  approaching  and 
using  their  buildings,  abutting  the  alley. 

Defendant  in  error  erected  a  privy  in  this  alley  to  and 
adjacent  to  the  line  of  plaintiff's  premises  in  such  manner  as 
to  interfere  with  plaintiff's  rightful  and  lawful  use  of  the 
alley  and  so  as  to  obstruct  the  free  and  easy  approach  to  his 
boildings  abutting  the  alley.  Upon  the  hearing  of  the 
original  bill  the  court  found  the  alley  to  exist  and  declared 
the  rights  of  the  parties  mentioned,  but  declined  to  require 
defendant  to  remove  the  building  in  question.  A  supple- 
mental bill  was  filed  charging  defendant  with  maintaining  a 
naisance  in  permitting  the  privy  to  remain  and  asking  the 
court  to  abate  it.  The  defendant  answered  this  supplemental 
bill,  and  a  trial  was  had  on  the  merits.  Upon  the  hearing  the 
court  dismissed  the  supplemental  bill.  The  plaintiff  in  error 
now  brings  the  record  before  us  and  assigns  the  action  of  the 
court  in  dismissing  his  supplemental  bill  as  error.  We  think 
this  error  is  well  assigned. 
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An  examination  of  the  evidence,  we  think,  clearly  estab- 
lishes the  fact  that  this  privy  was  a  nuisance  to  tlie  plaintifif's 
property,  and  a  grossly  improper  use  of  this  alley  by  defend- 
ant in  error,  and  it  should  have  bjen  abated  by  the  court,  and 
refusing  to  do  so  was  error.  The  defendant  in  error  raises  a 
question  of  practice  as  to  the  propriety  of  tilin^^  a  supple- 
mental bill. 

Whether  or  not  tliis  was  correct  practice  we  will  not  now 
determine.  The  defendant  treated  it  as  a  proper  proceeding 
and  answered  the  bill  on  its  merits,  and  went  to  trial,  and  it 
is  now  too  late  to  raise  the  question  for  the  first  time  in  tliis 
court. 

The  decree  of  the  court  will  be  reversed  and  the  cause 
remanded  with  directions  to  the  court  to  grant  the  pniyer  of 
the  supplemental  bill  at  the  costs  of  the  defendant  in  error. 

lievei'Bed  and  reinatulcd. 


The  People  of  the  State  of  Illinois,  fob  use,  etc., 

V. 

Arthur  T.  Bartels  et  al. 

Principal  and  Surety —Probate  Clerk — Acknowledgment  of  Deeds  by — 
Bond — Conditions — Action  on — Pleading. 

1.  The  taking  of  the  acknowledgment  of  deeds  is  not  a  duty  imposed 
by  law  upon  clerks  of  probate  courts. 

2.  The  obIig>ition8  of  the  pureties  upon  the  bond  of  such  officers  must  be 
strictly  construed;  their  liability  can  not  be  extended  by  implication. 

8.  A  certificate  of  acknowiedfirment  of  a  mortgage  made  out  and  signed 
by  such  clerk,  the  same  setting  forth  that  the  mortgagor  was  personally 
known  to  him,  etc.,  the  fact  being  that  another  personated  the  individual 
in  question,  is  not  such  an  act  as  will  render  his  sureties  liable  for  any 
injury  arising  therefrom. 

[Opinion  filed  December  8, 1S90.] 

In  error  to  the  Circuit  Court  of  La  Salle  Connty;  the 
Hon.  Charles  Blanouard,  Jad^e,  presiding. 
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Mr.  D.  B.  Snow,  for  the  plaintiffs  in  error. 

"  Acts  done  by  virtue  and  authority  of  oflSce — virtute 
officii — are  clearly  to  be  regarded  as  official  acts,  and  render 
the  sureties  responsible;  but  acts  done  merely  under  the  color 
of  office,  colore  officii^  do  not  stand  upon  so  clear  a  ground. 
The  distinction  between  them  has  been  stated  thus:  Acts  done 
virtute  officii  are  where  they  are  within  the  authority  of  the 
officer,  but  in  doing  them  he  exercises  that  authority  improp- 
erly or  abuses  the  confidence  which  the  law  reposes  in  him; 
whilst  acts  done  colore  officii^  are  where  they  are  of  such  a 
nature  that  his  office  gives  him  no  authority  to  do  them."  In 
support  of  the  text  the  author  cites  numerous  cases  in  the 
notes.  Every  official  act,  in  its  nature  ministerial,  which  is 
done  improperly  and  in  abuse  of  that  confidence  which  the 
law  reposes  in  the  officer,  is  a  breach  of  the  official  bond 
given  by  such  officer. 

"The  sureties  on  the  bond  of  a  clerk,  conditioned  for  the  faith- 
ful performance  of  the  duties  of  his  office,  are  liable  for  any 
failure  on  his  part  to  perform  an  official  duty."  "  They  are 
liable  for  his  non-feasance  as  well  as  misfeasance.  *  *  * 
Where  by  implication  from  various  statutes  the  clerk  of  a 
court  was  authorized  to  receive  money  upon  judgments 
recorded  in  his  office,  it  was  held  that  his  sureties  were  liable 
for  money  so  received  by  him."  Brandt  on  Suretyship  and 
Guaranty,  Sec.  453  and  notes.  Wharton  on  Negligence,  Sec. 
284  and  notes;  Story  on  Agency,  Sec.  320. 

While  it  is  true  that  sureties  who  have  undertaken  to  become 
responsible  for  the  defaults  of  their  principal  in  respect  to  a 
particular  office  are  not  liable  for  the  defaults  of  the  same 
principal  in  his  character  as  the  incumbent  of  another  and  inde- 
pendent office,  yet  even  then,  if  the  duties  of  the  second  office 
were  by  law  then  made  a  part  of  the  regular  duties  of  the 
first,  or  if  the  duties  of  the  second  office  were  such  as  the 
officer,  as  the  incumbent  of  the  first  office,  might  naturally  and 
legally  be  called  upon  to  perform,  then  the  sureties  upon  the 
bond  for  the  first  office  are  liable  to  any  person  injured  by  the 
neglect  or  failure  of  the  officer  to  properly  perform  his  duty. 
Mechem's  Public  Office  and  Officers,  See.  285;  citing,  Hub- 
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bard  v.  E'den,  43  Ohio  State,  3&0;  VanValkenberg  v.  Patter- 
son,  47  N.  J.  L.  146;  Satterfiold  v.  People,  104  111.  448. 

In  the  case  at  bar  Bartels  held  but  a  single  office  and  assumed 
to  take  the  acknowledgment  in  qnestkm  as  clerk  of  the  Pro- 
bate Court.  If.  as  averred  in  each  count  of  the  declaration, 
this  officer  made  a  false  and  fraudulent  certificate  of  acknowl- 
edgment and  Cornelia  A.  Munson  was  injured  thereby,  then 
Bartek  did  not  well  and  faithfully  do  and  perform  all  tlio 
duties  of  his  office,  and  he  and  his  bondsmen  must  respond  to 
an  action  upon  his  official  bond.  As  clerk  of  the  Probate 
Court,  in  the  performance  of  an  official  act,  he  violated  an 
express  provision  of  the  statute.  The  beneticial  plaintiff  wouKl 
not  have  parted  with  her  money  had  it  not  been  for  the  certif- 
icate of  the  probate  clerk,  stating  that  Goodrich  had  acknowl- 
edged the  execution  of  the  mortgage.  She  knew  that  the 
clerk  of  the  Probate  Court  w^as  duly  authorized  to  take  and 
cert  if}'  acknowledgments,  and  had  a  right  to  rely  upon  the 
certificate  made  by  him  and  bearing  the  impress  of  his  official 
seal.  The  very  object  of  the  bond  sued  on  is  to  afford  indem- 
nity against  the  use  of  an  official  position  for  wrong  purposes, 
and  that  which  is  done  under  color  of  office,  and  which  would 
obtain  no  credit  except  from  it  appearing  to  be  a  regular 
official  act,  is  within  the  protection  of  the  bond,  and  must  be 
made  good  by  those  who  signed  it.  The  People  v.  Tread  way, 
17  Mich.  48J-4S5;  People  v.  Butler  (Mich.),  N.  W.  Reporter, 
Vol.  42  (No.  4),  p.  271. 

As  stating  the  general  principles  as  to  liabilities  of  sureties 
on  official  bonds,  we  cite  Adsit  v.  Brady,  4  Hill,  632;  Shear- 
man &  Redtield  on  Negligence,  Chap.  IX,  Sees.  156,  159; 
Mechem  on  Agency,  Sec.  590  and  notes;  Amy  v.  Supervisors, 
11  Wall.  (U.  S)  136. 

As  to  liabilitv  of  sureties  on  bond  of  officer  for  false  cer- 
titicate  of  acknowledgment,  Fogarty  v.  Finlay,  10  Cal.  239; 
People  V.  Butler,  supra;  Curtiss  v.  Colby,  39  Mich.  456; 
The  Governor,  etc.  v.  Ridgway,  12  111.  14;  Compher  v.  The 
People,  12  111.  289;  Smith  v.  Peoria  Co.,  59  111.  412. 

Many  definitions  appear  in  the  books  of  a  ministerial  act. 
That  given  by  Clopton,  J.,  in  Grider  v.  Tally,  77  Ala.  422, 
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and  adopted  by  Mechem  in  his  work  on  Public  Offic©  and 
Offioerd,  section  657,  is  as  follows:  "Tlie  duty  is  ministerial 
when  the  law,  exacting  its  discharge,  prescribes  and  defines  the 
time,  mode  and  occasion  of  its  performance  with  such  certainty 
tiiat  nothing  remains  for  judgment  or  discretion.  Official 
action,  the  result  of  performing  a  certain  specific  duty  arising 
from  designated  facts,  is  a  ministerial  act.  That  a  necessity 
may  exist  for  the  ascertainment,  from  personal  knowledge 
or  information  derived  from  other  sources,  of  those  facts  or 
conditions  upon  the  existence  or  fulfillment  of  which  the 
performance  becomes  a  clear  and  specific  duty,  does  not 
operate  to  convert  the  act  to  one  judicial  in  its  nature. 
Such,  it  is  said,  is  not  the  judgment  or  discretion  wliich  is  an 
essential  element  of  judicial  action."  Mcchem's  Public  Office 
and  Officers,  Sec.  658  and  notes;  Flournoy  v.  City  of  Jeffer- 
sonville,  17  Ind.  169.  The  taking  of  an  acknowledgment  is 
a  ministerial  act.  Hill  v.  Bacon,  43  111.  479;  Herkelrath  v. 
Stookey,  58  111.  24;  1  Jones  on  Mortgages,  Sec.  535;  Law  of 
Conveyancing  (Martindale),  Sec.  256  and  notes;  Lynch  v. 
Livingston,  6  N.  Y.  433. 

Mr.  M.  T.  MoLONBT,  for  defendants  in  error. 

Is  this  acknowledgment  of  a  deed  by  an  officer  a  ministerial 
or  judicial  act?  If  the  latter,  then  his  sureties  are  not  re- 
sponsible. He  may  be  responsible  himself  in  an  actiou  on  the 
case  should  he  act  corruptly.  I  frankly  admit  that  there  is  a 
confiict  of  authority  in  the  courts  of  the  different  States  on 
this  subject  Kespectable  courts  hold  diametrically  opposite 
views  concerning  it. 

On  the  one  side  are  ranged  the  Michigan  and  California 
courts,  holding  that  the  act  is  ministerial.  While  confronting 
them,  and  equally  as  respectable,  are  the  courts  of  last  resort 
of  Pennsylvania,  Iowa  and  West  Virginia,  holding  that  the 
act  is  a  judicial  one,  and  that  the  officer  and  his  bondsmen  are 
not  liable,  except  where  the  officer  acts  mah'ciously  or  cor- 
ruptly; then  a  personal  action  would  lie  against  him. 

PlaintiflEs  in  error  in  their  brief  have  called  the  court's  atten- 
tion to  the  Michigan  and  California  authorities.     I  will  call 
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your  Honor's  attention  to  tliope  on  my  sido  of  the  fence. 
What,  liowever,  is  more  important  to  us  than  anything  else  in 
this  discussion  is  to  ascertain  how  onr  own  courts  have  decided 
the  question.  I  confess  I  would  be  more  pleased  could  I  point 
with  pride  (as  the  political  hack  would  say)  to  a  uniformity 
in  our  Supreme  Court  decisions  on  the  subject.  But  as  I 
can  not,  I  can  certainly  do  the  next  best  thing,  viz.,  point  to 
the  fact  that  the  Supreme  Court,  after  once  or  twi(te  inti- 
mating^ it  was  a  ministerial  act,  have  by  an  unbroken  line  of 
decisions  since  the  Lickmon  case,  written  by  Justice  Brecsc 
aud  reported  in  65  III.  505,  maintained  that  it  is  a  judicial 
act.  In  every  case  since  the  latter  was  decided  and  where 
the  matter  came  up  for  adjudication  the  Supreme  Court  in- 
variably quotes  the  Lickmon  case  with  ap'roval  as  being  the 
law  of  this  State.  It  is  true  that  in  43  and  58  Illinois  reports, 
referred  to  by  plaintiffs  in  error,  they  seem  to  hold  diflFerently, 
but  as  1  have  before  stated,  and  as  I  now  without  fear  reiterate, 
that  court  invariably  quotes  the  Lickmon  case  with  approval- 
The  language  used  in  the  Lickmon  case,  suprc^  is  as  follows: 
'*  The  magistrate  in  taking  the  acknowledgment  acts  judicially; 
the  duty  is  imposed  upon  him  by  the  law  of  ascertaining  the 
truth  of  the  matters  about  which  he  is  to  certify." 

Again  in  68 .  111.  430,  the  court  say:  The  magistrate 
in  taking  the  acknowledgment  acts  judicially.  A  duty  is 
imposed  upon  him  by  the  law  of  ascertaining  the  truth  of  the 
matter  about  which  he  is  to  certify. 

This  is  in  haec  verba^  the  language  used  in  the  Lickmon  case, 
and  the  court  in  this  decision  refers  to  it  as  well  as  to  one  in 
42  Illinois. 

Again  in  69  111.  666-72,  the  court  say:  We  held  in 
the  Lickmon  case  that  the  act  of  the  officer  was  judicial  in  its 
nature  and  it  must  have  the  effect  of  all  such  judicial  acts. 

Again  in  100  111.  386,  our  court  eay:  "And  in  Lick- 
mon V.  Harding,  65  III.  505,  we  held,  in  the  absence  of 
proof  of  fraud  and  collusion  on  the  part  of  the  officers  taking 
and  certifying  the  acknowledgment  of  a  deed,"  etc. 

Again,  in  107  III.  396,  the  court  say :  "  In  Lickmon 
v.  Harding,   65  111.   505,  this  court  held,  in  the  absence  of 


Second  District — May  TERivr,  1890.         433 

The  People  v.  Bartels. 

fraud  and  collusion  on  the  part  of  the  ojflScer  taking  ind  cer- 
tifjinpr  the  acknowledgment  of  a  deed,  the  officer's  certificate,'' 
etc 

Again,  in  118  111.  60,  the  court  cites  the  Lickmon  case  and 
quotes  with  approval  the  doctrine  there  announced. 

In  the  face  of  these  repeated  decisions  of  our  own  court 
affirming  and  re-affirming  the  Lickmon  case,  it  can  not  seri- 
ously longer  be  contended  that  the  certiticate  of  acknowledg- 
ment is  other  than  a  judicial  act.  And  see  Commonwealth 
V.  Haines,  97  Penu.  St  228;  39  Am.  Rep.  805;  citing  With- 
ers V.  Baird,  7  Watts  (Penn.),  227;  32  Am.  Dec.  754;  Jam- 
fson  V.  Jamison,  3  Whart  (Punii.)  457-31;  Am.  Dec.  530; 
Hester  v.  Glasgow,  79  Penn.  St.  79;  21  Am.  Rep.  46;  Singer 
Mfg.  Co.  V.  Eook,  84  Penn.  St.  442;  24  Am.  Rep.  204; 
Henderson  v.  Smith,  26  W.  Va.  829;  62  Iowa,  236. 

TJpTON,  J.  This  was  an  action  of  debt  upon  the  official 
bond  of  Arthur  T.  Bartels,  as  clerk  of  the  Probate  Court  of 
La  Salle  County,  and  the  sureties  thereto,  executed  in  due 
form  of  law. 

Tlie  declaration  contains  four  counts,  and  sets  forth  in 
effect  that  Bartels  was  the  clerk  of  the  Probate  Court  of  La 
Salle  County,  from  December,  1882,  to  December,  1886,  duly 
elected,  commissioned  and  qualified. 

That  on  or  about  September  28,  1886,  one  Ravens  was 
employed  by  a  person  calling  himself  **Alva  B.  Goodrich,"  to 
obtain  for  him  a  loan  of  $2,500,  which  was  to  be  secured  by  his 
note  and  a  mortgage  upon  certain  real  estate  in  La  Salle  County, 
the  title  to  which  was  then  of  record  in  that  county,  in  one 
Alva  B.  Goodrich,  who  then  resided  in  said  county  thereon. 
Tliat  Ravens  obtained  the  loan  of  $2,500  of  Mrs.  Cornelia  A. 
Miinson,  for  whose  use  this  suit  is  brought 

That  a  man  personating  Alva  B.  Goodrich,  executed  to 
Havens  a  promissory  note  for  $2,500,  payable  to  Ravens  or 
order,  and  signed  the  note  "Alva  B.  Goodrich,"  and  at  the 
same  time,  to  secure  the  {my men t  of  the  same,  made,  exe- 
cuted and  delivered  a  mortgage  to  the  said  Ravens,  of  the 
aforesaid  real  estate,  which  said  note  and  mortgage  Ravens 
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asdigned  to  Mi's.  Munson  upon  receipt  of  the  $2,600,  she  being 
in  fact  the  real  party  in  interest.  That  tlie  mortgage  was  in 
fact  acknowledged  before  Artliur  T.  Bartels  as  such  clerk  of 
such  court,  and  his  certificate  of  such  acknowledgment  was 
as  follows,  viz.: 

*'  State  of  Illtnots.) 

County  of  La  Salle,  J  ^'  I,  A.  T.  Bartels,  Clerk  of  the  Pro- 
bate Court  in  and  for  the  County  and 
State  aforesaid,  do  hereby  certify  that  Alva  B.  Goodrich,  wliu 
is  personally  known  to  me  to  be  the  same  person  whose  name 
IS  subscribed  to  the  foregoing  instrument,  appeared  before  me 
this  day  in  person  and  acknowledged  before  me  that  he 
signed,  sealed  and  delivered  the  foregoing  instrument  as  his 
free  and  voluntary  act  and  deed  for  the  uses  and  purposes 
therein  set  forth,  including  the  release  and  waiver  of  the 
right  of  homestead. 

Given  under  my  hand  and  official  seal  this  twenty-eighth 
day  of  September,  A.  D.  1886. 

[seal.]  a.  T.  Bartels, 

Clerk  of  the  Probate  CourtJ^ 

It  is  further  alleged,  that  the  person  who  in  fact  signed  and 
acknowledged  the  said  mortgage,  was  not  the  "  Alva  B.  Good- 
rich "  who  owned  the  mortgaged  premises,  and  was  not  ^^per- 
sonally Tciiowji  to  Bartels^'^  and  that  this  certificate  to  the  said 
mortgage  deed  attached,  in  that  regard  \v9l&  false  and  untrue^ 
and  that  the  note  and  mortgage  deed  was  not  signed  by  "  Alra 
B.  Goodrich;"  that  his  name  thereto  was  a  forgery,  and  was 
so  determined  and  decreed  in  certain  proceedings  in  equity  in 
said  declaration  set  forth.  Hence  it  is  alleged  that  Bartels 
did  not  faithfully  do  and  perform  all  the  duties  of  his  said 
office  as  clerk  of  the  Probate  Court  of  said  county,  as  required 
by  law  and  the  condition  of  his  said  bond,  and  in  consequence 
thereof  Mrs.  Munson  has  been  injured  and  damaged  by  sncli 
neglect  and  misconduct  of  Bartels,  and  the  money  so  loaned 
upon  the  said  mortgage  security  has  been  wholly  lost  to  her. 

To  this  declaration  and  the  several  counts  thereof,  the 
defendants  in  error  interposed  a  demurrer,  which  being  sus- 
tained by  the  trial  court,   the  plaintiffs  in  error  abided  the 
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counts  in  their  declaration,  and  upon  juds^inent  for  defendants 
in  error,  for  costs,  being  rendered,  this  writ  of  error  was  pros- 
ecuted to  reverse  that  jadgraent. 

We  are  inclined  to  the  opinion  that  the  declaration  is  insuf- 
ficient It  is  not  alleged  in  either  count  thereof,  that  it  was 
the  duty  of  Artlinr  P.  Bartels  as  such  clerk,  to  take  the 
acknowledgment  of  the  mortgage  deed  in  question,  nor  are 
the  facts  set  up  and  stated  tlierein,  of  such  a  nature  or  char- 
acter as  that  a  duty  can  be  inferred  therefrom,  for  the  breach 
of  which  his  sureties  would  be  responsible.  The  condition  of 
the  bond  is  that  ^^The  said  Arthur  T.  Bartels  shall  well  and 
faithfully  do  and  perform  the  duties  of  his  said  office,"  etc 
There  is  no  direct  averment  or  allegation  in  either  count  of 
the  declaration,  that  it  was  a  duty  imposed  hy  law  upon  Bar- 
tels as  derk  of  t/he  said  courts  to  take  the  acknowledgment  of 
deeds.  Nor  are  we  pre])ared  to  hold  that  the  facts  as  sot  out 
in  the  various  counts  of  the  declaration  are  sufficient  in  law  to 
constitute  a  breach  of  the  official  bond  of  Bartels  as  clerk  of 
the  Probate  Court  of  La  Salle  County,  for  which  his  sureties 
upon  the  bond  are  liable. 

The  duties  imposed  by  law  upon  the  clerk  of  courts  of 
probate,  are  clearly  set  forth  and  defined  in  the  statute  as 
well  as  the  condition  of  the  bond  required  by  such  clerk  to  be 
executed  for  the  faithful  discharge  of  those  duties.  It  must 
be  conceded,  we  think,  that  the  taking  of  an  acknowledgment 
of  a  deed  or  mortgage  is  not  a  duty  iiaposed  upon  the  clerks 
of  Probate  Courts  by  such  law.  It  is  true  that  by  the  pro- 
visions of  Sec  21,  Chap.  30,  R.  S.,  concerning  "  conveyances," 
clerks  of  the  Probate  Courts  are  among  others  designated 
and  empowered  to  take  acknowledgments  of  conveyances  as 
therein  provided.  This  simply  authorizes  certain  officials 
created  under  other  legislative  enactments  for  judicial  and 
administrative  purposes  to  take  acknowledgments  of  convey- 
ances, and  as  a  matter  of  public  convenience  they  are  required 
to  have  an  office  in  some  defined  locality,  for  which  service 
compensation  is  provided  by  Sec.  18,  Chap.  63,  R.  S.,  title 
*'Fee8  and  Salaries." 

The  taking  of    the  acknowledgment  in   the   case  at  bar 
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may  well  be  regarded  as  a  personal  privilege  rather  than  the 
discharge  of  a  duty  incident  to  the  office  of  clerk  of  the  Pro- 
bate Courty  for  dereliction  in  which  his  sureties  should  be  held 
liable. 

The  obligation  of  the  sureties  on  Bartels'  oflicial  bond  must 
be  strictly  construed ;  their  liability  c^in  not  be  extended  by 
implication.  They  have  the  right  to  rely  upon  the  strict 
letter  of  their  contract,  viz!,  the  faithful  performance  of  his 
duties  as  probate  clerk. 

Besides,  we  think  the  declaration  insufficient,  in  that  the 
allegation  in  the  various  counts  thereof  are  consistent  with 
the  good  faith  of  Bartels,  and  wholly  fail  to  show  or  aver  wil- 
ful or  corrupt  motives  on  his  part.  The  only  count  in  the 
declaration  wherein  any  claim  is  set  up  that  Bartels  acted 
corruptly  is  the  third  count,  in  which  after  the  main  recitals 
and  averments  is  added,  "  that  said  certificate  of  said  Bartels 
is  and  was  to  the  full  knowledge  of  Bartels  false  and  fraudu- 
lent." 

This  averment  is  in  the  nature  of  a  characterization  or  con- 
clusion from  what  preceded  it;  it  is  not  a  direct  allegation 
that  Bartels/at  the  time  of  so  taking  the  acknowledgment,  did 
so  corruptly,  knowing  that  the  supposed  grantor  was  not  the 
one  he  personated  or  purported  to  bo.  The  rule  is  that  in 
pleading,  every  intendment  is  to  bo  taken  most  strongly 
against  the  pleader.  The  material  averments  must  be  direct 
and  issuable,  and  not  doubtful  or  uncertain  as  to  what  is 
meant;  as  here,  the  particular  part  of  the  certificate^  or  the 
particular  fact  therein  stated,  which  is  claimed  Bartels  knew 
wasfalse^  should  have  been  particularly  set  out  and  stated, 
and  not  left  to  inference.  So  as  to  the  time  of  such  knowl- 
edge by  Bartels;  that  should  have  been  stated  and  set  forth 
definitely. 

These  facts  became  material  and  were  of  the  essence  of 
the  act  charged  .to  constitute  appellee's  liability.  There  is 
still  another  view  pressed  upon  our  consideration,  important  to 
be  considered  in  the  determination  of  the  case  at  bar,  and  that 
is  whether  the  act  of  taking  the  acknowledgment  of  a  deed  or 
mortgage  is  in  its  nature  by  the  law  of  this  State  ministerial 
or  judicial. 
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It  must  be  confessed  npon  this  question  there  is  sohio 
apparent  conflict  of  authority  in  this  State  as  well  as  else- 
where. 

In  this  State  in  Hill  v.  Bacon,  43  111..  479,  it  was  held 
that  the  act  of  taking  an  acknowledgment  of  a  deed  is  a 
mere  ministerial  act,  and  can  be  taken  by  a  notary  public 
anywhere  within  the  limits  of  the  county.  InHerckelrath  v. 
Stookey,  58  111.  21,  the  question  was  as  to  the  power  of  a 
]>olice  magistrate  to  take  acknowledgments  of  chattel  mort- 
gages. The  court  said  arguendo^  "  Nor  is  it  an  objection  that 
the  act  is  ministerial  and  not  judicial." 

In  Lickmon  v.  Harding,  65  111.  505,  the  court  say :  "  The 
magistrate  in  taking  the  acknowledgment  SLcta  judicially. 

In  Canal  &  Dock  Co.  v.  Russell,  68  111.  426,  the  act  of  taking 
an  acknowledgment  is  declared  to  be  a,  judicial  act.^^ 

In  KeiT  V.  Russell,  69  111.  666-72,  the  court  say :  "  We  held 
in  the  Lickman  case,  supra^  that  the  act  of  the  officer  (in 
taking  an  acknowledgment)  was  judicial  in  its  nature,  and  it 
must  have  the  effect  of  all  judicial  acts." 

It  thus  appears  that  the  court  of  last  resort  in  this  State,  by 
its  most  recent  decisions,  regard  the  taking  of  an  acknowledg- 
ment of  a  conveyance  of  land  to  be  in  the  nature  of  a  judicial 
act,  and  as  such  must  have  the  effect  of  other  judicial  acts. 
To  the  same  effect  is  the  case  of  Wasson  v.  Glasgow,  79  Penn. 
St,  and  the  cases  therein  cited. 

It  must  be  conceded  if  Bartels'  action  in  taking  the  acknowl- 
edgment in  question  were  in  their  nature  judicial  acts,  then 
neither  Bartels  nor  his  sureties  would  be  liable  in  this  action, 
and  the  court  below  properly  sustained  the  demurrer. 

The  principle  of  non-responsibility  attaches  to  all  judicial 
acts  so  far  as  respects  a  civil  remedy,  except  it  may  be  in  cases 
where  the  officer  acts  corruptly  and  maliciously,  in  which  case 
an  action  on  the  case  might  lie  against  such  officer.  Nor 
does  this  principle  or  rule  of  protection  depend  upon  whether 
the  tribunal  or  officer  acting  is  a  oouH  or  not;  it  is  the  nature 
of  the  duties  to  he  performed  that  determines  its  application. 
Wall  V.  Trumbull,  16  Mich.  234. 

As  to  whether  the  sureties  are  liable  for  wilful  or  corrupt 
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acta  of  their  principal  in  the  case  at  bar — if  such  acts  there 
are-  -we  need  not  determine,  as  th^  other  questions  presented 
are  sufficient  in  our  judgment  to  sustain  the  judgment  of  the 
court  below  without  regard  to  that  point. 

Judgment  affirmed. 

C.  B.  Smith,  P.  J.,  dissenting.  I  do  not  concur  either  in 
the  reasoning  or  conclusions  of  the  majority  of  the  court  1 
think  the  declaration  stated  a  good  cause  of  action. 


John  T.  Wilson 

V. 

John  E.  Fawkner, 


Fraudulent  Sa Us — Replevin — Evidence. 

1.  Whether  a  gri^en  sale  was  bona  fide  and  upon  a  valid  and  fair  con- 
sideration or  whether  fraudulent  and  without  sufficient  consideration  and 
intended  to  hinder  and  delay  creditors,  is  a  question  of  fact  for  the  jury. 

2.  The  burden  of  showing  fraud  is  always  upon  him  wl^o  charges  it. 
Honesty  and  ^ood  faith  are  presumed  to  govern  in  business  transactions  until 
they  are  overturned  by  proof. 

8.  A  debtor  may  sell  alt  his  ^oods  to  pay  his  debts  and  a  hma  fide 
creditor  taking  them  in  discharge  of  his  debt  for  a  fair  consideration  will 
hold  the  goods  notwithstanding  other  creditors  may  lose  their  entire  debt. 

[Opinion  filed  December  8,  1S90.] 

Appeal  from  the  Circuit  Court  of  Livingston  County;  the 
Hon.  N.  J.  PiLLSBURY,  Judge,  presiding. 

Messrs.  McIlduff  &  Torrance,  for  appellant, 

Mr.  G.  W.  Patton,  for  appellee. 

C.  B.  Smith,  P.  J.  This  is  an  action  in  replevin  by  appellee, 
Fawkner,  against  appellant,  Wilson,  who,  as  sheriflf,  levied 
upon  the  goods  in  question,  certain  attachment  writs  and  took 
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the  goods  as  the  pro  pert  v  of  C.  W.  Fawkner  and  Mel  Shep- 
ard,  a  firm  doino^  business  as  Shepard  &  Fawkner. 

John  E.  Fawkner  replevied  the  goods  from  Wilson  and 
claimed  them  as  iiis  own  goods.  A  trial  resulted  in  a  judg- 
ment in  favor  of  appellee  for  the  goods  in  question,  and  appel- 
lant brings  the  case  here  on  appeal  and  seeks  a  reversal  for 
the  errors  complained  of  in  the  record. 

It  appears  from  this  record  that  C.  W.  Fawkner,  a  brother 
of  appellee,  and  Mel  Shepard,  formed  a  copartnership  for  the 
purpose  of  dealing  in  clothing  in  Fairbury,  Illinois,  and 
entered  upon  the  business.  John  £.  Fawkner  lived  in  Indiana. 
Sometime  after  tliis  firm  commenced  doing  business,  they  also 
began  to  borrow  money  from  Julin  E.  Fawkner  in  tlie  State 
of  Indiana. 

Appellee  testifies  that  he  loaned  money  to  this  firm  on  three 
different  occasions,  taking  notes  for  the  first  two  loans,  and  on 
the  third  loan  being  made  the  first  two  notes  were  taken  up, 
a  new  judgment  note  being  given  for  the  amount  due  on  the 
first  two  loans  and  the  amount  of  the  third,  aggregating  a 
total  sum  of  $4,197.90. 

Some  time  after  this  last  transaction  C.  W.  Fawkner  again 
asked  for  a  further  loan.  His  brother,  appellee,  then  became 
alarmed,  and  inquired  how  it  was  th(iy  wanted  to  borrow  so 
much  money,  and  was  informed  that  the  firm  was  pressed  by 
Chicago  parties  for  payments  of  bills,  which  they  could  not 
meet. 

Appellee  then  became  alarmed  for  his  own  security  and 
went  to  Fairbury  to  see  about  collecting  or  securing  his  own 
debt.  He  found  a  stock  of  clothing  in  value  but  little  larger 
than  his  own  debt.  He  demanded  security,  but  the  firm  could 
not  give  it  He  then  consulted  counsel  and  was  advised  that 
he  had  better  buy  the  stock,  and  in  that  manner  protect  him- 
self, and  take  the  goods  in  discharge  of  his  debt.  An  invoice 
recently  .before  taken  of  the  stock  showed  them  to  be  worth 
something  like  $5,000.  It  was  finally  agreed  by  the  firm  and 
appellee  that  they  would  sell  him  the  stock  in  payment  of 
his  debt  and  appellee  to  pay  a  bank  debt  of  the  firm  of  $650 
which  appellee  agreed  to  do,  and  thereupon  the  key  of  the 


440  Appellate  Courts  of  IllinoiSw 

Vol.  38.]  Wilson  t.  Fawkner. 

store  and  tho  store  and  stock  of  ^oods  were  turned  over  to 
the  actual  custody  of  appellee,  and  he  took  posseesion  aud 
control  and  remained  in  such  possession  some  three  or  four 
(lays,  when  lie  left  for  home,  aud  left  the  store  in  the  hands 
of  his  brother,  C.  W.  Fawkner,  as  his  agent  and  clerk. 
Numerous  creditors  of  Sliepard  &  Fawkner,  learning  of  this 
transfer  of  the  stock,  sued  out  writs  of  attachment  and  had 
them  levied  on  the  stock  of  goods  as  tho  property  of  Shepanl 
&  Fawkner.  A])pollant  Wilson,  with  these  attachment  writs, 
levied  on  the  goods  and  took  possession  of  them. 

On  the  trial  of  the  replevin  suit  appellee  admitted  the 
lona  Jule  character  of  the  debts  of  the  various  creditors  and 
the  regularity  of  the  writs  of  attachment  So  that  the  only 
question  involved  in  the  replevin  suit  was  the  good  or  bad 
faith  of  the  sale  of  the  stock  of  goods  by  Sh'.^pard  &  Fawkner 
to  Jolm  E.  Fawkner,  appellee.  Wliethcr  that  sale  was  lona 
Ude^  and  upon  a  valid  and  fair  consideration,  or  whether 
fraudulent  and  without  sufficient  consideration  and  intended 
to  hinder  and  delay  creditors,  was  a  question  of  fact  for  ili($ 
jury.  In  this  case  appellee  testified  positively  to  making  the 
loans  and  advancing  the  money,  and  of  taking  the  stock  in 
payment  of  his  debt,  aud  of  taking  actual  and  real  possession 
of  the  goods,  and  that  the  transaction  was  in  good  faith  and 
that  the  stock  was  worth  but  little,  if  anything,  more  than  his 
debt. 

This  evidence  was  met  by  an  eflfort  to  show  that  appellee 
did  not  have  so  much  money  aud  that  he  was  a  poor  man, 
and  that  the  money  claimed  to  have  been  loaned  belonged  to 
his  wife. 

The  question  of  the  good  faith  and  validity  of  the  sale  of 
tho  stock  of  goods  were  fully  and  fairly  submitted  to  the  jury, 
and  while  the  whole  testimony  and  all  the  circumstances  sur- 
rounding tho  transaction  may  not  be  entirely  free  from  doubt 
as  to  the  real  nature  of  the  transaction,  yet  we  can  not  say 
from  this  record  that  the  jury  were  not  justified  in  finding  as 
they  did. 

The  burden  of  pJiowing  fraud  is  always  upon  him  who 
charges  it.  Honesty  and  good  faith  is  presumed  to  govern 
in  the  transactions  of  men  until  it  is  overturned  by  proof. 
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If  the  appellee  was  a  hyiiafde  creditor  in  this  case,  then 
he  had  a  right  to  secure  himself,  even  at  the  expense  of  other 
creditors,  so  lon<^  as  he  took  no  more  goods  than  reasonably 
necessary  to  pay  Iiis  own  debt,  and  this  he  had  a  right  to  do 
for  his  own  protection,  no  matter  what  the  motive  of  the 
seller  may  have  been.  A  debtor  may  sell  all  his  goods  to 
pay  his  debts,  and  a  hona  fide  creditor,  taking  them  in  dis- 
charge of  his  debt  for  a  fair  consideration,  will  hold  the 
goods,  notwithstanding  other  creditors  may  lose  their  entire 
debt  Hessing  v.  McCloskey,  37  111.  341 ;  Herkelrath  v. 
Stookey,  63  111.  486. 

Some  other  objections  are  urged  to  the  ruling  of  the  court 
in  the  admission  and  rejection  of  evidence  and  the  giving 
and  refusing  of  instnictions. 

We  have  examined  all  these  objections  carefully,  and  -find 
them  wantiug  in  substance. 

Possibly  some  technical  errors  may  have  intervened,  but 
nothing  to  justify  a  reversal  of  this  judgment,  nor  to  require 
a  discussion  of  them  in  detail.  Finding  no  reversible  error 
in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Daniel  Evans 

V. 

John  Funk. 

AttoTfiey  and  Client— Probate  Judge — Right  to  Act  as  Attorney — Evi- 
dence-See, 10,  Chap,  13,  R.  S. 

1.  It  is  the  duty  of  a  probate  judge  to  keep  himself  free  from  any  and 
all  interest  in  any  estate  in  process  of  settlement  in  his  court,  which  might 
infiuence  or  warp  his  judgment  in  the  slightest  degree. 

2.  A  county  or  probate  judge  in  this  State  may  try  cases  in  other  courts 
than  his  own.  when  such  cases  have  no  con  section  with  the  business  or 
canses  pending  in  their  own  courts. 

2.  In  an  action  to  recover  a  certain  sum  alleged  by  plaintiff  to  havo 
been  paid  defendant  when  judge  of  probate,  to  be  used  by  him,  or  so  much 
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thereof  as  miffht  be  necessary,  to  settle  a  law  sait,  the  balance,  if  any,  to  be 
returned,  it  being  claimed  that  no  part  thereof 'bad  been  used  or  returned, 
this  court  holds,  defendant  contencUng  that  said  amount  was  paid  him  a** 
attorney's  tees  for  procuring  a  settlempnt  of  suid  stlit,  that  the  evidence 
supports  the  theory  of  the  plaintiff;  that  the  rule  that  when  two  or  more 
persons  engage  in  an  unlawful  enterprise  or  agree  to  do  an  illegal  act  or 
one  prohibited  by  public  policy,  and  spend  or  pay  out  money  to  each  other 
or  otherwise  in  aid  of  such  unlawful  enterprise,  the  law  will  aid  neither  but 
leave  them  where  they  placed  themselves,  can  not  be  invoked  in  the  case 
presented;  that  assuming  that  said  payment  was  mude  to  defendant  as 
plaintiff's  attorney,  tlie  parties  were  not  in  pan  delicto  in  the  employ- 
ment of  the  one  by  the  oth^r,  nor  in  the  payment  to  the  one.  and  the 
receipt  by  the  other,  of  the  sum  in  question;  and  that  the  judgment  for 
the  plaintiff  must  be  affirmed. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Court  of  La  Salle  Countj;  the 
Hon.  CuABLES  Blanchakd,  Judge,  presiding. 

Messrs.  Mayo  &  Widmeb  and  Brewer  &  Strawn,  for 
appellant. 

The  statute  (Sec.  10,  Chap.  13,  R.  S.  1874),  declares,  '^  No 
person  who  holds  a  commission  as  a  justice  of  the  Supreme 
Court,  or  as  judge  of  anj  court  of  record,  shall  be  permitted 
to  practice  as  an  attorney  or  counselor  at  law  in  the  court  in 
which  he  presides."  The  prohibition  is  leveled  only  against 
practicing  law,  by  the  judge,  in  the  court  in  which  he  pre- 
sides, and  the  maxim  was  never  more  applicable  than  when 
applied  to  the  interpretation  of  a  statute,  that  expressio  nnitis 
est  exclusio  alterius.  Broom's  Maxims,  *638.  Instead  of  pro- 
liibiting,  the  statute  impliedly  admits,  any  judge  of  any  court 
in  this  State  to  practice  law  anywhere  and  everywhere  except 
in  his  own  court.  Nor  does  the  statute  limit  him  to  any  spe- 
cial practice.  He  may  have  a  private  oiBSce  and  there  conduct 
a  general  practice,  if  he  sees  lit.  He  may  give  advice,  exam- 
ine and  pass  upon  titles,  drafts,  wills  and  other  instruments,  and 
prepare  for  and  conduct  the  trial  of  suits  in  any  other  court 
than  the  one  in  which  he  presides.  We  do  not  mean  that  lie 
is  permitted  to  act  as  an  attorney  or  counselor  at  Jaw  in  any 
matter   that  is  being  litigated  in  his  own  coui*t     When  a 
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jndge  practices  law  there  is  always  a  possibility  and  some- 
times a  probability,  that  the  matter  in  which  he  acted  as  an 
attorney,  or  something  connected  therewith  or  arising  there- 
from, may  afterward  come  before  the  conrt  in  which  he  pre- 
sides, for  adjudication.  In  that  event,  he  might  be  disquali- 
iied  to  act  as  jndge,  by  reason  of  his  previous  connection  as  an 
attorney  with  the  subject-matter  of  the  litigation.  But  no 
one  supposes  that  such  possibility,  or  even  probability,  how- 
ever strong,  disqualifies  the  judge  from  acting  as  an  attorney 
and  receiving  compensation  therefor.  The  disqualification  is 
the  other  way — it  goes  to  tlie  judge  because  he  has  acted  as 
attorney,  not  to  the  attorney  because  he  may  be  calle(I  to  act 
a**  jndge. 

In  Town  of  Bruce  v.  Dickey,  116  111.  527,  it  was  held  that 
a  judge  of  the  Supreme  Court  could  recover  for  services 
rendered  as  an  attorney  while  he  was  a  judge  of  that  court. 
It  is  true,  the  services  for  which  that  suit  was  brought  were 
rendered  in  the  Federal  courts,  but  they  extended  over  a  con- 
siderable number  of  years,  during  all  which  time  there  was  a 
liability  that  something  arising  out  of  the  subject-matter  in 
controversy  in  the  Federal  courts  would  come  before  our 
Supreme  Court  for  its  determination.  Besides,  there  is  noth- 
ing in  the  opinion  of  the  court  to  show  that  the  case  would 
have  been  decided  otherwise  than  it  was,  had  the  services  been 
rendered  in  the  State  courts,  other  than  the  Supreme  Court. 

Now,  in  what  respect  was  the  conduct  of  Judge  Evans  for- 
bidden by  the  statute,  or  by  the  common  law?  Wherein  was 
the  illegality  of  his  transaction?  Strictly  speaking,  the  bring- 
ing about  of  a  settlement  of  a  legal  controversy  is  not  practic- 
ing law;  no  license  as  an  attorney  is  required  on  the  part  of 
one  who  performs  such  services;  they  may  be  rendered  by 
any  one  who  has  the  requisite  tact  and  common  sense.  But 
waiving  that  question,  and  assuming  that  when  such  services 
are  performed  by  an  attorney,  as  in  this  case,  they  are  profes- 
sionaU  it  must  be  conceded  that  the  thing  accomplished — the 
eettlenieut  of  the  Keddick  will  suit — was  not  unlawful.  The 
law  does  not  forbid  or  discourage,  but  favors,  the  compromise 
of  lawsuits.     Why  might  not  Judge  Evans  conduct  the  nego- 
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tiatione  and  bring  about  tho  settlement  of  the  Reddick  will 
suit?  The  suit  was  pending  in  another  court.  The  matter  to 
be  determined  there,  was  the  validity  of  the  will.  By  no  possi- 
bility could  that  matter  afterward  come  before  the  Probate 
Court  for  adjudication.  But  tlie  ninth  instruction  asserts  that 
the  law's  prohibition  against  the  judge  of  a  Probate  Court 
acting  as  an  attorney,  extends  to  all  suits  pending  in  other 
courts,  which  are  so  connected  with  an  estate  pending  in  tlie 
Probate  Court  as  to  require  of  the  Probate  Court  official  or 
judicial  action  with  respect  to  the  same;  and  it  is  implied  in 
that  instruction  that  a  suit  in  the  Circuit  Court  to  set  aside  a 
will  has  such  a  connection  with  tho  estate  pending  in  the 
Probate  Court,  that  it  is  unlawful  for  the  judge  of  the  Probate 
Court  to  act  as  an  attorney  in  securing  a  settlement  or  com- 
promise of  such  will  suit,  and  therefore  it  is  unlawful  for  him 
to  ask  or  take  pay  for  his  services  in  that  regard;  for  if  the 
law  does  not  prohibit  him  from  performing  the  services,  if  it 
is  lawful  for  him  to  render  them,  he  may  lawfully  claim  and 
receive  his  pay. 

We  submit  that  it  was  not  unlawful  for  Judge  Evans  to 
receive  the  money  in  question;  but,  if  it  was  unlawful,  it  does 
not  follow  that  the  plaintiff  is  entitled  to  recover  it  back. 

No  rule  of  law  is  better  settled  than  that  money  volun- 
tarily paid  in  consideration  of  the  payee  doing,  or  agreeing  to 
do,  something  opposed  to  public  policy,  can  not  be  recovered 
back.  Liness  v.  Hessing,  44  111.  113;  Arter  v.  Byington,  44 
111.  468;  Smart  v.  Cason,  50  111.  195;  Skeels  v.  Phillips,  54 
111.  309;  Neustadt  v.  Hall,  58  111.  172;  Craft  v.  McConoughy, 
79  111.  346;  Compton  v.  Bunker  Hill  Bank,  96  111.  307;  Bank- 
ing Co.  V.  Rautenberg,  103  111.  460;  Samuel  v.  Oliver,  23 
N.  E.  Rep.,  p.  499  (111.);  Dunkin  v.  Hodge,  46  Ala.  523; 
Kivett  V.  Wynne,  89  K  Car.  37;  Mudgett  v.  Norton,  60  Me. 
260;  Inhabitants  of  Worcester  v.  Eaton,  11  Mass.  368;  Tyler 
V.  Smith,  18  B.  Mon.  793;  Clarke  v.  Lincoln  Lumber  Co.,  59 
Wis.  662;  Groton  v.  Inhabitants  of  Waldoborough,  11  Me. 
306;  State  v.  Lazarre,  12  La.  Ann.  166;  Miller  v.  Larson,  19 
Wis.  468. 

Tho  case  of  Tillage  of  Dwight  v.  Palmer,  74  111.  295,  wo 
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Bubmit,  does  not  militate  against  the  rule  above  stated.  There, 
the  money  was  not  voluntarily  paid  by  the  plaintiff.  It  was 
procured  through  the  defendant's  fraud,  who  was  secretary  of 
the  village  board  and  oblained  the  money  by  filling  up  a 
blank  order  that  had  been  signed  by  the  president  of  the 
board,  for  another  purpose  than  to  pay  the  defendant. 

As  he  was  not  ignorant  of  the  facts,  what  lawful  excuse  has 
John  Funk  for  paying  to  Judge  Evans  money  which  the  latter 
could  not  lawfully  receive?     If  the  transaction  was  unlawful, 
if  it  was  against  public  policy,  why  are  not  the  \)SLrtieBinpari 
delicto?     We  grant  there   are   cases   where   the   courts  will 
inquire  into   the   relative    turpitude   of    parties  to  an  illegal 
transaction,  but  this  is  not  one  of  them.     In  Smith  v.  Cuff,  6 
M.  &  S.  160,  money  had  been  paid  by  way  of  secret  prefer- 
ence to  induce  a  creditor  to  sign  a  composition  deed.     It  was 
held  it  could   be  recovered  back.     Lord  Ellenborough  said: 
"This  is  not  a  case  of  par  delictum;  it  is  oppression  on  one. 
side  and  submission  on  the  other.     There  was  inequality  of 
situation  between    the   parties;   one  was   creditor,  the   other 
debtor,  who  was  driven  to  comply  with  the  terms  which  the 
former  chose  to  enforce."     Crossley  v.  Moore,  40  N.  J.  Law, 
27,  was  decided  for  the  plaintiff  on  the  same  ground,  that  the 
money  was  procured  by  compulsion  arising  from  the  situation 
of  the  parties.     The  same  rule  was  applied  in  Browning  v. 
Morris,  Cowp.  790-2,  to  payments  of  usurious  interest,  where 
Lord  Mansfield  declared  the  law  to  be  that,  "  where  contracts 
or  transactions  are   prohibited   by  positive   statutes,  for   the 
sake  of  protecting  one  set  of  men  from  another  set  of  men, 
the  one  from  their  situation  and  condition  being  liable  to  be 
oppressed  or  imposed  upon  by  the  other,  there  the  parties 
are  not  in  pari  delicto^  and  in  furtherance  of  these  statutes, 
the  person  injured,  after  the  transaction  is  finished  and  com- 
pleted, may  bring  his  action  and  defeat  the  contract."     And 
in  Smith   v.  Bromley,  2  Doug.  696,  note  (cited  in  White  v. 
Franklin  Bank,  22  Pick.  186),  he  laid  down  the  doctrine :     "If 
the  a(5t  is  in  itself  immoral,  or  a  violation  of  the  general  laws 
of  public  policy,  then  the  party  shall  not  have  this  action;  for 
where  both  parties  are  equally  criminal  against  such  general 
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laws,  the  rule  ib  potior  est  conditio  defendentis.  But  there 
are  other  laws  wliich  are  calculated  for  the  protection  of  the 
subjects  against  oppression,  extortion,  deceit,  etc.  If  such 
Jaws  are  violated,  and  the  defendant  takes  advantage  of  the 
plaintiff's  condition  or  situation,  there  the  plaintiff  shall 
recover."  In  cases  under  such  statutes,  the  reason  for  hold- 
ing the  parties  are  not  in  pari  delicto^  is  that  the  statute 
itself  distinguishes  between  them;  "it  is  very  material  that 
the  statute  itself,  by  the  distinction  it  makes,  has  marked  the 
criminal,  for  the  penalties  are  all  on  one  side — the  oiBce 
keeper."  Jaques  v.  Golightly,  2  W.  Bl.  1073;  Browning  v. 
Morris,  9^ipra;  and  see  Tracy  v.  Talmadge,  14  N.  Y.  181. 

In  respect  to  offenses  in  which  is  involved  any  moral 
delinquency  or  turpitude,  all  parties  are  deemed  equally 
guilty,  and  courts  will  not  inquire  into  their  relative  degree 
of  guilt.  Lowell  V.  Boston  i&  L.  R  R  Co.,  23  Pick.  32; 
Atlas  Bank  v.  Nahant  Bank,  3  Met.  581. 

In  Clark  v.  Lincoln  Lumber  Co.,  ifupra^  the  plaintiff  pur- 
chased from  the  com  j  any  stock  at  loss  than  its  par  value, 
which  the  statute  forbade  the  company  from  issuing  at  less 
thxin  par.  He  tendered  back  the  stock,  which  proved  to  be 
valueless,  and  sued  to  recover  back  what  he  had  paid.  It  was 
held  he  could  not  recover.  The  statute  only  forbade  the  issue 
of  the  stock  at  less  than  par  valne,  not  its  purchase,  and  it 
was  urged  that  the  purchaser  was,  therefore,  not  in  pari  de- 
licto. The  court  said :  **  There  is  no  force  in  the  argument 
that  the  law  does  not  forbid  the  purchase  of  the  stock  of  the 
company  at  less  than  its  par  value,  and  that  therefore  the  pur- 
chaser is  not  a  violator  of  the  law,  although  he  purchases  at 
less  than  par;  the  purchaser  is  the  aider  and  abettor  of  the 
corporation  which  makes  the  illegal  issue,  and  is  equally  as 
guilty  of  a  violation  of  the  statute  as  the  corporation  which 
issues  the  stock;  this  court  as  well  as  nearly  all  other  courts 
has  held  that  public  policy  and  purity  in  the  administration 
of  justice,  forbids  a  court  from  entertaining  an  action  when  the 
plaintiff's  claim  arises  out  of  a  contract  made  in  violation  of 
a  statute,  or  which  is  against  public  policy  or  morality;  and 
when  a  party  has  delivered  his  property  upon  such  contract 
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to  another,  or  paid  his  money  on  it,  he  can  not  maintain  an 
action  to  recover  it  back.  The  general  rule  of  law  is,  that  all 
contracts  which  are  repugnant  to  justice,  or  founded  upon  an 
immoral  consideration,  or  which  are  against  the  general  policy 
of  common  law,  or  contrary  to  the  provisions  of  any  statute, 
are  void;  and  that  if  a  party  claiming  a  right  to  recover  a 
debt  is  obliged  to  trace  his  title  or  right  to  the  debt  through 
any  such  illegal  contract,  he  can  not  recover,  becauee  he  can 
not  be  allowed  to  prove  the  illegal  contract  as  the  foundation 
for  his  right  of  recovery.  It  is  quite  immaterial  whether 
such  illegal  contract  be  malum  in  se  or  only  malum  prohifh- 
itum;  in  either  case  the  maxim  et  turjpi  causa  non  oritur  actio 
is  applicable." 

Messrs.  D.  B.  Snow,  Duncan  &  Gilbeet,  and  O'Conoe, 
Duncan  &  Eckels,  for  appellee. 

It  is  contended  that  though  Evans  could  not  lawfully  act 
as  attorney,  nevertheless  Funk  can  not  recover  the  money 
paid,  and  to  sustain  this  contention  resort  is  had  to  the 
maxims,  ^^ Ex  turpi  causa  non  oritur  a>ctiOy^  and  '^7n  pari 
delicto  Tnelior  est  conditio  defendentisP 

It  is  undoubtedly  true,  as  a  general  rule,  that  money  paid 
in  consideration  of  the  payee  doing  or  agreeing  to  do  some- 
thing  immoral,  illegal  or  opposed  to  public  policy  can  not 
be  recovered  back.  This  rule,  however,  like  all  bthers,  has 
its  exceptions,  as  will  be  found  by  reference  to  the  authori- 
ties. Public  policy  lies  at  the  basis  of  the  law  of  illegal 
contracts,  and  all  general  rules  are  made  to  yield  to  this 
policy. 

In  Greenhood  on  Public  Policy,  page  90,  under  the  head 
of  rule  98,  it  is  said : 

"  But  when  money  is  paid  to  one  in  consideration  of  some- 
thing opposed  to  public  policy,  or  on  a  contract  opposed 
thereto,  and  there  is  a  moral  compulsion  on  the  part  of  the 
payor  to  pay  it,  or  to  make  the  contract,  or  where  the  law 
regards  the  payee  as  the  principal  oflFender,  and  its  policy  is 
aimed  at  his  part  in  the  transaction,  and  is  adopted  for  the 
payor's  protection    *    *    *    it  may  be  recovered." 
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In  Browning  v.  Morris,  Cow  p.  790,  792,  Lord  Mansfield 
said: 

"  Wliero  contracts  or  transactions  are  prohibited  bj  positive 
statutes  for  the  sake  of  protecting  one  set  of  men  from 
anotlier  set  of  men,  the  one  from  their  situation  and  con- 
dition liable  to  be  oppressed  or  imposed  upon  by  the  other, 
there  the  parties  are  not  in  pari  delicto^  and,  in  furtherance 
of  these  statutes,  the  person  injured,  after  the  transaction  is 
iinishcd  and  completed,  may  bring  his  action  and  defeat  tlie 
contract." 

In  Smith  v.  CuflF,  6  M.  &  S.  IGO,  Lord  Ellenborongh 
said: 

"This  is  not  a  case  oi par  delictum;  it  is  oppression  on  one 
side  and  submission  on  the  other ;  it  never  can  be  predicted  as 
par  d^liclu?n  when  one  holds  the  rod  and  the  other  bows 
to  it." 

In  Story's  Equity  Jurisprudence,  Sec.  300  et  seq.,  the  law  is 
laid  down  as  follows: 

"  In  cases  where  both  parties  are  in  deliciOy  concunnng  in 
an  illegal  act,  it  does  not  always  follow  that  they  stand  in 
pari  delicto;  for  there  may  be,  and  often  are,  very  different 
degrees  in  their  guilt  One  party  may  act  under  circum- 
stances of  oppression,  imposition,  hardship,  undue  influence, 
or  groat  inequality  of  condition  or  age;  so  that  his  guilt  may 
l>e  far  less' in  degree  than  that  of  his  associate  in  the  offense. 
And,  besides,  there  may  be  on  the  part  of  the  court  itself  a 
necessity  of  supporting  the  public  interests  or  public  policy,  in 
many  cases,  however  reprehensible  the  acts  of  the  parties 
may  be." 

Without  quoting  further  from  the  authorities,  we  shall  con- 
tent ourselves  by  referring  the  court  to  the  following  cases 
where  this  question  is  fully  and  elaborately  discussed  and  the 
rule  laid  down  that  \vhere  parties  to  a  contract  or  transaction, 
not  malum  in  se,  but  proliibited  by  statute,  arc  not  equally 
guilty,  courts  may  afford  relief  to  the  less  guilty  party.  White 
V.  Franklin  Bank,  22  Pick.  181;  Ti-acey  v.  Talmage,  U  K. 
Y.  162,  193 ;  Curtis  v.  Leavitt,  15  N.  Y.  284-292 ;  Quirk  v. 
Tiionias,  6  Mich.  Ill,  and  cases  cited;  1  Smith's  Leading 
Cases,  708. 
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Upon  considering  the  facts  in  this  case  in  the  light  of  the 
rules  laid  down  in  tlie  authorities  above  cited  and  of  other 
elementary  princij)les  familiar  to  the  merest  tyro  in  the  pro- 
fession, it  will  satisfactorily  ai)pear  there  are  several  sufficient 
reasons  why  the  defendant  could  not  successfully  rely  for  his 
defense  upon  the  maxims  in  question,  even  if  the  evidence 
showed  that  the  plaintiff  at  the  time  of  the  alleged  employ- 
ment of  the  defendant  was  fully  cognizant  of  the  facts  which 
rendered  it  unlawful  for  defendant  to  i-ender  the  services. 

It  is  laid  down  by  numerous  authorities  tliat  an  attorney  owes 
to  his  client  fidelity,  secrecy,  diligence  and  skill;  and  he  can 
not,  therefore,  serve  pi-ofessionally  both  parties  to  a  contro- 
versy, nor  take  a  reward  from  the  other  side.  1  Wait's 
Actions  and  Defenses,  44S;  Yardly  v.  Ellill,  Hob.  8a;  King 
V.  Shore,  Cro.  Eliz.  814;  Herrick  v.  Catley,  1  Daly  (N.  T.), 
512;  Sherwood  v.  Saratoga,  etc.  R.  R.  Co.,  15  Barb.  650;  Dun- 
lop  v.  Richards,  2E.  D.  Smith,  181;  Watkins  v.  Cousall,  1  E. 
D.  Smith  65;  Loyd  v.  Galston,  5  Bush  (Ky.),  687. 

It  is  obvious,  therefore,  that  an  attorney  violates  one  of  the 
essential  terms  of  his  contract  with  his  client  when,  without 
the  knowledge  of  the  client,  he  accepts  adverse  employment, 
and  if,  in  such  case,  he  brought  an  action  for  his  fees,  which 
would,  of  course,  be  an  action  on  the  contract,  he  would  nec- 
essarily fail,  because  he  could  not  expect  the  court  to  enforce 
a  conti-act,  one  of  the  essential  terms  of  w^hich  he  had  himself 
violated  and  disregarded. 

Id  the  case  at  bar  the  parties  are,  so  far  as  this  question  is 
conoenied,  in  the  same  position  that  they  would  he  in  had  no 
money  been  paid  and  the  suit  were  one  by  the  attorney  to 
recover  the  fees.  As  Evans  had  no  legal  right  to  the  fees 
and  Funk  paid  them  without  a  knowledge  of  the  facts  which 
relieved  him  of  liability,  he  is  in  the  position  of  one  having 
paid  money  through  mistake  of  fact  bi'ou<rht  about  by  the 
defendant's  unlawful  concealment  and  he  can  therefore  recover. 
But  there  is  another  ground  iijwn  which,  taking  Evans* 
testimony  to  be  true,  the  plaintiff  was  entitled  to  recover,  and 
that  is  that  the  defendant,  by  his  own  showing,  had  on  the 
occadion  of  his  first  employment  by  Sis  Reddick  made  a  con* 
ToL.xxxvni» 
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tract  with  her  by  the  terms  of  which  he  was  to  act  as  her  legal 
adviser  at  a  compensation  then  fixed  at  $500,  and  the  law  is 
well  settled  that  under  such  circumstances,  after  the  relation 
of  attorney  and  client  has  commenced  the  attorney  will  not 
be  permitted  to  stipulate  for  a  larger  compensation  than  that 
originally  agreed  upon. 

In  Lecat  v.  Bailee,  8  Porter  (Ala.),  115,  the  complainant 
entered  into  an  agreement  with  the  defendant,  an  attorney  at 
law,  for  the  performance  of  certain  professional  services  at  a 
compensation  then  agreed  upon,  which  agreement  was  subse- 
quently modified  so  as  to  provide  for  a  greater  compensation. 
The  question  presented  in  the  case  was  whether  the  subse- 
quent agi*eement  was  valid,  and  upon  that  question  the  court 

said : 

"  Upon  these  facts  the  question  arises,  can  the  attorney 
during  the  connection  between  his  client  and  himself  make 
with  his  client  a  binding  contract  to  secure  to  himself  greater 
compensation  for  his  services  than  was  agreed  upon  when 
their  relation  commenced? 

"  The  question  has  never  before  been  presented  to  this  court 
but  it  has  been  often  determined  in  England.  There  it  is  a 
settled  doctrine  of  equity  that  an  attorney  can  not,  wliile  the 
business  is  uniinished  in  which  he  has  been  employed,  receive 
any  gift  from  his  client,  or  bind  his  client  in  any  mode  to 
make  him  greater  compensation  for  his  services  than  he  would 
have  a  right  to  demand  if  no  contract  should  be  made  dnring 
the  relation.  If  an  attorney  acce|>t  a  gift  from  one  thus  con- 
nected with  him  it  may  be  recovered  in  a  court  of  chancery 
by  the  donor  or  his  creditors,  should  it  be  necessary  for  them 
to  assert  a  right  to  it  to  satisfy  their  demands. 

**  If  a  bond  or  any  other  security  for  a  greater  compensa- 
tion be  taken  from  the  client  by  his  attorney  during  their  con- 
nection, it  will,  ui)on  an  application  to  a  court  of  equity,  bo 
either  set  aside  or  allowed  to  stand  only  as  security  for  the 
sum  to  which  the  attorney  would  have  been  entitled  if  no 
such  security  had  been  given.  In  some  of  the  cases  the  pro- 
hibition comprehends  all  dealings  between  attorneys  and  their 
clients,  in  others  it  is  confined  to  tlie  particular  business  which 
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was  the  inducement  to  form  the.  relation,  and  an  attorney  is 
allowed  to  enter  into  contracts  with  liis  client  upon  any  mat- 
ter which  is  not  the  object  of  his  concern  as  attorney.  The 
principle  thns -limited  we  deem  the  most  reasonable.     *    *     * 

'^  The  counsel  for  the  defendant  attempted  to  maintain  the 
position  tliat  such  contracts  between  an  attorney  and  his  client 
in  this  State  were  not  within  this  principle,  because  attorneys 
here  do  not  form  a  class  in  the  profession  of  law  separate 
from  that  of  counselors  as  they  do  in  England,  and  the  laws 
of  the  State  do  not  prescribe  the  fees  for  services  performed 
by  attorneys  or  authorize  the  appointment  of  officers  to  tax 
their  bills  of  costs. 

**  It  is  true  there  is  a  difference  in  these  respects  between 
attorneys  in  that  country  and  in  this  State.  There  they  and 
solicitors  have  a  right  to  be  paid  such  reasonable  fees  as  have 
long  been  settled  in  the  profession  and  allowed  in  the  differ- 
ent courts  and  in  common  law  and  chancery  business.  There 
are  officers  of  each  of  the  courts  whose  duty  it  is  to  tax  their 
bills  of  costs.  In  England  a  counsel  has  no  right  to  an  action 
for  his  fees,  for  they  are  given  to  him  not  as  hire,  but  as  a 
gi-atnity.  If  he  had  a  right  to  demand  fees,  his  contracts  for 
tiiem,  entered  into  after  his  relation  with  a  client  had  com- 
menced, would  be,  doubtless,  within  the  principle  which  gov- 
erns such  contracts  with  an  attorney. 

"In  this  State  attorneys  and  solicitors,  when  they  under- 
take to  do  business,  may  make  the  measure  of  their  compen- 
sation a  part  of  the  contract  by  which  they  agree  to  perform 
the  services  needed,  and  such  a  contract  would  be  as  binding 
upon  the  client  as  any  one  in  which  he  could  enter.     *    *    * 

"  In  this  case  the  fee  for  the  services  was  settled  by  the 
conti'act  between  the  parties,  the  same  contract  by  which  the 
attorney  undertook  to  bring  suit  for  the  complainant.  Tlie 
complainant  knew,  with  certainty,  what  he  would  be  bound  to 
pay  in  case  of  success  in  all  his  suits,  or  in  any  event.     *     *    * 

"As  the  contract  which  produced  the  relation  between  the 
parties  in  this  case  ascertained  the  fee  of  the  defendant,  it 
was  as  irrevocably  settled  as  though  a  rule  of  law,  which  tol- 
erated HO  contract  upon  the  matter,  had  fixed  it     ''^     *     * 
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"The  firmest  ground  for  the  support  of  the  priuciple  to  which 
the  complainant  has  resorted  for  relief,  consists  of  the  confi- 
dence reposed  by  s^  client  in  his  attorney  and  tlie  influence 
which  an  attorney  has  over  his  client.  Confidence  is  as  neces- 
sarily reposed  here  by  the  client  in  liis  attorney  as  it  is  in 
England.  The  influence  of  an  attorney  during  the  connection 
is  as  great  Iiere  as  it  is  there,  and  no  consequence  against 
which  it  is  the  object  of  justice  to  guard  could  attend  such 
contracts  there  which  would  not  follow  them  in  this  country. 
Integrity  of  character  and  purity  of  motive  have  never 
enabled  such  contracts  to  stand  in  full  force  against  the  prin- 
ciple of  equity  which  commonly  excludes  all  inquiry  into  the 
fairness  of  the  transactions  and  sets  them  aside  as  violations 
of  the  policy  of  justice.  No  principle  has  been  more  rigidly 
adhered  to  by  the  English  chancellors,  and  we  shall  not  take 
the  liberty  to  depart  from  it. 

"The  principle  will  best  preserve  the  high  reputation  of  the 
profession,  by  elevating  its  members  above  the  temptation  to 
exercise  their  influence  to  obtain  advantageous  bargains  of 
their  clients,  and  consequently  above  the  suspicion  of  having 
done  so." 

The  doctrine  laid  down  in  this  case  finds  support  in  the  fol- 
lowing authorities:  Newman  v.  Payne,  2  Ves.  200;  Wal- 
niesley  v.  Booth,  2  Atk.  29;  Oldham  v.  Hand,  2  Ves.  Sen.  259; 
Montesquie  v.  Sands,  18  Ves.  812. 

C.  B.  Smith,  P.  J.  This  was  an  action  in  assumpsit  brought 
by  John  Funk,  appellee,  against  Daniel  Evans,  to  recover  the 
sum  of  $2,500.  The  declaration  is  the  consolidated  common 
counts  with  an  additional  averment  or  cause  of  action,  to  the 
eflPect  that  the  plaintiff  had  before  then  deposited  with  the 
defendant,  Evans,  $5,000,  to  be  used  by  the  defendant,  or  so 
much  thereof  as  might  be  necessary,  to  settle  a  law  suit,  tlio 
defendant  then  and  there  agreeing  with  plaintiff  to  return  lo 
plaintiff  said  sum  of  money,  or  such  part  thereof  as  was  not 
used  in  making  such  settlement,  and  that  defendant  did  not 
use  said  sum,  or  any  part  of  it,  in  making  the  settlement 
The  plea  was  the  general  issue.  A  trial  resulted  in  verdict 
for  appellee  for  the  sum  of  $2,500.     After  overruling  motions 
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for  a  new  trial  and  in  arrest  of  judgment,  the  court  gave 
judgment  on  the  verdict.  Appellant  now  brings  the  record 
here  on  appeal  and  assigns  various  errors. 

The  material  and  important  facts  out  of  which  this  contro- 
versy  arises,  and  which  are  necessary  to  a  correct  understand- 
ing of  the  case  are  about  as  follows :  William  Beddick,  a 
citizen  of  La  Salle  county,  died  testate  in  188.5,  leaving  a  large 
estate.  To  his  own  blood  relations  he  gave  but  a  small  por- 
tion of  his  estate.  Elizabeth  Keddick  was  an  adopted  daughter, 
and  to  her  ho  gave  the  sum  of  $40,000.  He  gave  to  the 
county  of  La  Salle  land  worth  about  $12,000,  and  to  the  city 
of  Ottawa  he  gave  about  $150,000  for  the  purpose  of  estalr 
lishing  and  maintaining  a  public  library.  He  appointed 
George  W.  Armstrong  as  his  executor,  and  directed  that 
Marshall  N.  Armstrong,  the  son  of  George  W.,  should  be 
employed  as  the  attorney  for  the  estate  and  be  properly 
compensated  for  his  services  in  that  respect. 

After  the  death  of  William  Roddick  this  will  was  duly 
admitted  to  probate  before  appellant,  who  was  then  probate 
judge  for  LaSalle  County.  Appellant,  Evans,  was  elected 
probate  judge  in  1882,  and  was  still  the  incumbent  of  that 
office  during  the  whole  period  of  time  covered  by  the  various 
transactions  involved  in  this  suit,  and  was  in  the  exercise  of 
the  functions  of  his  office.  The  heirs  and  relatives  of  William 
Reddick  were  not  satisfied  with  the  will,  and  shortly  after  it 
had  been  admitted  to  probate  they  filed  a  bill  in  chancery  in 
the  Circuit  Court  of  LaSalle  County,  to  contest  and  avoid  the 
will  of  William  Roddick.  Every  one  known  to  have  any 
interest  in  the  estate,  either  as  devisees,  heirs  or  executors, 
were  made  parties  to  this  bill.  The  heirs  who  prosecuted  the 
suit,  for  the  purpose  of  convenience  appointed  one  Jack 
Reddick  their  attorney  in  fact  to  bring,  control  and  manage 
the  suit  in  their  interest.  Jack  Reddick  was  a  nephew  of 
William  Reddick  but  not  an  heir  (as  his  father  was  then 
living). 

Issues  were  joined  on  this  bill  and  in  due  time  a  trial  was 
had  before  a  jury  resulting  in  a  disagreement.  This  was  in 
December,   1886.     Shortly  after  the  failure  of  the  jm^y  to 
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agree,  negotiations  for  a  eottleincnt  were  begun,  which  finallj' 
reenlted  in  a  settlement  of  the  will  contest.  The  settlement 
resulted  in  George  W.  Armstrong,  the  executor,  paying  to 
Jack  Reddick,  for  the  heirs  of  William  Eeddick,  the  sum  of 
$7,000,  in  consideration  of  the  entry  of  a  decree  by  the  court 
confirming  the  will  of  William  Keddick.  By  the  terms  of  this 
settlement  the  directors  of  the  public  library  fand  had  agreed 
with  George  W.  Armstrong,  that  he  might  pay  to  Jack  Ked- 
dick the  full  sum  of  $7,000  out  of  their  share  of  the  estate, 
unless  he  could  get  John  Funk,  ap])ellee,  to  contribute  some 
portion  of  the  $7,000  out  of  his  share  of  tlie  estate.  And 
that  Armstrong  might  charge  the  whole  of  the  $7,000  to  tlicir 
portion  of  the  estate  unless  he  could  procure  some  portion  of 
it  from  Funk.  Prior  to  this  settlement  Elizabeth  Reddick 
had  died,  and  John  Funk,  then  supposed  to  bo  her  only  brother 
and  heir,  became  entitled  to  the  $40,000,  which  had  been 
willed  to  his  sister,  Elizabeth,  the  adopted  daugiiter  of  William 
Reddick. 

During  the  pendency  of  the  chancery  suit  to  contest  the 
will,  and  imtil  the  cause  was  finally  settled  and  a  final  decree 
entered  in  the  Circuit  Court  sustaining  the  will,  the  adminis- 
tration of  the  estate  in  the  Probate  Court  had  been  jn  abey- 
ance, but  the  administration  was  still  pending. 

Appellant  was  not  an  att(»rney  of  record  for  any  of  the  par- 
ties to  the  chancery  suit,  so  far  as  this  record  discloses,  nor 
does  he  appear  to  have  taken  any  part  in  the  management  or 
trial  of  the  cause  in  the  Circuit  Court.  Elizabeth  Reddick 
during  her  lifetime  and  during  the  trial  was  represented  by 
Messrs.  Mayo  &  Widmer,  her  solicitors.  Tlie  first  connec- 
tion which  appellant  appears  to  have  had  with  the  case  was 
to  propose  and  insist  on  a  settlement  of  the  controversy 
among  the  various  parties  to  the  suit  After  frequent  inter- 
views by  appellant  with  Jack  Reddick,  George  W.  Armstrong, 
the  library  directors  and  John  Funk,  it  was  agreed  that  Jack 
Reddick  should  be  paid  the  sum  of  $7,000  in  full  of  all  claim 
made  by  the  heirs,  and  as  before  stated  this  entire  sum  was  to 
be  paid  out  of  the  library  fund  unless  Annstrong,  the  execu- 
tor, could  pursuade  John  Funk  to  pay  his  proportion  of  that 
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sum  ont  of  his  $40,000,  which  he  had  inherited  from  his  sister, 
Elizabeth  Keddick.  But  Funk  refused  to  pay  to  Armstrong 
any  part  of  the  $7,000,  saying  he  had  ah'eady  paid  his  share 
to  procure  a  settlement. 

Appellant  admits  that  during  the  progress  of  the  settlement 
John  Funk  paid  liim  the  $2,500  on  his,  appellant's,  demand  or 
request,  but  lie  claims  that  it  was  paid  to  him  for  attorney's 
fees  for  procuring  the  settlement.  In  procuring  this  settle- 
ment it  is  clear  to  our  niinds  from  the  evidence  that  appeN 
lant  was  representing  the  various  conflicting  interests  to  that 
suit  in  a  secret  and  clandestine  manner.  In  his  various 
interviews  with  appellee,  Jack  Eeddick,  and  perhaps  with 
Armstrong,  he  enjoined  upon  each  secrecy. 

Appellee  testifies  that  appellant  invited  him  to  his  ofBce 
and  urged  upon  him  the  importance  of  settling,  and  that  he 
thought  with  what  money  the  library  board  was  willing 
to  pay,  that  if  Funk  would  pay  $1,500,  he  could  get  Jack 
Keddick  to  settle  for  that  amount,  and  that  after  a  conference 
with  Jack  Keddick  appellant  reported  that  he  could  not  settle 
for  that  amount,  and  that  appellant  thereupon  advised  appel- 
lee to  bring  him  $2,500,  and  that  he  would  use  no  more  of  it 
than  was  necessary  to  satisfy  and  get  a  settlement  out  of 
Beddick,  and  whatever  was  left  he  would  return  to  appellee. 
The  $2,500  was  thereupon  handed  appellant  in  a  draft  which 
he  cashed  and  appropriated  to  his  own  use.  None  of  it  was 
ever  returned.  At  the  time  the  money  was  paid  appellant,  he 
gave  appellee  the  following  receipt: 

"Ottawa,  111.,  March  10,  1887. 
"Received  from  John  Funk  $2,500  for  and  in  settlement  of 
controversy  in  the  Reddick  will  case  and  the  professional  serv- 
ices connected  with  said  settlement,  made  this  10th   day  of 

March,  1887. 

Daniel  fevANs." 

The  plaintiff  insisted  and  testifies  that  this  money  was  paid 
to  appellant,  Evans,  for  the  sole  and  only  purpose  of  being 
used  to  pay  to  Jack  Reddick,  as  the  proportional  amount  to  l)e 
paid  by  him  out  of  his  share  of  the  estate,  and  that  no  part  of 
it  was  for  legal  services  or  attorney's  fees. 
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On  the  contrary,  appellant  ineiets  and  tcetifice  that  this  snra 
of  money  was  paid  him  as  attorney's  fees  for  services  which 
he  had  agreed  to  render  to  £Iizabcth  Koddick  in  her  lifetime, 
as  a  coniidential  adviser,  to  procure  a  settlement  of  the  will 
controversy,  and  for  which  appellant  testifies  she  was  to  pay 
him  $5,000  in  case  he  succeeded  in  prt tearing  a  settlement. 

After  a  careful  examination  of  all  the  evidence  the  strong 
preponderance,  we  think,  supports  the  theory  of  the  plaintilT. 
When  the  bill  was  liled  to  contest  the  will.  Miss  Eeddick 
employed  Messrs.  Mayo  &  Widmer  to  attend  to  her  impor- 
tant interests  in  tliat  case,  and  paid  them  a  large  sum  of 
money  for  their  services.  There  is  nothing  to  show  that 
they  were  not  entirely  competent  to  discharge  the  duties  of 
their  office  with  ability  or  fidelity,  nor  that  they  were  not 
faithful  and  loyal  to  the  best  interests  of  their  client,  nor  that 
she  was  not  satisfied  with  their  services.  While  it  might  be 
])0ssible,  it  is  certainly  very  improbable,  and  most  unreason- 
able, that  she  should  secretly  employ  another  attorney  and 
agree  to  pay  him  $5,000,  to  do  what  her  solicitors  might  as 
well  do  if  she  desired  it  done. 

It  is  also  in  proof  that  appellant  charged  Jack  Eeddick 
$300  for  procuring  this  settlement,  and  that  that  sum  was 
]^aid  him  by  Jack  Kcddick.  John  Funk  did  not  know  this 
$2,500  had  not  been  used  to  pay  the  heirs  and  contestants  in 
the  will  controversy  as  his  part  of  that  payment,  for  a  long 
time  after  the  controversy  was  settled;  nor  did  the  board  of 
directors  of  the  public  library,  nor  George  W.  Armstrong,  the 
executor,  nor  his  son,  the  attorney  for  the  estate,  nor  Jack 
Eeddick,  the  attorney  in  fact  for  the  contesting  heirs,  know 
that  such  payment  had  been  made  by  John  Funk  to  Judge 
Evans,  appellant,  for  nearly  a  year  afterward.  The  receipt 
of  the  money  by  appellant  was  kept  a  profound  secret  from 
all  the  parties  in  interest,  and  John  Funk  himself  was  told  by 
appellant  to  say  nothing  about  it.  The  draft  which  appellant 
received  for  the  $2,500  was  not  presented  for  payment  at 
Ottawa,  where  he  lived  and  kept  his  bank  account,  but  was 
taken  to  Streator,  and  there  a  Chicago  draft  was  purchased 
and  that  draft  was  placed  to  his  credit  in  Ottawa.     The  secrecy 


Second  District — May  Teem,  1890.        457 

Evans  V,  Funk. 

which  apj>ellee  himself  admits  he  enjoined  npon  all  parties 
])ending  his  dealings  with  them,  and  his  efforts  to  procure  a 
settlement,  and  the  indirect  methods  adopted,  do  not,  we 
think,  tend  to  support  his  present  claim  that  the  money  was 
paid  him  for  lefi^al  services,  and,  so  far  as  we  can  see  from  this 
record,  it  was  wholly  unnecessary  to  accomplish  a  settlement. 
We  think  the  only  purpose  and  object  for  such  secret  meth- 
ods was  to  induce  each  conflicting  interest  and  party  to  sni> 
pose  that  appellant  was  representing  that  separate  interest 
as  against  other  conflicting  interests.  Such  a  course  was  well 
€a1culated  to  mislead  the  parties  in  interest  and  induce  tbem 
to  act  on  his  advice,  when,  if  they  had  known  he  was  also 
advising  their  adversary,  they  would  not  have  trusted  him. 

Without  going  further  into  the  details  of  this  transaction, 
as  disclosed  by  the  evidence,  we  shall  content  ourselves  by 
saying  that  we  are  entirely  satisfied  with  the  verdict  of  the 
jury  upon  the  facts,  that  this  $2,500  was  paid  to  appellant 
with  the  distinct  understanding  and  agreement  that  it  was  all 
to  be  used  in  payment  of  the  claims  made  by  the  heirs  of 
William  Keddick  in  the  will  contest,  and  that  it  was  not  paid 
to  appellant  for  attorney's  fees  or  for  any  services  he  rendered 
John  Funk  in  that  whole  transaction. 

Put  if  we  concede  the  fact  to  be  otherwise,  and  to  be  pre- 
cisely as  claimed  by  appellant,  and  admit  the  fact  to  be  that 
this  $2,500  was  paid  to  him  as  the  attorney  of  John  Funk  for 
procuring  the  settlement,  still,  under  that  state  of  facts,  wo 
can  entertain  no  doubt  about  the  correctness  of  the  judgment 
of  the  Circuit  Court. 

It  is  conceded  that  appellant  was  the  probate  judge  of  La 
Salle  county  during  the  whole  period  of  this  controversy. 
The  will  of  William  Roddick  was  probated  before  appellant,  and 
he  issued  the  letters  to  George  W.  Armstrong,  the  executor. 
The  administration  of  the  estate  was  necessarily  suspended 
during  the  contest  in  the  Circuit  Court  over  the  will.  As 
quick  as  that  controversy  was  ended,  jurisdiction  over  the 
entire  estate  was  again  assumed  by  the  Probate  Court,  with 
appellant  presiding  judge,  and  with  full  power  to  make  any  and 
all  necessary  orders  connected  therewith.     It  was  his  duty  to 
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pass  on  the  acconnts  and  allow  or  disallow  all  payments  made 
by  the  execntor,  as  the  law  might  require.  It  was  his  high- 
est public  as  well  as  private  duty  to  keep  himself  absolutely 
free  from  anvand  all  interest  in  the  estate  which  mi<rht  influ- 
ence  or  warp  his  judgment  in  the  slightest  degree.  He  owed 
this  duty  to  the  public  as  a  judicial  officer,  as  well  as  to  all  the 
conflicting  interests  of  the  estate,  and  t}iose  interested  in  the 
distribution  of  the  property.  According  to  his  own  claim, 
made  in  open  court,  he  engineered  a  secret  settlement  of  the 
controversy  over  the  will,  which  cost  the  estate  and  the 
library  board  $7,000,  and  for  which  he  received  the  sum  of 
$2,500  as  the  hired  attorney  for  one  of  the  parties  in  interest, 
for  services  rendered  while  he  was  the  presiding  judge,  and 
while  the  case  was  still  pending  and  undetermined  before  him 
in  his  own  court 

When  Armstrong,  the  executor,  presented  his  report  for 
approval  by  the  court,  showing  that  he  paid  out  this  $7,000 
for  the  settlement,  appellant  approved  it.  Was  he  free  to 
approve  or  reject  this  report,  as  the  evidence  or  law  mi^lit 
require  and  justice  demand?  If  he  approved  it  the  settle- 
ment stood  and  was  linal,  and  the  money  gone  and  the  library 
board  short  $7,000,  and  appellant's  $2,500  was  earned  and  safe 
to  his  credit  in  his  bank  account.  If  he  rejected  the  report 
and  refused  to  allow  it,  then  Armstrong  must  make  good  the 
loss  to  the  estate  and  might  recover  it  back,  if  he  could,  and 
the  settlement  would  have  failed  ami  appellant  be  called  upon 
by  John  Funk  to  refund  the  money. 

*  The  statute  of  this  State  (1874,  Chapter  13,  Section  10,) 
provides  as  follows:  "No  person  who  holds  a  commission  as 
justice  of  the  Supreme  Court,  or  a  judge  of  any  court  of 
record,  shall  be  permitted  to  practice  as  an  attorney  or  coun- 
selor at  law  in  the  court  in  which  lie  presides." 

On  the  trial  the  court  gave  the  jury,  among  others,  the 
following  instructions : 

"  9.  The  jury  are  further  instnicted  that  the  law  prohibits 
the  judge  of  the  Probate  Court  from  acting  as  an  attorney 
and  counselor  at  law  in  all  matters  pending  in  his  own  court, 
and  that  this  prohibition  is  not  confined  merely  to  suits  pend* 
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iug  in  other  courts  which  are  so  connected  with  an  estate 
pending  in  said  Probate  Court  as  to  require  of  said  Probate 
Court  official  and  judicial  action  with  respect  to  tlie  same; 
and  when  a  suit  is  pending  in  the  Circuit  Court  to  set  aside 
a  last  will  and  testament  of  a  deceased  person,  whose  estate 
is  pending  for  administration  in  the  Probate  Court,  the  jud^e 
of  said  Probate  Court  is  prohibited  by  law  from  soliciting  or 
receiving  from  any  person  interested  in  said  estate  any  money, 
property  or  other  valuable  thing,  as  compensation  for  indue* 
ing  the  executor  of  said  estate  to  make  a  settlement  or  com- 
promise of  such  will  suit,  and  this  is  so  notwithstanding  his 
motives  were  intended  to  accomplish  what  would  be  for  the 
best  interests  of  all  parties  concerned,  without  any  wrong 
intention  whatever  in  so  doing. 

"  10.  The  jury  are  further  instructed  that  it  appears  by  the 
undisputed  evidence  in  this  case  that  Daniel  Evans,  the  de- 
fendant in  this  case,  lias  been  judge  of  the  Probate  Court  of 
La  Salle  County  from  the  first  Monday  of  December,.  1882, 
down  to  the  present  time;  that  the  last  will  and  testament  of 
William  Reddick,  deceased,  was  dully  admitted  to  probate  in 
the  said  Probate  Court,  and  George  W,  Armstrong  was  duly 
given  letters  testamentary  as  executor  by  said  court  on  the 
—  day  of  March,  A.  D.  1885;  that  a  suit  was  subsequently 
commenced  in  this  court  by  the  heirs  of  said  William  Keddick 
to  set  aside  said  will,  and  that  said  suit  was  finally  compro- 
mised and  settled  by  the  payment  by  said  executor  to  said 
heirs  of  the  sum  of  $7,000,  which  payment  was  duly  reported 
by  said  executor  to  said  court,  and  wa^  approved  by  said 
court,  through  said  Daniel  Evans,  the  judge  thereof;  that  it 
further  appears  that  said  Daniel  Evans  received  from  said 
John  Funk  the  sum  of  $2,500.  And  the  jury  are  further 
instructed  that,  under  the  foregoing  facts,  even  though  it 
appears  from  the  evidence,  and  the  jury  believe  therefrom, 
that  said  Daniel  Evans  solicited  and  received  from  said 
John  Fimk  said  sum  in  consideration  of  having  induced  said 
executor  to  make  said  settlement  of  said  will  suit,  the  jury 
must  hold  that  the  act  of  said  Evans  in  soliciting  and  receiv- 
ing $2,500  was  illegal  and  unlawful,  and  that   he,  the  said 
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Evans,  Iiad  no  legal  right  to  solicit  or  receive  said  $2,500  from 
said  Funk  for  such  purpose;  the  law  is  against  such  a  transac- 
tion for  consideration  of  public  policy,  although  Daniel 
Evans'  intention  was  to  accomplish  what  would  be  for  the 
best  interest  of  all  parties  concerned,  and  although  the  result 
of  the  settlement  was  for  the  best  interest  of  all  parties  con- 
cerned. The  good  intention  and  honesty  of  purpose  of  the 
defendant  in  tlie  premises  does  not  remove  the  law's  prohibi- 
tion of  such  transaction."  To  the  giving  of  which  said  instruc- 
tions for  the  plaintiff  and  each  of  tliem,  the  defendant  by  his 
counsel  then  and  there  excepted. 

These  instructions  amounted  to  a  construction  of  the  stat- 
ute above  quoted  and  on  the  facts  as  claimed  by  appellant 
was  equivalent  to  direction  to  the  jury  to  iind  against  hiui, 
which  they  in  fact  did.  Appellant  now  insists  that  tliese 
instructions  did  not  correctly  declare  to  the  jury  the  law 
applicable  to  the  conceded  facts.  The  instructions  declare 
that  it  was  unlawful  for  appellant  to  demand  or  receive  the 
money,  and  that  it  may  be  recovered  back  in  this  suit  by 
appellee. 

Appellant  contends  that  the  prohibition  of  the  statute 
against  judges  practicing  law  applies  only  to  cases  actually 
pending  and  tried  in  the  court  over  which  he  presides,  and 
that  tliere  is  no  prohibition  against  his  practicing  law,  or 
engaging  in  the  trial  of  causes  in  other  courts,  nor  any  viola- 
tion of  public  policy  involved  in  such  practice.  Tliis  position 
may  be  conceded,  so  far  as  it  relates  to  county  and  probate 
judges  in  this  State,  when  the  causes  they  try  in  other  courts 
have  no  connection  with  the  business  or  causes  pending  in 
their  own  courts.  But  it  seems  to  us  to  be  entirely  too  nar- 
row a  construction  to  give  to  the  statute  to  hold,  that  when 
an  estate  is  pending  in  the  County  or  Probate  Court  for 
settlement,  and  that  when  such  settlement  is  temporarily 
suspended  by  the  contest  of  a  will,  or  other  collateral 
questions  arising  in  another  court,  that  the  judge  of  the 
County  or  Probate  Court  can  lay  aside  his  character  as  a 
judge  in  the  cause  and  follow  the  case  to  another  court  and 
there  become  a  partisan  attorney  for  some  interest  against 


Second  District — May^erm,  1890.        461 

— . — - — — . —  I 

Evans  v.  Funk. 

some  other  interest  involved  in  the  common  estate,  and  after 
that  contest  is  ended,  and  the  case  goes  back  to  his  own 
court  for  final  administration,  that  he  can  then  again  assume  the 
impartial  and  high  duties  of  a  judge  and  settle  conflicting 
interest  in  the  case  where  he  served  some  of  the  parties  as  an 
attorney,  as  against  the  interest  of  the  others.  It  seems  to 
T18  the  very  statement  of  the  claim  and  propositions  suggests 
the  only  jiossible  answer  that  can  be  given  to  it. 

'Not  can  it  be  material  whether  he  was  an  attorney  in  the 
case  as  a  peacemaker  or  otherwise,  or  whether  his  motives 
were  good  or  bad;  if  he  was  there  in  liis  own  interest  and  for 
hire,  both  the  statute  and  principles  of  public  policy  alike 
forbid  tliat  he  should  again  act  as  a  judge  in  his  own  court 
where  such  cause  or  any  of  the  matters  involved  directly  or 
incidentally  were  to  be  again  considered.  We  think  this  pro- 
Inbition  against  appellant's  right  to  act  as  an  attorney  in  the 
will  contest  is  clearly  within  the  spirit,  if  not  the  letter,  of  the 
statute.  But  even  without  any  statute  on  the  subject,  the 
ri^ht  of  any  one  to  act  both  as  judge  and  attorney  at  diflFerent 
times  in  the  same  cause,  or  in  collateral  questions  arising  out 
of  the  same  causie  of  action,  is  so  clearly  incompatible  with  an 
impartial,  pure  and  unfettered  administration  of  public  jus- 
tice in  the  courts,  and  so  contrary  to  the  principles  of  public 
policy,  that  such  claim  can  not  be  allowed  under  any  pretense 
whatever. 

Tliere  was  no  error,  therefore,  in  the  instruction  which  in- 
formed the  jury  that  appellant  could  not  lawfully  engage  in 
that  will  controversy,  and  could  have  no  right  to  demand  or 
receive  the  money  for  his  services. 

The  remaining  question  is,  can  appellee  recover  this  money 
back  if  he  paid  it  to  appellant  as  his  attorney  as  contended 
"by  appellant?  It  is  insisted  that  if  appellant  had  no  right  to 
appear  in  that  case  and  receive  payment  therefor  that  appel- 
jee  was  equally  chargeable  with  that  knowledge,  and  that  they 
are  both  engaged  in  an  illegal  act  and  Hn  pari  delicto^ 

This  maxim  of  the  law  is  invoked  in  aid  of  the  defense. 
It  is  true  as  a  general  rule  that  when  two  or  more  persons 
engage  in  an  unlawful  entei*pri8e  or  agree  to  do  an  illegal  act 
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or  one  prohibited  by  public  policy,  and  spend  or  pay  ont 
money  to  each  other  or  otherwise  in  aid  of  sach  unlawful 
enterprise,  the  law  will  aid  neither,  and  leave  them  where 
they  placed  themselves.  Bat  this  general  rule  has  its  excep- 
tions arising  ont  of  necessity  or  from  unyielding  principles 
of  public  policy  or  from  the  diflEerent  conditions  of  the 
parties.  The  different  degrees  of  turpitude,  immorality,  or 
illegality  may  be  so  great  between  different  persons  engaged 
in  such  acts  that  tlie  general  rule  will  bend  to  meet  the  de- 
mands of  such  case  and  allow  a  recovery.  In  Story's  Equity 
Jurisprudence,  Sec.  300,  it  is  said :  "  In  cases  where  both 
parties  are  in  delicto,  concurring  in  illegal  acts,  it  does  not  fol- 
low that  they  are  in  pari  delicto^  for  there  may  be,  and  often 
are,  very  different  degrees  in  their  guilt.  One  party  may  act 
under  circumstances  of  oppression,  imposition,  hardship  or 
undue  influence  or  great  inequality  in  conditions  or  age,  so 
that  his  guilt  may  be  far  less  in  degree  than  that  of  his  asso- 
ciate in  the  offense.  And  besides  there  may  be  on  the  part 
of  the  court  itself,  a  necessity  of  supporting  the  public  inter- 
est or  public  policy,  in  many  cases,  however  reprehensible  the 
acts  of  the  parties  may  be."  In  strict  harmony  with  the 
principles  announced  by  Story  are  also  the  following  cases: 
White  v.  Franklin  Bank,  22  Pick.  181;  Tracy  v.  T^lmage, 
14  N.  Y.  162,  193;  Quirk  v.  Thomas,  6  Mich.  Ill;  1  Smith's 
Leading  Cases,  708. 

We  think  this  case  falls  within  this  exception  to  the  gen- 
eral rule;  and  from  the  strongest  necessity  of  upholding  the 
principles  of  public  policy,  in  maintaining  the  purity  and 
honor  of  the  courts  of  justice,  free  from  all  scandal  or  suspi- 
cion of  improper  conduct  on  the  part  of  the  judges.  These 
parties  were  not  in  pari  delicto.  Appellant  was  a  lawyer,  and 
for  many  years  a  judge;  we  must  presume  as  a  matter  of 
fact,  that  he  was  familiar  with  the  duties  and  obligations  that 
his  profession  and  his  office  imposed  upon  him,  and  that  he 
knew  as  a  matter  of  fact  that  he  had  no  right  to  take  this 
retainer  and  appear  in  that  law  suit  as  an  attorney,  because  the 
very  law  he  was  engaged  in  administering  and  upholding 
forbade  him  that  right.     In  addition  to  this  he  occupied  a 
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place  of  dignity,  anlhority  and  power  over  the  estates  tliat 
came  before  him  for  settlement.  Administrators  and  exec- 
utors were  in  a  large  sense  under  his  power  and  control. 
They  had  a  right  to  trust  him  and  rely  upon  his  fidelity  and 
impartiality  in  all  things  relating  to  the  settlement  of  estates, 
and  the  distribution  of  the  property  and  money  belonging  to 
the  estates  of  others. 

The  relation  between  the  county  or  probate  judge  and 
exccutOi-8  and  administrators  as  well  as  of  lieirs  and  legatees, 
is  that  of  confidence,  trust  and  dependence  on  the  one  handy 
and  authority  and  power  on  the  other  hand. 

Appellee  on  the  other  hand  was  not  a  lawyer,  and  was  in  a 
large  degree  ignorant  of  the  statutes  of  his  State  and  the 
principles  of  the  common  law,  and  when  involved  in  litigation, 
was  compelled  to  seek  the  assistance  of  those  learned  in  tlie 
law. 

Appellant's  influence  seems  to  have  had  a  controlling  effect 
upon  all  parties  to  this  suit.  He  persuaded  Armstrong  to 
pay  $7,000  out  of  the  estate  to  Jack  Roddick.  lie  induced 
appellee  to  pay  him  a  large  sum  of  money  for  serving  him, 
while  he  was  at  the  same  time  advising  and  assisting  Jack 
Keddick,  whose  demands  were  adversary  and  antagonistic  to 
his  client,  John  Funk,  and  to  the  executor,  Wash.  Armstrong. 
We  think  this  influence  he  exercised  over  all  these  parties,  and 
especially  over  John  Funk,  was  largely  dne  to  the  fact  that 
he  was  the  probate  jndge,  into  whose  hands  the  estate  must 
go  at  last,  whether  the  will  was  sustained  or  defeated. 

They  were,  therefore,  not  i?i pari  delicto  in  the  employment 
of  appellant  by  appellee,  nor  in  the  payment  to  the  one  and 
the  receipt  by  the  other,  of  the  $2,500.  The  situation  of  the 
^wo  was  widely  different,  and  the  difference  was  largely  in 
favor  of  appellant. 

After  a  careful  and  diligent  examination  of  this  record  and 
of  the  questions  involved,  we  fail  to  find  any  error,  and  think, 
under  the  evidence  and  the  law,  the  plaintiff  is  clearly 
entitled  to  recover  back  the  money  paid  appellee,  and  the 
judgment  must  therefore  be  afiirmed. 

Judgment  affirmed. 
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Anna  M.  Thurston 

V. 

Alfred  J.  Thurston. 

Diroree — Permanent  Alimony — Reduction  qf—SoJieifor's  Fee9— Death 
of  Child — Evidence — Practice. 

1.  An  appellate  court  will  not,  ordinarily,  interfere  when  alimony  j)^»* 
denie  lite  in  allowed,  or  reverse  a  decree  for  permanent  alimony. 

2.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence,  that  a 
decree  providing^  for  the  payment  of  permanent  alimony  for  the  support  of 
the  defendant  and  her  child,  should  not  be  so  modified  as  to  reduce  the 
amount  thereof,  in  view  of  the  death  of  the  child,  and  that  she  should  be 
allowed  a  reasonable  sum  for  solicitor's  fees  in  resisting  the  application 
for  such  reduction. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circnit  Court  of  La  Salle  County;  tlie 
Hon.  Charles  Blanch ard,  Judge,  presiding. 

Messrs.  Brewer  &  Strawn,  for  appellant, 

Messrs.  Carey  &  Trainor,  for  appellee. 

Upton,  J.  This  was  a  petition  filed  by  appellee  to  rcdnce 
the  amount  of  alimony  which  had,  by  a  decretal  order  of  the 
Circuit  Court  of  La  Salle  County,  been  awarded  appellant  for 
the  support  of  herself  and  child. 

It  appears  that  some  time  in  1888,  appellant  filed  her  bill 
in  equity  in  the  court  below,  for  a  decree  of  divorce  from  her 
then  husband,  appellee,  and  for  alimony,  costs  and  the  ens- 
tody  of  her  then  infant  child,  for  extreme  and  repeated 
cruelty  on  the  part  of  her  then  husband  to  appellant.  Appel- 
lee answered  the  bill,  denying  the  allegation  thereof ;  the  facts 
were  submitted  to  a  jury  who,  after  a  long  and  exhaustive 
hearing,  returned  a  verdict  finding  the  appellee  guilty  as 
charged  in  the  bill.  It  was  further  charged  that  appellee  was 
an  unfit  person  to  have  the  care,  custody  and  education  of  the 
infant  child. 
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Upon  coming  in  of  the  verdict,  after  overruling  a  motion 
for  a  new  trial,  the  chancellor  entered  a  decree  granting 
ap|>ellant  the  divorce,  and  upon  hearing  the  parties  upon  the 
question  of  alimony,  custody  of  the  child  and  costs,  it  was 
further  ordered  and  decreed  that  appellee  should  pay  to  appel- 
lant for  support  of  hei'self  and  child  (the  custody  of  the  child 
having  been  decreed  to  appellant),  the  sum  of  $200  per  annum? 
);ayable  quarterly  inf  advance,  which  was  made  a  lien  upon 
200  acres  of  farming  land  then  owned  and  occupied  by  ap]Del- 
lee  in  La  Salle  county,  nearly  adjoining  the  city  of  Mendota, 
in  that  county,  which  was  claimed  to  be  incumbered  by  two 
judgments,  confessed  by  the  appellee  after  the  commencement 
of  tlie  suit  by  ap]iellant  for  divorce,  the  one  to  the  father  of 
tlie  appellee  for  the  alleged  sum  of  $5,335,  and  the  other  to 
an  aunt  of  appellee  it  is  said,  for  the  further  alleged  sum  of 
81^922.  It  was  further  claimed  by  ap|)cllee  tliat  he  was 
indebted  to  others  in  various  sums,  so  that  his  aggregated 
indebtedness,  as  he  claimed,  amounted  to  the  sum  of  $12,000. 

Kothing  is  shown  indicating  that  appellee  is  not  in  full  pos- 
session of  his  physical  and  mental  faculties,  and  it  does  ap|)ear 
that  lie  was  in  )X)S6es8ion  of  both  real  and  personal  property, 
at  the  time  of  the  hearing  below.  It  must  be  apparent  that 
under  the  evidence  in  this  record,  the  amount  of  ah'mony 
awarded  appellant  for  the  support  of  herself  and  child,  was  by 
the  original  decree  quite  small,  and  of  itself  must  have  been 
wholly  insufficient  for  their  support.  It  f nrtlier  appeal's  that 
at  the  time  of  rendition  of  the  original  decree^  the  appellant  was 
able  to  work,  to  aid  in  the  support  of  herself  and  child,  and 
did  so  work  as  long  as  she  was  able,  in  a  factory  in  Wisconsin. 
It  further  ap])ears  that  tlie  cliild  died  in  1S89,  and  that  appel- 
lant's health  is  so  impaired  from  overwork,  in  her  efforts  to 
sustain  herself  and  child,  and  from  the  mental  and  physical 
sti'ain  consequent  upon  such  labor,  care,  nursing  and  death  of 
her  child,  that  she  is  now  broken  down  in  health,  unable  to 
j>erform  any  considerable  labor,  has  no  means  of  support,  and 
is  wholly  dej)endent  upon  the  charity  of  friends,  and  had  been 
for  some  time  preceding  the  hearing  in  the  application  at 
bar  in  the  court  below. 

Vox.  XZXVIII  » 
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It  further  appeara  that  appellee  paid  the  first  three  install- 
ments  as  ordered  by  the  original  decree,  beiug  $150^  but 
refused  and  neglected  to  pay  the  fourth  and  fifth  installments 
thereof  falling  duo  in  Slarchand  June,  1889;  but  upon  being 
attached  for  contempt  in  not  complying  with  the  order  of 
court  as  provided  in  the  decree,  paid  those  installments. 

Appellee  also  neglected  and  refused  to  pay  the  sixth  and 
seventh  installments,  and  appellant  was  compelled  to  employ 
attorneys  to  enforce  payment  thereof,  and  to  pay  therefor, 
and  it  would  appear  to  the  most  casual  observer,  that  such 
neglect  and  refusal  to  comply  with  the  terms  of  the  original 
decree,  was  unjust,  unncce.-^sary  and  intentional,  not  to  say  wil- 
ful and  malicious,  on  the  part  of  appellee,  and  done  and  for- 
borne to  keep  the  appellant  from  receiving  such  pittances  of 
the  alimony  awarded  her. 

It  is  apparent  that  the  learned  chancellor  was  not  deeply 
impressed  with  the  claimed  inability  of  appellee  to  pay  the 
installments  under  the  decree. 

Upon  the  death  of  the  child  and  because  tliereof,  appellee 
filed  his  petition  in  the  case  at  bar  to  reduce  the  amount  of 
alimony  ordered  paid  appellant  by  the  original  decree,  and 
asking  to  be  released  wholly  or  in  jiart  from  the  ])ayment  of 
two  installments  of  alimony  (then  jiast  due)  to  the  appel- 
lant, under  the  terms  of  the  original  decree. 

This  petition  was  heard  b}'  the  chancellor  who  rendered  the 
original  decree,  in  the  court  below,  and  upon  proofs  taken 
modified  the  original  decree,  and  ordered  and  decreed  that 
appellee  pay  to  the  appellant  the  two  installments  of  $50  each 
then  past  due,  and  reduced  the  amount  of  permanent  alimony 
thereafter  to  be  paid  by  appellee  to  appellant,  from  $200  to 
$J50  per  annum,  and  that  the  motion  of  api)ellant  to  be 
allowed  counsel  fees  and  necessary  expenses  was  refused,  to 
which  order  and  decree  exceptions  were  taken,  and  the  cause 
appealed  to  this  court. 

The  questions  presented  may  be  briefly  stated : 

1.  Should  the  original  decree  providing  for  the  payment 
of  alimony  to  appellee  have  been  modified  because  of  the 
death  of  the  child? 
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2,  Should  appellant  be  allowed  solicitor's  fees  because  of 
the  non-payment  of  the  installments  of  alimony  which  became 
due  January  1  and  March  1,  1890,  respectively? 

1.  Tlie  rule  is  well  established,  that  appellate  courts  seldom 
interfere  when  alimony  pendente  lite  is  allowed,  and  are 
slow  to  reverse  a  decree  for  permanent  alimony,  as  is  clearly 
announced  in  Footc  v.  Foote,  22  111.  425,  a  leading  case  in 
this  State  on  that  subject.  But,  as  held  in  that  case  and  many 
subsequent  cases,  such  allowance,  although  discretionary,  is  a 
judicial  and  not  an  arbitrary  discretion,  and  is  to  be  so  held 
and  regarded  by  appellate  courts,  and  must  be  determined  by 
the  facts  and  circumstances  of  each  particular  case  as  pre- 
sented. 

It  is  clear  that  we  are  bound  to  assume  the  original  decree 
for  permanent  alimony  in  the  case  at  bar  was  just  and  equi- 
table at  the  time  of  its  rendition  (and  that  decree  is  still  in 
force  except  as  modified  on  the  hearing  below),  and  if  just  and 
equitable  then,  should  be  enforced  now,  unless  since  its  rendi- 
tion something  has  transpired  which  will  render  its  enforce- 
ment nnjnst  and  inequitable. 

What  is  now  alleged  against  it?  Not  the  inability  of  appel- 
lee to  pay  it,  for  at  each  default  upon  which  the  appellee  has 
been  proceeded  against  for  contempt  in  non-payment  (and  that 
has  occurred  more  than  once),  the  cliancellor  hearing  the  appli- 
cation has  ordered  appellee  imprisoned  until  compliance  with 
the  decree,  and  appellee  it  seems  was  able  to  comply,  by  pay- 
ment thereof. 

But  it  is  contended  the  child  is  dead,  and  as  the  alimony 
allowed  was  for  the  support  of  appellant  and  her  child,  upon 
the  death  of  the  child  that  alimony  should  be  reduced  as  a 
matter  of  justice  and  equity  to  appellee. 

We  are  unable  to  yield  our  assent  to  that  proposition'to  the 
extent  claimed.         « 

We  understand  the  rule  to  be  observed  in  cases  where  per- 
manent alimouy  is  properly  allowable,  is  that  it  should  be 
adjusted  when  granted,  in  proportion  to  the  needs  of  the  per- 
son requiring  it,  and  the  pecuniary  circumstances  of  the  party 
who  is  to  pay  it;   that  in  determining  this,  reference  is  to  be 
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had  to  the  mental  and  physical  condition  and  capacity  of  tbc 
parties  to  supporter  maintain  themselves,  either  from  prop- 
erty in  possession  or  ahility  to  obtain  it,  as  well  as  the  other 
party's  ability  to  pay  it.  Foote  v.  Foote,  supra.  This  \ro 
regard  as  too  well  settled  in  this  State  to  require  further  ex- 
amination. 

In  tlie  case  at  bar,  it  apj^ears  that  during  the  life  of  tlie 
child,  or  for  most  of  the  time,  the  motlier  was  physically  able 
to,  and  did  work  to  support  herself  and  child,  but  that  at  the 
time  of  the  modification  of  the  original  decree  she  was  sick, 
unable  to  perform  manna]  labor,  had  no  means  of  support,  and 
.  was  dependent  u]>on  the  charity  of  lier  friends,  except  the 
small  sum  of  $200  awarded  her  by  the  original  decree.  It 
would  seem  that  the  necessities  of  appellant  at  tlie  timeof  the 
modiiication  of  the  decretal  order  were  quite  as  pressing  and 
as  great  to  the  full  extent  of  the  alimony  allowed,  as  they 
could  have  been  before  the  death  of  the  child.  Before  that 
time  she  was  able  by  her  own  efforts  to  contribute  to  that 
support,  since  that  she  has  been  unable  to  do  so.  We  thiok 
that  there  ought  not  to  have  been  any  reduction  made  in  the 
alimony  as  originally  allowed  appellee. 

2.  We  also  think  in  view  of  the  facts  shown  bv  the  record 
before  us,  that  the  appellant  should  have  been  allowed  a  rea- 
sonable sum  for  her  solicitor  fees,  in  ]*e8i8ting  the  application 
upon  the  petition  at  bar.  And  we  also  think  that  the  orij^i* 
nal  alimony  of  $200  per  yeai",  payable  to  the  appellant  as  pro- 
vided in  the  former  and  original  decree,  should  be  restored  in 
full  as  thereby  provided,  and  ordered  to  be  ])aid,  and  that  the 
unpaid  installments  thereof  which  are  due  thereon  should  be 
paid  in  full  by  appellee  with  interest  thereon  at  six  per  cent 
from  the  time  the  same  fell  due  by  the  terms  of  the  original 
decree  until  the  payment  thereof,  and  for  that  purpose  and 
to  that  end  the  order  and  decree  of  the  Circuit  Court  modify- 
ing such  original  dvcree  is  reversed  and  the  cause  is  remanded 
with  directions  to  the  chancellor  to  so  order  and  decree  as 
herein  above  stated. 

Jievereed  and  remanded  with  directions* 
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Peoria  &  Pekin  Union  Railway  Company        __! i!i 

88      469 
V.  110    «502 

William  C.  H.  Barton. 

Railroads — Bridges —  Flowage— Damage  by —  Evidence  —  Pleading  — 
Practice. 

1.  Railroad  companies  are  only  bound  to  build  and  maintain  such  bridges 
and  other  structures  as  ordinary  and  reasonable  men  can  foresee  shall  be 
necessary  to  meet  the  ordinary  continflrencies  and  demands  of  nature. 

2.  A  verdict  which  is  not  fairly  supported  by  the  evidence  should  be  set 
aside. 

3.  Without  previous  notice  of  the  defective  character  of  a  railroad  bridg:e, 
or  request  to  make  changes  therein,  a  company  purchasing  the  road  after 
the  building  thereof  is  not  liable  in  damages  to  a  landowner  injured 
through  flowage  of  his  property  caused  by  the  manner  in  which  such  bridge 
was  constructed. 

4.  An  agreement  entered  into  between  the  plaintiff  and  defendant  in  a 
^tven  suit,  that  the  same  shall  be  dismissed  in  case  defendant  does  a  certain 
tiling,  obligates  the  plaintiff  upon  such  performance  to  so  dismis.<«,  and  the 
amendment  of  his  declaration,  whereby  he  seeks  to  bring  into  the  case  new 
frrounds  of  recovery,  can  not  avail  him. 

5.  A  party  may  plead  as  many  pleas  and  set  up  as  many  defenses  as  he 
likes,  although  some  of  them  may  be  inconsistent  with  others. 

(>•     Objections  to  pleadings  can  not  be  primarily  made  herein* 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
T-  M.  Shaw,  Judge,  presiding. 

Messrs.  Stevens  &  Hobton,  for  appellant, 

Messrs.  "Wm-liam  8.  Kellogg  and  James  A.  Cameron,  for 
appellee. 

O.  B.  Smith,  P.  J.  This  was  an  action  in  case  brought  for 
causing  an  overflow  of  land  and  consequent  destruction  of 
property  belonging  to  appellee  by  the  maintaining  of  a  pile 
bridge  across  Kickapoo  Creek  where  it  flows  through  appel- 
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Jee's  land.  The  suit  was  bepjun  on  the  12th  day  of  February, 
18S6.  On  the  5th  day  of  May  following  the  general  issue 
was  filed.  On  the  6th  day  of  February,  1SS9,  the  defendant 
obtained  leave  to  file,  and  did  file  two  additional  pleas  oi puis 
darri^n  coniintuince.  These  two  pleas  set  up  an  agreement 
made  with  the  plaintiff  in  April  after  the  suit  was  begun  in 
1886,  that  if  tlie  defendant  would  take  away  and  remove  the 
bridge  complained  of  in  the  declaration,  and  in  its  place  build 
a  bridge  that  would  a)low  the  water  to  pass  through  unob- 
structed, that  appellee  would  dismiss  his  cause  of  action 
against  appellant  and  release  it  from  all  damages  claimed  by 
him  by  reason  of  the  maintenance  of  the  said  bridge.  The 
pleas  further  allege  that  the  defendant  did  in  pursuance  of  its 
agreement  tear  down  the  old  bridge  complained  of  and  build 
a  new  iron  single  span  bridge,  with  stone  abutments  large 
enough  to  allow  the  water  to  flow  through  freely. 

After  these  pleas  were  filed  the  plaintiff  on  two  different 
occasions  obtained  leave  to  amend  his  declaration  and  include 
in  it  new  elements  of  damage,  but  only  such  as  had  been 
caused,  as  alleged,  from  the  existence  of  the  pile  bridge. 

Issues  were  joined  on  these  pleas  and  two  trials  were  had. 
Tlie  last  one  resulted  in  a  verdict  for  the  plaintiff,  appellee, 
for  $4,391.  A  motion  for  a  new  trial  was  made  and  over- 
ruled by  the  court  and  judgment  rendered  on  tlie  verdict. 
From  that  judgment  this  apj^eal  is  prosecuted.  Kumeroos 
errors  are  assigned  and  relied  upon  in  the  argument. 

It  appears  from  the  evidence  that  in  1881  and  from  thence 
forward  appellee  owned  certain  land,  about  240  acres,  through 
which  Kickapoo  creek  ran,  and  that  over  plaintiff's  land  and 
across  the  said  creek  the  railroad  now  owned  by  appellant 
was  built,  with  a  bridge  erected  upon  and  supported  by  piles. 
This  bridge  was  built  and  owned  after  its  construction  by  the 
l^eoria,  Pekin  &  Jacksonville  Kailroad  Comuanv.and  remained 
in  substantially  the  same  condition  until  the  time  of  the  injury 
complained  of.  The  road  was  afterward  sold  under  a  fore- 
closure proceeding,  and  finally  cnmo  by  purchase  to  be  owned 
and  operated  by  appellant,  and  was  owned  and  operated  by  it 
at  the  time  of  the  injury  complained  of.     The  bridge  projer 
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over  the  bed  of  the  creek  was  from  140  to  160  feet  wide.  The 
approach  to  the  bridge  was  built  upon  trcssel  work  in  the 
usual  and  customary  manner,  and  was  about  800  feet  long. 
The  piles  supporting  the  bridge  were  about  sixteen  feet  apart 
and  crossed  the  creek  at  an  angle.  Kickapoo  creek  flowed 
through  bottom  land  in  crossing  appellee's  farm,  and  formerly 
spread  out  over  this  bottom  land  in  times  of  high  water. 
After  the  bridge  in  question  was  built,  appellee  built  dykes 
above  the  bridge  on  either  side  of  the  creek  to  compel  the 
water  to  stay  in  the  channel  and  prevent  its  overflowing  his 
land. 

This  was  the  condition  of  things  at  the  bridge  and  upon 
appellee's  land  on  the  14th  of  February,  1883,  when  a  great 
and  unusual  flood  came  and  fllled  the  sti-eams  in  a  large  sec- 
tioD  of  the  country  with  water,  and  broke  up  the  ice  then  in 
this  and  other  streams,  and  caused  great  destruction  of  prop* 
crty.  One  of  the  consequences  and  effects  of  this  flood  was 
that  the  flood  in  Kickapoo  creek  carried,  down  timber,  logs, 
brush,  and  whatever  else  was  found  loose  in  its  track,  overflow- 
ing all  the  bottoms  and  breaking  up  the  ice,  so  that  a  gorge  of 
ice,  logs  and  other  things  carried  down  with  the  water  was 
formed  at  tliis  railroad  bridge,  and  the  water  thrown  back  in 
still  larger  volume  upon  appellee's  premises.  From  this  flood 
came  the  damage  complained  of  by  the  plaintiff,  which  he 
alleges  carried  off  two  hundred  cords  of  wood,  two  hundred 
tons  of  hay,  a  large  amount  of  fencing,  and  deposited  large 
amounts  of  sand  and  debris  on  his  land,  and  broke  down  and 
desti'oyed  his  dykes,  etc. 

The  proof  is  clear  that  this  flood  was  an  extraordinary  one, 
and  appellee  himself  swears  that  he  had  not  known  such  a 
flood  since  the  year  184r9.  Many  witnesses  testify  to  the 
unusual  and  extraordinary  character  of  the  flood.  Several 
bridges  on  the  Kickapoo  belonging  to  other  railroad  companies 
were  washed  away  and  much  valuable  property  destroyed. 
The  ground  was  frozen  hard  and  covered  with  ice  and  sleet,  so 
that  all  the  water  from  the  clouds  and  melting  snows  ran  into 
the  creeks  and  rivers. 

The  gravamen  of  tlie  charge  in  the  declaration  is,  that  the 
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defendant  wrongfully  maintained^  kept  and  used  a  bridge  con- 
structed in  such  manner  as  to  obfitruct  and  hinder  the  free 
passage  of  the  water  flowing  through  such  creek. 

Numerous  objections  to  the  plaintiff^s  right  to  recover  in 
this  suit  are  urged  upon  us,  among  which  are  the  following: 

1.  Tliat  the  storm  and  flood  which  caused  the  injury  was 
of  such  an  unusual  and  extraordinary  character^  that  no  huniau 
foresight  could  reasonably  provide  against  it. 

2.  Tliat  in  consideration  of  appellant  building  n  new 
bridge,  a]>pel]eo  vrould  then  release  all  claim  for  damages 
resulting  from  the  flood. 

8.  That  inasmuch  as  the  defendant  did  not  build  the  bridge 
(and  the  same  not  being  necessarily  a  nuisance),  it  could  not 
be  chargeable  with  maintaining  it  in  an  improper,  manner, 
without  being  first  notified  of  the  dangerous  or  objectionable 
character  of  the  bridge  and  a  request  to  correct  it,  appellant 
not  having  made  any  material  changes  in  the  bridge  after 
purchasing  the  road. 

4.  That  appellee  himself  caused  or  contributed  to  his  own 
injury  by  building  dykes  on  the  sides  of  this  crcek^and  thus 
trying  to  force  all  tlie  water  across  his  farm  and  under  the 
bridge  in  a  narrow  channel,  instead  of  allowing  it  to  spread 
out  over  tl»e  bottom  and  Iiave  the  full  length  of  the  bridge 
and  its  tressel,  and  to  flow  through  and  under,  as  by  nature  it 
was  accustomed  to  do  in  times  of  great  floods. 

5.  That  the  damages  are  excessive. 

First.  After  a  careful  study  of  this  entire  record,  we 
think  all  of  these  objections  are  well  made.  The  record  and 
argunients  in  the  case  are  too  long  to  justify  or  even  permit  ns 
to  enter  into  a  detailed  discussion  of  the  evidence,  and  we  shall 
content  ourselves  by  merely  stating  our  conclusions;  First,  as 
to  the  character  of  the  storm,  we  think  the  proof  is  clear  and 
really  uncontradicted,  that  the  storm  which  caused  the  injury 
was  such  that  no  ordinary,  human  foresight  could  provide 
against  it. 

Railroad  companies  are  only  bound  to  build  and  maintain 
such  bridges  and  other  structures  as  ordinary  and  reasonab'e 
men   can  foresee  shall  bo  reasonably  necessary  to  meet  tlio 
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ordinary  contingencies  and  demands  of  niiture.  As  well  might 
railroad  companies  be  compelled  to  bnild  bridges  that  would 
withstand  the  fury  and  power  of  tlie  cyclone  as  to  compel 
them  to  build  against  the  rushing  torrent  of  waters,  in  times 
of  great  flood,  when  all  barriers  are  swept  away  before  wide- 
spreading  and  overflowing  creeks  and  rivers.  To  hold  rail- 
road companies  to  such  a  rule  would  be  most  unreasonable 
and  unjust.  And  the  failure  of  the  company  in  this  case  to 
provide  a  bridge  large  and  strong  enough  and  with  piles  far 
enough  apart  to  allow  the  unobstructed  flow  of  this  unexpected 
and  immense  volume  of  water  in  this  little  crock,  with  all 
its  burden  of  floating  logs,  trees,  timber,  brush,  etc.,  was  not 
wrongful  nor  negligent,  and  therefore,  not  actionable.  111. 
Ccn.  R  R.  Co.  V.  Bethel,  11  111.  Ai>p.  17;  G.  C.  &  S.  F.  E. 
K.  Co.  V.  Poole,  34  A.  &  E.  1S7.  The  proof  here  dit?closes 
the  fact  that  a  number  of  other  railroad  bridges  belonging  to 
the  C.  B.  &  Q.  road  crossing  this  same  creek  were  swept 
away  by  the  same  flood.  We  think  the  verdict  was  most 
clearly  and  manifestly  against  the  great  preponderance  of  the 
evidence  upon  that  point,  and  for  that  reason  should  have 
been  set  aside.  Wliile  great  respect  and  confidence  should  be 
awarded  to  the  finding  of  a  jury,  still  it  will  not  do  for  courts 
to  abandon  all  control  over  verdicts  of  juries,  and  permit 
verdicts  to  stand  that  are  clearly  and  certainly  wrong,  and  it 
makes  no  difference  whether  such  erroneous  results  are  reached 
through  a  failure  to  understand  the  evidence  and  apply  it,  or 
from  passion  or  prejudice,  or  any  other  motive.  A  verdict 
which  is  not  fairly  supported  by  the  evidence  ought  to  be  set 
aside. 

Second,  the  proof  is  not  denied  that  appellant  did  not  bnild 
this  bridge,  and  it  is  clear  no  substantial  change  was  made  in 
it  after  appellant  bought  the  road  until  the  damage  to 
appellee  occurred.  We  think  the  proof  strongly  preponderates 
ac^inst  appellee  having  given  any  notice  to  appellant  of  the 
defective  character  of  the  bridge,  or  of  any  request  to  correct 
it  before  the  injury  occurred,  and  without  proof  of  such 
notice  appellee  can  not  recover.  No  notice  was  given  until 
this  injury  occurred.  Cooley  on  Torts,  611;  Groff  v.  Anken- 
brandt,  124  111.  61. 
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Tliird,  as  to  tlie  settlement.  Wo  think  the  proof  largely 
preponderates  in  favor  of  the  settlement  of  the  controversy 
as  alleged  in  defendant's  pleas,  and  that  appellee  did  agree 
to  dismiss  this  suit  if  appellant  would  build  a  new  bridge. 
Instead  of  doing  this,  he  twice  amended  his  declarations  and 
sought  to  bring  into  the  case  new  grounds  of  recovery,  but 
they  all  grew  out  of  this  original  wrongful  act  complained  of, 
and  were  covered  by  the  agreement  to  settle.  Appellee 
kept  its  contract  and  built  a  new  bridge  at  a  large  expense, 
and  appellee  should  now  be  held  to  his  agreement  to  dismiss 
his  suit. 

Fourth,  we  think  a])pellee  in  a  very  material  manner  con- 
tributed to  his  own  injury  by  building  dykes  along  this  creek 
and  fencing  the  flood  into  a  narrow  channel,  and  thereby 
aided  in  creating  the  gorge  under  this  bridge,  and  throwin^^ 
the  water  back  and  causing  it  to  break  his  d^'kes.  Had  the 
water  been  allowed  to  spread  out  over  the  bottom,  and  allowed 
the  whole  lengtii  of  the  bridge  to  pass  under  unobstructed  by 
the  plaintiffs  dykes,  the  chances  for  the  gorge  would  have 
been  greatly  lessened.  Although  it  is  probable  that  without 
the  dykes  plaintiff's  property  would  still  have  been  swept 
away  by  the  wide-spreading  waters,  still  in  that  event  be 
could  not  have  been  chargeable  with  aiding  the  result. 

We  also  think  the  damages  excessive.  A  part  of  the 
damages  claimed  (for  which  he  is  evidently  allow.ed  by  tbo 
jury)  are  for  fences  washed  away  by  the  flood,  some  of  which 
could  not  have  resulted  from  the  existence  of  the  bridge. 

He  also  claims  that  about  ten  acres  of  his  land  were 
covered  by  sand  and  wholly  destroyed,  and  that  such  land 
was  worth  $300  per  acre. 

It  seems  to  us  a  most  unreasonable  claim  to  make,  that  the 
bridge  had  anything  to  do  with  the  deposit  of  sand  on  plaint- 
iff's land.  This  sand  was  carried  down  from  the  hills  and 
gullies  above  the  bridge  onto  plaintiff's  bottom  land,  and 
there  deposited  by  the  water  before  it  reached  the  bridge. 

It  was  testified  by  some  witnesses  that  the  land  covered  by 
sand  was  worth  $300  or  $400  per  acre  for  the  purpose  of 
building  manufactories.     Whatever   we   may   think  of  this 
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demand  for  land  onteide  the  neighborhood  where  any  facto- 
ries were  ever  liable  to  be  built,  it  is  certain  the  deposit  of 
sand  could  not  make  the  land  less  valuable  for  that  purpose, 
and  the  proof  is  that  the  deposit  of  sand  did  not  greatly  lessen 
its  value  for  agricultural  purposes. 

Complaint  is  also  made  that  the  court  erred  in  giving  the 
last  two  instructions  asked  for  by  the  plaintiff  relating  to  the 
^ttlemcnt.  We  fail  to  find  any  evidence  in  this  record  which 
justified  the  giving  of  either  instruction.  The  plaintiff  posi- 
tively denied  making  any  proposition  looking  to  a  settlement 
with  anybody.     Both  instructions  should  have  been  refused. 

It  is  insisted  by  appellee  that  the  defendant  waived  the  gen- 
eral issue,  by  pleading  its  two  special  pleas  claimed  to  bo  puis 
darrien  continuance^  and  rested  its  entire  case  in  the  settle- 
ment We  do  not  concur  in  this  view.  Under  our  statutes 
a  party  may  plead  as  many  pleas  and  set  up  as  many  defenses 
as  he  likes,  although  some  of  them  may  bo  inconsistent  with 
each  other. 

At  all  events,  appellee  treated  the  last  two  pleas  as  ordinary 
pleas  in  bar,  and  raised  no  objection  on  the  trial,  and  it  is  now 
too  late  to  raise  that  question  in  this  court  for  the  first  time. 
All  such  objections,  even  if  there  were  anything  in  them, 
must  be  made  below,  and  if  not  made  there  they  will  be 
regarded  as  waived  liere. 

For  the  errors  above  indicated  the  judgment  will  be  reversed 
and  the  cause  remanded. 

lieversed  and  remanded. 


William  H.  Woodyatt 
Mary  Connell. 

Bfplerin — Cropn — Husband  and  Wife — Ahandonment  of  Wife — ConfivU" 
anee  of  upon  Husband* 8  Land — The  Relation — Uusband'a  Debt — Rents 
and  Profits — Heceicer— Mortgages— Foreclosure^    - 
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1.  Where  a  wife  occupies  the  land  of  her  hufihand.  nothing  being  Rhown 
an  to  any  contract  between  them  for  its  use,  the  law  implies  that  she  is  hU 
tenant. 

2.  Where  in  such  case  the  circumstances  are  such  that  the  relation  of 
landlord  and  tenant  will  be  implied,  the  incidents  of  the  law  of  contracts  are 
likewise  implied  t)etween  them. 

3.  A  wife  abandoned  by  her  husband  being  chargeable  with  the  support 
of  their  minor  children,  is  entitled  to  their  earnings,  and  the  creditors  of  the 
husband  are  not  entitled  to  the  product  of  their  labor. 

4.  By  the  appointment  of  a  receiver  to  obtain  rents  and  profits  at  the 
instance  of  a  mortgagee  in  connection  with  foreclosure  proceedings,  the 
mortgagee  obtains  an  equitiible  claim  upon  the  rents  due  and  to  accroe,  and 
such  claim  is  sui^erior  to  any  other  arising  subsequent  to  the  mortgage  of 
any  person  claiming  under  the  mortgagor,  and  tenants  in  possession  may  be 
compelled  to  attorn  to  the  receiver. 

5.  In  the  case  presented,  this  court  holds  that  certain  crops  raised  by  s 
wife  after  being  abandoned  by  her  hui^band,  were  not  subject  to  levy  on 
executions  in  favor  of  her  husband's  creditors,  and  declines  to  interfere  with 
the  judgment  in  her  behalf. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Court  of  Lee  County;  the  Hon. 
James  £L  Cabtbioht,  Judge,  presiding. 

Mr.  Aabon  a.  Wolfekspekgeb,  for  appellant. 

Messrs.  Sherwood  Dixon  and  S.  H.  Bethea,  for  appellee. 

Under  the  present  statute  of  this  State,  "  all  restrictions  on 
the  power  of  the  husband  and  wife  to  contract  with  each 
other,  except  as  to  compensation  for  services,  are  removed." 
Thomas  v.  Mueller,  106  111.  36. 

As  a  general  rule,  it  may  be  stated  that  the  mere  occupa- 
tion of  land  with  the  owner's  concurrence,  will  inure  as  a 
tenancy  from  year  to  year,  or  at  will,  according  to  cirenm- 
stances,  determinable  at  the  pleasure  of  the  owner.  Taylor's 
Landlord  and  Tenant,  Sec.  19,  page  14  (5th  Ed.). 

Where  land  is  in  possession  of  one  which  belongs  to  another, 
an  obligation  to  pay  rent  will  be  implied,  unless  tliere  is  an 
express  disclaimer  to  hold  under  such  other.  Ibid.,  Sec.  19, 
note  4;  citing  Jackson  v.  Mowry,  30  Ga.  14. 

The  power  of  the  husband  and  wife  to  contract  with  each 
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other  being  nnlimited  (except  as  to  86rvices),  as  shown  above, 
the  relations  between  them  are  necessarily  governed  by  the 
same  rales  as  would  control  were  they  strangers.  Here  the 
wife  was  occupying  the  land  of  the  husband;  nothing  being 
shown  as  to  any  contract  between  them,  it  will  be  implied 
that  she  was  his  tenant. 

The  converse  of  this  proposition  has  been  held  to  be  law  in 
this  State  in  repeated  instances,  thus : 

Where  the  husband  as  the  head  of  the  family  occupies  and 
cultivates  the  land  of  the  wife,  he  must  be  considered  as 
occupying  it  with  her  consent,  for  the  common  benefit  of  the 
family,  and  the  product  of  his  toil  upon  such  land  is  as  much 
his  property,  notwithstanding  the  act  of  1S61,  as  if  he  had 
occupied  as  a  tenant  land  rented  from  some  third  person. 
Elijah  V.  Taylor,  37  III.  247;  Langford  v.  Grierson,  6  111.  App. 
862;  Dean  v.  Bailey,  50  111.  481. 

Where  the  husband  and  wife  live  together  upon  the  land 
of  the  wife,  the  presumption  as  to  crops  grown  upon  the  land, 
is  that  they  belong  to  the  husband,  and  that  they  were  laiscd 
by  his  labor  and  at  his  jezpense.  Duncan  v.  Jackson,  7  111. 
App.  119. 

That  a  portion  of  the  labor  of  producing  these  crops  was 
performed  by  the  children  of  the  husband  and  wife,  gives  the 
creditor  of  the  husband  no  claim  to  the  crop;  for  it  has  been 
held  that  where  the  husband  had  abandoned  his  familv, 
and  the  wife  had  rented  a  farm  and  carried  it  on  with  the  aid 
of  tlieir  minor  children  and  produced  a  crop,  to  which  tlie 
husband  made  no  claim,  the  wife  was  entitled  to  the  crop 
free  from  the  debts  of  her  iiusband.  Hazel  baker  v.  Good- 
fellow,  64  111.  238. 

By  the  appointment  of  a  receiver  the  mortgagee  obtains 
an  equitable  claim  upon  the  rents  due  and  to  accrue;  and  that 
claim  is  superior  to  the  claim  of  any  one  else  claiming  under 
the  mortgagor.     2  Jones  on  Mortgages,  Sec.  1536. 

And  the  tenants  of  the  premises  may  be  compelled  to 
attorn  to  the  receiver.     2  Jones  on  Mortgages,  Sec.  1536. 

Upton,  J.     It'appears  that  for  some  years  prior  to  1888 
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the  husband  of  appellee,  Con.  Connell,  was  the  owner  of 
the  equity  of  redemption  of  a  farm  in  Lee  county,  being  his 
homesti  ad,  upon  which  he  resided  with  his  wife  (appellee) 
and  family.  The  farm  and  most  of  the  personalty  thereon 
was  mortgaged  by  the  husband.  In  March,  18S8,  the  hus- 
band deserted  and  abandoned  his  wife  and  family,  leavins; 
them  without  his  further  support  from  thence  until  the 
present.  Soon  thereafter  the  chattel  mortgage  upon  the 
personal  property,  comprising  most  of  the  stock  and  farming 
tools  was  foreclosed  by  sale  thereof,  and  the  wife  (appellee) 
became  the  purchaser,  with  means  of  her  own,  obtained  from 
her  relatives,  in  which  her  husband  had  no  interest  whatever* 

The  appellee,  unab'e  to  learn  of  the  whereabouts  of  her 
husband,  or  his  ititent  or  purpose,  continued  to  reside  on  her 
farm  with  her  family,  and  by  her  own  exertions  and  the  aid 
of  her  sons,  ail  of  whom  but  two  were  of  full  age,  cultivated 
tlie  farm,  raisod  and  produced  thereon  the  corn  and  part  of 
the  hay  in  controversy  in  this  suit 

The  children  of  appellee  who  aided  her  in  cultivating  the 
farm  and  producing  the  crop,  with  tiie  exception  of  the 
two  minors  before  mentioned,  were  paid  therefor  by  appellee. 
The  husband  in  no  way  contributed  to  the  production  of  the 
crop. 

A  part  of  the  hay  in  controversy  was  obtained  from  other 
land  than  tliat  upon  which  she  resided,  and  harvested  by  her- 
self and  children.  In  August,  18S9,  the  holder  of  the  mort- 
gage security  Uj)on  the  farm  filed  a  bill  seeking  a  foreclosure 
thereof,  therein  praying  for  a  receiver  to  obtain  the  rents 
and  profits,  to  which  foreclosure  proceedings  Frank  Gait, 
Con.  Connell  and  appellee  were  made  parties  defendants, 
and  due  service  thereof  had  upon  them;  and  in  September, 
1889,  a  final  decree  was  obtained  for  complainant,  tlierein 
finding  due  f.5,8 13.52,  upon  which  a  sale  was  made  of  the 
farm  by  the  master  in  chancery,  and  after  payment  of  costs 
left  a  deficiency  due  complainant  of  $784.03,  which  remains 
unpaid.  By  the  decree  in  said  proceedings  a  receiver  was 
appointed  by  the  court  of  the  rents  and  profits  of  the  farm, 
and  appellee  was  decreed  and  directed  to  account  to  the 
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receiver  therefor,  and  in  December,  1889,  appellee  in  fact 
attorned  to  such  receiver,  and  agreed  to  pay  the  rent  of  said 
faiTQ  to  him  for  the  year  1889. 

On  the  28th  of  March,  1889,  one  Frank  Q^lt  obtained  a 
judgment  in  the  Circuit  Court  of  Lee  County  against  the 
husband  of  appellee,  by  confession  on  oognomtj  for  $459.44. 
ExecDtion  issued  thereon,  and  was  levied  on  the  18th  of  Octo- 
ber, 1889,  on  the* property  in  controversy  (viz.,  about  ninety 
acres  of  corn  standing  in  the  field,  etc.,  two  stacks  of  wild  Iiay, 
two  stacks  of  timothy  and  clover  hay  upon  the  premises,  eta, 
of  the  value  of  $376),  as  the  property  of  Con.  Connell,  hus- 
band of  appellee,  which  property  so  levied  upon  was  after- 
ward and  on  the  day  following  the  levy  replevied  by  appellee- 
and  the  property  delivered  to  her,  which  is  the  suit  at  bar. 

A  jury  being  waived  in  the  court  below,  the  cause  was  sub- 
mitted to  the  court  for  trial,  upon  an  agreed  state  of  facts  in 
writing,  signed  by  the  counsel  for  the  respective  parties,  filed 
in  the  court  below,  and  attached  to  the  record  before  us,  and 
from  which  the  foregoing  statement  of  facts  is  deduced. 

In  the  trial  court  the  right  of  proi)erty  replevied  was  found 
in  the  appellee,  to  which  appellant  excepted  and  brings  the 
case  to  this  court  by  appeal. 

The  question  presented  by  the  record  before  ns  is :  To  whom 
did  the  j)roperty  in  controversy  belong,  on  the  18th  of  Octo- 
ber, 1889,  the  date  of  the  levy?  Was  it  the  property  of 
appellee,  as  found  by  the  court  below,  or  that  of  her  husband, 
Con.  Connell,  and  subject  to  be  taken  in  execution  by  his 
creditors? 

It  is  settled  in  this  State,  that  when  the  liusband,  as  the 
head  of  the  family,  occupies  and  cultivates  the  land  of  his  wife 
Jie  must  be  considered  as  occupying  it  with  her  consent  for 
the  common  benefit  of  the  family,  and  the  products  of  his  toil 
upon  such  land  are  as  much  liis  property  (notwithstanding  the 
act  of  1861)  as  if  he  had  occupied  as  a  tenant,  land  rented  from 
some  third  person.  Dean  v.  Bailey,  60  111.  481;  Langford  v. 
Gricrson,  5  III.  A|)p.  362. 

The  case  at  bar  presents  the  converse  of  that  proposition. 
Jlere  tlie  wife  was  occupying  the  land  of  the  husband;  nothing 
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Ixjing  shown  as  to  any  contract  between  them  for  its  use,  the 
law  if/iplies  that  sk-e  was  his  tenant,  Taylor  in  his  work  on 
Landlord  and  Tenant,  Sec.  19,  page  14  (5th  Ed.),  states  the 
general  rule  to  be,  that  the  mere  occapation  of  land  uith 
owner's  concurrence,  will  inure  as  a  tenancy  at  will,  or  from 
year  to  year,  according  to  circumstances,  determinable  at  the 
owner's  pleasure.  Where  land  is  in  possession  of  one,  whicli 
belongs  to  another,  an  obligation  to  pay  rent  therefor  will  be 
implied^  unless  there  is  an  express  disclaimer  to  hold  nnder 
such  other.  Jackson  v.  Mowry,  30  Ga.  14,  Sec  19,  Note  4; 
Taylor,  Landlord  and  Tenant 

As  was  said  by  Justice  Pleasants  in  Langford  v.  Grierson, 
5  111.  App.  365:  "  We  apprehend  *  *  *  that  the  extent 
of  the  doctrine  is,  that  his  (the  husband's)  occupancy  and  culti- 
vation in  apparent  control  of  the  lands  of  the  wife,  where 
nothing  further  appears  to  show  his  or  her  actual  interest  in 
them,  wiii  raise  a  presumption  of  ten<incy  in  hvm^  and  conse- 
quent ownership  of  the  crop^  subject  to  her  lien  for  a  reason- 
able  rent^^  and  cases  cited. 

The  earnings  of  the  wife,  she  is  by  legislative  enactment 
entitled  to  receive,  use  and  possess,  authorized  to  sue  therefor 
and  recover  in  her  own  name,  free  from  the  interference  of 
her  liusbaud.  R.  S.,  Chap.  68,  Sec.  7.  Sec.  6  of  the  tame 
chapter  provides  that  contracts  may  be  made  by  her  to  tiie 
same  extent  and  in  the  same  manner  as  if  she  was  unmarried. 

This  being  so  as  to  the  separate  proj)erty  of  the  wife,  no 
reason  is  perceived  why  the  incidents  of  the  law  of  contracts 
should  not  be  applied  to  them  in  their  relations  with  one 
another — where  not  otherwise  provided  by  law — to  the  sauic 
extent  as  between  two  persons  not  sustaining  the  relation  of 
husband  and  wife,  and  where  the  circumstances  are  Buch  that 
the  relation  of  landlord  and  tenant  will  be  implied,  no  legal 
obstacle  can  now  be  held  to  exist  in  this  State  to  prevent  thai 
contract  relation  being  implied^  althougli  the  parties  to  it  are 
husband  and  wife;  indeed,  that  precise  question  is  so  hold  to 
ai)ply  to  the  husband  in  possession  of  the  real  property  of 
the  wife,  in  Langford  v.  Grierson,  supra. 

The  case  at  bar  is  much  stronger  in  its  facts  for  appellee 


Second  District — May  Term,  1890.        481 


Woodyatt  v.  Connell. 


(wife)  than  for  the  appellant  (husband)  in  the  case  last  cited. 
Here  the  wife  was  deserted  and  abandoned  by  the  husband 
and  upon  her  was  cast  the  burden  of  supporting  lierself  and 
family.  At  common  ]a\^  under  such  circumstances,  she  could 
carry  on  business  in  lior  own  name,  sue  and  be  sued  as  *'^feme 
9oU?^  Clearly  she  was  capable  of  contracting  in  the  case  at 
bar — left  with  her  family  in  the  homestead  by  her  husband  ? 
comtem plating  as  he  must,  if  he  gave  a  thou£rht  to  the  future 
of  wife  or  children,  that  she  would  continue  in  the  occupancy 
of  that  farm,  endeavoring  therefrom  to  gain  the  support  he 
was  failing  to  provide.  Under  such  circumstances,  can  it 
fairly  be  said  that  appellee,  the  deserted  wife,  was  in  posses- 
sion of  that  farm  without  the  concurrence  of  her  husband? 
If  not,  she  was  his  tenant  by  impUcatioTi  of  law^  and  tlie 
crop  belonged  to  her,  at  most,  but  subject  to  the  husband's 
lien  for  the  reasonable  rent  thereof. 

It  is  expressly  provided,  that  if  the  husband  abandon  the 
wife,  *'she  is  entitled  to  the  custody  of  their  minor  children," 
etc.  (Chap.  68,  Sec.  16,  R.  S.),  and  being  chargeable  with 
their  support  and  education,  is  entitled  to  their  earnings,  and 
hence  the  creditors  of  the  husband  are  not  entitled  to  the 
product  of  such  labor. 

It  was  held  that  where  the  husband  had  abandoned  his 
family,  and  the  wife  had  rented  a  farm  and  carried  it  on  with 
the  aid  of  tlie  minor  children,  and  produced  a  crop,  to  which 
the  husband  made  no  claim,  the  wife  was  entitled  to  the  crop 
free  from  the  debts  of  her  husband.  Hazelbaker  v.  Good- 
fellow,  64  111.  238.  The  case  at  bar  is  plainly  distinguishable 
from  Duncan  v.  Jackson,  7  111.  App.  119. 

It  will  not  be  presumed^  under  the  facts  in  this  case,  that 
the  wife  was  working  for  the  husband,  and  for  his  benefit  or 
tliat  of  his  creditors-  The  case  of  Hazelbaker  v.  Goodfellow, 
supra^  woald  alone  seem  decisive  of  the  case  at  bar.  The 
facts  in  that  case  are  in  no  essential  pailicuiar  variant  fiom 
this. 

It  ifi  claimed  that  in  the  Hazelbaker  case,  the  wife  rented 
the  farm,  the  crop  from  which  was  in  controversy  in  that  suit. 
We  have  seen  tliat  by  the  proceedings  to  foreclose  the  niort- 
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gage  ou  the  farm  in  question  in  Angnet,  1889,  a  receiver  was 
prayed  to  obtain  the  rents  thereof;  that  by  the  decree  in  Sep- 
tember, 1889,  a  receiver  was  appointed  for  that  purpose,  and 
appellee  was  ordered  to  account  with  such  receiver  therefor, 
and  in  pursuance  thereof  she  had  become  obligated  to  pay 
the  rent  of  the  farm  for  the  year  1889,  to  such  receiver,  to 
whicli  proceeding  and  decree  the  creditor  of  the  husband  of 
appellee,  who  is  now  seeking  to  take  from  the  wife  the  entire 
crops  of  the  farm  for  that  year  (notwithstanding  slie  must 
pay  the  rent)  was  a  party  thereto,  had  full  notice  tliereof,  and 
has  taken  no  means  to  reverse  or  vacate  that  decree. 

Under  these  ciicumstanccs  should  appellant  be  heard  to 
assert  that  appellee,  in  the  case  at  bar,  did  not  lease  the  farm? 

By  tlje  appointment  of  a  receiver  the  mortgagee  obtains  an 
equitable  claim  upon  the  rents  due,  and  to  accrue,  and  such 
claim  is  superior  to  any  other  subsequent  to  the  mortgage, 
claiming  under  the  mortgagor.  2  Jones  on  Mortgages.  And 
the  tenants  in  possession  of  the  premises  may  be  compelled 
to  attorn  to  the  receiver. 

There  is  no  circumstance  indicative  of  fraud  or  collusion 
between  appellee  and  her  husband,  shown  by  the  facts  in  this 
case. 

She  appears  to  have  acted  in  the  utmost  good  faith,  with 
patient  endeavor  and  commendable  effort  to  maintain  herself 
and  family  in  cultivating  the  farm,  of  which  she  was  left  in 
possession  by  her  husband  when  he  deserted  her  and  her 
family,  and  for  which  she  was  compelled  to  pay  the  rent  by 
order  of  court,  and  we  hold  that  the  entire  crops,  the 
product  of  that  farm  for  the  year  1889,  being  the  property 
now  in  question,  was  not  subject  to  levy  on  executions  in  favor 
of  her  husband's  creditors,  for  the  reas(»n8  before  stated,  and 
finding  no  error  in  the  judgment  of  the  Circuit  Court,  in  that 
behalf  that  judgment  is  affii-med. 

Judgment  affirmed. 


Second  District — May  Term,  1890.        483 

City  of  Joliet  v.  Fitzgrerald. 


City  of  Joliet     ■ 

* 
Kate  Fitzgerald. 

JUutikipaJ  Corporafions^Negligenee  of— Personal  Injuries — Defective 
Sidewalk — Notice — Evidence — Instructions — Practice, 

1.  Tt  is  alwa^-B  the  province  of  the  court  to  instruct  what  facte  would, 
afl  a  matter  of  law,  constitute  negli^irence,  and  leave  it  to  the  jury  to  deter- 
mine whether  the  necessiiry  facts  have  been  established. 

2.  In  view  of  the  evidence,  this  court  affirms  the  judgment  for  the 
plaintiff  in  an  action  to  recover  from  a  municipality  for  personal  injuries 
suffered  by  reason  of  a  defective  sidewalk. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Court  of  Will  Countj;  the  Hon. 
DoBRANOE  DiBELL,  Judgc,  presiding. 

Mr.  J.  W.  Downey,  for  appellant 

Mr.  J.  L.  O'DoNNELL,  for  appellee. 

Lacby,  J.  This  is  an  appeal  from  a  judgment  in  the  Cir- 
cuit Court  against  appellant  of  $800  recovered  by  appellee,  for 
alleged  damages  occasioned  by  injuries  received  from  falling 
on  an  alleged  defective  sidewalk  in  the  city  of  Joliet. 

There  are  only  two  points  insisted  on  by  appellant  for  cause 
of  reversal.  They  are  as  follows  ^  1,  the  appellant  had 
peither  actual  nor  constructive  notice  through  its  proper  offi- 
cerSy  nor  implied  notice  through  lapse  of  time  of  the  defect- 
ive condition  of  the  walk;  2,  the  trial  court  erred  in  giving 
the  second  instruction  for  the  appellee.  There  is  no  com- 
plaint that  the  amount  of  the  verdict  was  not  justified  by  the 
evidence.  The  only  points  relied  on  for  reversal  are  tlie 
above. 

We  think  neither  objection  is  tenable.  Under  the  circum- 
stances the  jury  were  fully  justified  in  finding  from  the  evi- 
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dcnce  that  the  sidewalk  had  been  ont  of  repair  so  long,  that 
tJie  city  offieera  could,  with  the  use  of  ordinary  care,  have 
known  and  repaired  it.  It  appears  from  some  of  the  evidence 
that  the  sidewalk  was  worn  out  and  unsafe;  that  the  planks 
were  worn  by  foot  travel  and  the  spikes  holding  down  tlie 
boards  were  nearly  rotted  oS;  that  notliing  was  left  of  the 
stringers  to  hold  the  nails.  There  were  loose  planks  the 
fourth  or  fifth  plank  west  of  the  tree  where  the  accident 
occurred.  Tlie  sills  in  the  center  had  rotted  away  and  ihere 
was  nothing  to  hold  the  plank.  The  sidewalk  was  worn  out 
and  unsafe.  It  was  fifteen  years  old.  The  outfiide  and  inside 
stringers  were  rotten.  Now  and  then  the  sidewalk  had  been 
repaired  by  putting  in  new  plank,  but  the  stringers  never 
were  repaired.  On  the  outside  of  the  walk  there  was  a  two- 
inch  strip  nailed  every  three  or  four  feet  to  bind  down  the 
planks,  but  none  on  the  inside.  There  were  holes  between 
the  planks,  so  the  heel  of  a  man  could  go  through.  Prior  to 
the  first  of  June  last,  before  the  trial,  the  time  the  accident 
occurred,  for  the  period  of  a  year,  one  witness  had  seen  the 
walk  so  that  people  could  not  go  down  the  walk  there  with- 
out stepping  outside,  on  Sunday  mornings  es|>ecially.  The 
walk  was  about  six  or  eight  inches  high,  lying  on  stringers 
near  the  ground,  on  stones.  The  inside  stringers  were  nearly 
all  rotted  away.  There  was  nothing  that  would  hold  a  nail 
on  the  inside  of  the  walk.  There  was  room  on  the  outside 
of  the  strip  nailed  down,  where  a  person's  foot  could  step,  and 
when  it  was  so  the  plank  of  the  sidewalk  lying  crosswise 
would  fly  up.  It  appears  the  sidewalk  was  rotten  from  age 
and  should  long  before  the  accident  have  been  replaced  by  a 
new  one.  With  the  slightest  degree  of  care  the  city  authori- 
ties should  have  known  it,  and  the  jury  was  justified  in  so 
finding. 

The  appellee's  given  instruction  complained  of,  is  as  fol- 
lows, viz.: 

"  In  order  to  entitle  tlie  plaintiff  to  recover,  it  is  necessary 
that  she  should  show  that  the  defendant  was  guilty  of  neg- 
ligence, and  even  though  you  may  believe  from  the  evidence 
that  the  servants  of  defendant  were  not  actually  notified  of 
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the  condition  of  the  sidewalk  in  qnestion,  yet  if  such  sidewalk 
is  shown  by  the  evidence  to  have  been  out  of  repair  for  such 
a  length  of  time  prior  to  the  accident  that  the  defendant  might, 
by  the  use  of  ordinary  and  reasonable  care,  have  known  of 
such  defective  condition,  that  in  law  would  amount  to  notice 
of  its  condition  and  would  constitute  negligence  on  the  part 
of  the  defendant." 

We  see  no  error  in  the  above  instruction,  other  than  it 
should  have  provided  '^  that  by  the  use  of  ordinary  and 
reasonable  care,  appellant  might  have  known  of  such  defective 
condition  and  have  repaired  the  ^ame;  that  in  law  would 
amount  to  notice  and  would  constitute  negligence  in  ease  the 
sidewalk  was  not  repaired."  But  as  the  evidence  is  sufficient 
to  show  notice  and  also  time  to  repair,  and  that  there  is  no 
evidence  of  sufficient  repairs  being  made,  that  error  in  the 
instruction  could  work  appellant  no  injury.  It  is  not 
improper,  as  seems  to  be  thought  by  appellant's  counsel,  to 
instruct  the  jury  ^'as  a  matter  of  law  what  negligence  is." 

It  is  always  the  province  of  the  court  to  insti'uct  what  facts 
would,  as  a  matter  of  law,  constitute  negligence,  and  leave  it  to 
the  jury  to  determine  whether  the  necessary  facts  had  been 
established.  The  court  defines  negligence  and  the  jury  must 
iind  the  facts  to  fill  the  requirements  of  the  definition. 

Seeing  no  en*or  in  the  record  the  judgment  of  the  court 
below  ifi  affirmed. 

Judgment  aifirined. 


Chicago,  Santa  Fe  &  California  Eailwat  Com- 
pany 

V. 

George  Bentz. 

BaiJroads — Negligence  of— Personal  Injuriett — Crossings — Ordinance — 
Evidence— Instructions — Remittitur — New  Trial. 

1.    In  a  suit  based  upon  personal  injuries  occurrinsr  througrh  the  npgli- 
gence  of  the  defendant  in  a  given  case,  to  entitle  the  plaintiff  to  recover  he 
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iiiuKt  be  nhowD  to  have  been,  upon  the  occasion  in  question,  in  the  exercise 
of  ordinary  care. 

2.  An  inftt ruction  in  such  case  purportinjr  to  state  the  requisites  to  a 
recovery  by  the  plaintiff  and  omitting^  that  of  ordinary  care,  is  erroneous. 

3.  A  pcr>on  riding  with  another  but  not  driving,  is  as  much  bound  to 
exercise  such  care  as  the  person  driving. 

4.  In  a  case  close  in  its  facts,  all  instructions  should  state  the  law  cor- 
rectly. 

5.  In  an  action  brought  to  recover  from  a  railroad  company  for  personal 
injuries  alleged  to  have  been  sustained  through  its  negligence,  this  court 
holds  that  the  verdict  for  the  plaintiff  was  against  the  weight  of  the  evi- 
dence; that  the  court  erred  in  giving  a  certain  instruction  for  the  plaintiff, 
and  that  for  these  reasons  the  judgment  in  bis  favor  can  not  stand. 

[Opinion  filed  December  8,  1890.J 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
DoBRANCE  Dibell,  Judgc,  presiding. 

Messrs.  Williams,  Holt  &  Wheeler,  and  Haley  & 
O'Donnell,  for  appellant. 

Messrs.  J.  W.  D'Arcy  and  J.  S.  Ebtnolds,  for  appellee. 

Upton,  J.  This  was  an  action  on  the  case  by  appellee 
against  appellant,  brought  to  recover  damages  for  personal 
injuries  received  by  appellee  by  being  thrown  from  a  wagon, 
which  was  struck  by  appellant's  engine  at  the  crossing  of 
Marion  street  in  the  city  of  Joliet. 

The  declaration  contained  four  counts.  The  first  connt 
alleged  negligence  in  driving  appellant's  train;  second,  failure 
to  ring  the  engine  bell  as  by  law  required;  third,  obstructing 
view  of  track  at  that  crossing,  by  box  cars,  etc;  fourth,  sets 
out  an  ordinance  of  the  city  of  Joliet,  granting  right  of  way  to 
appellant  across  that  street,  and  requiring  the  construction  of 
the  railway  in  such  manner  as  not  to  interfere  with  public 
use  of  it,  and  the  non-compliance  of  appellant  with  the 
requirements  of  that  ordinance,  by  means  of  which  the  injury 
is  alleged  to  have  occurred.  Appellant  interposed  a  plea  of 
not  guilty,  issue  was  joined  thereon,  trial  by  jury  had,  who 
returned  a  verdict  for  appellee,  with  damages  of  $900.    Upi^n 
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bearing  a  motion  for  a  new  trial  the  presiding  judge  required 
appellee  to  remit  $500  under  penalty  of  having  the  verdict  set 
aside  and  new  trial  awarded  on  refusal,  which,  being  done, 
judgment  was  rendered  for  appellee  in  the  sum  of  $400,  to 
which  appellant  excepted,  and  brings  the  case  to  this  court  on 
appeal. 

The  principal  errors  assigned  which  seem  to  be  relied  upon 
for  reversal  are:  1.  The  verdict  was  not  warranted  bv  the 
evidence.  2.  Erroneous  instructions  given  on  behalf  of 
appellee.     3.  Kefusal  of  new  trial  after  remittitur, 

Ist.  We  think  itclear  under  the  evidence  in  this  record  and 
beyond  cavil,  that  no  case  is  made  under  the  second  and 
fourth  counts  of  the  declaration. 

The  second  count  was  for  the  alleged  failure  of  the  serv- 
ants of  appellant  to  ring  the  bell  upon  the  engine  as  required 
by  law.  Six  unimpeached  witnesses  testify  that  it  was  ring- 
ing at  the  time  of  the  collision,  one  of  whom  stated  lie  loas 
ringing  it,  the  others  that  they  saw  or  heard  it  ring.  To 
rebut  this,  one  witness,  Henssgen,  testified  that  he  was  so 
excited  that  he  could  not  say;  Suess  and  Bentz,  the  parties  in 
the  wagon,  say  that  they  did  not  hear  any  bell  from  the 
engine,  and  this  was  all  the  testimony  upon  that  point. 

As  to  the  fourth  count  we  need  but  remark  that  the  ordi- 
nance of  the  city  upon  which  that  count  is  based,  was  not 
put  in  evidence  on  the  trial  as  shown  in  the  record  before  us. 
It  is  apparent,  therefore,  that  appellee  to  maintain  the  case 
at  bar  must  establish  negligence  on  the  part  of  the  appellant, 
which  was  the  proximate  cause  of  the  injury  complained 
of,  as  alleged  in  the  first  and  third  counts  of  his  declaration. 

We  think  that  the  evidence  is  exceedingly  scant  and 
meager,  as  shown  by  this  record,  upon  which  to  base  a  ver- 
dict for  the  api)ellee.  The  evidence  clearly  shows  that  the 
appellant  had  a  flagman  at  the  street  crossing  when  the 
injury  complained  of  occurred,  who  was  on  duty  at  the  time 
of  its  occurrence,  and  who  signaled  to  the  driver  of  the  wagon 
the  approaching  train.  It  would  seem  from  the  evidence  that 
any  j^erson  in  the  exercise  of  ordinary  care  should  have  seen 
the  flagman,  have  heeded  his  signals  and  avoided  the  injury. 
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2d.  It  18  too  well  settled  to  admit  of  diECussion  tliat  in  a 
Buit  based  upon  mere  Dogligonce  of  the  defendaDt,  as  in  the 
case  at  bar,  it  must  bo  made  to  appear  by  the  evidence  to 
entitle  the  plaintiff  to  recover,  that  such  plaintiff  used  or 
exercised  ordinary  care.  It  follows  that  any  instruction  to  a 
jury  upon  tlie  trial  of  such  case,  which  purports  to  state  the 
requisites  to  a  recovery  by  the  plaintiff,  which  omits  tlii» 
essential  element,  is  erroneous.  The  second  instruction  givcu 
for  appellee  was  as  follows: 

2.  "  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant's an^ents  or  servants  in  charge  of  the  engine  and  traio  Id 
question  omitted  to  ring  a  bell  continuously  for  a  distance  of 
eighty  rods  before  reach in^r  the  street  erussing,  such  omissioa 
constitutes  Vkprirna  facie  case  of  negligence  against  the  defend- 
ant; and  if  the  jury  further  believe  from  the  evidence  that 
the  wagon  in  which  the  plaintiff  was  riding  was  struck  by  said 
train,  and  the  plaintiff  thrown  therefrom  and  injured  at  tlic 
railroad  crossing  in  question,  as  charged  in  the  declaration,  in 
consequence  of  the  omission  to  ring  the  bell,  and  thai  the 
p  if  son  dnvlng  the  wa^jon  in  which  the  plaintiff  wa-Sy  took  red' 
sonahle  and  proper  care  to  look  out  for  the  train  v^h  He  approach- 
ing  the  crossings  and  to  prevent  coming  in  contact  with  it, 
then  the  defendant  is  liable  to  the  plaintiff  for  the  loss  and 
damage  snstaincd  by  him  by  reason  of  such  injury,  if  any 
such  loss  or  damage  has  been  shown  by  the  evidence  in  this 
case." 

This  instruction  is  erroneous.  It  is  conceded  that  appellee 
was  not  at  the  time  of  the  injury  ^*  driving  the  wagon;"  JSueffl 
was  driving  the  horse  which  was  drawing  the  wagon  in  vhi^^^ 
appellee  was  riding  at  the  time  of  the  injury.  This  imstruc- 
tion  released  the  appellee  from  the  exorcise  of  ordinary  c^^^' 
although  it  required  its  exercise  by  the  "  driver  of  the  whfP^^ 
which  was  Sness.  It  informed  tlie  jury  in  effect  that  app^'" 
lee  could  recover  without  personally  exercising  any  c^'^  or 
caution  whatever  on  his  part.  Boiling  Mills  Co.  v.  Morr^^®)'* 
111  111.  650. 

The  fact  that  other  instructions  were  given  to  the    j"''? 
which  did   require   the   exercise  of  such  care  by  the   ^pP^'' 
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Ice  does  not  cure  this  error.  The  rule  is  well  established, 
that  in  a  case  close  in  its  facts,  the  instructions  should  all 
state  the  law  accurately.  The  jury  not  being  judges  of  the 
law  are  as  likely  to  follow  a  bad  instruction  as  a  good  one. 
Chicago  &  N.  W.  Ry.  Co.  v.  Diminick,  96  111.  47;  Peoria 
Y.  Simpson,  110  III.  294,  and  cases  citbd. 

We  are  inclined  to  the  opinion  that  appellee's  third  instruc- 
tion was  not  erroneous  under  the  third  count  of  the  declara- 
tion, but  that  is  not  material  in  the  view  we  take  of  the  case. 

3d.  It  would  not  have  been  original  error  perhaps,  suffi- 
cient to  cause  a  reversal  of  the  judgment  telow,  for  the  trial 
court  to  have  compelled  a  reraittitur  in  the  case  at  bar,  as  it 
was  mauifestly  in  appellant's  interest  so  to  do.  And  inas- 
much as  a  reversal  of  the  judgment  must  be  ordered  and  a 
new  trial  had,  and  the  questions  involved  upon  this  point  will 
not  probably  arise  upon  the  re-trial,  it  is  unnecessary  f urtlier 
to  examine  or  determine  the  questions  presented  upon  that 
point,  and  we  refrain  from  so  doing. 

Because  the  verdict  of  the  jury  seems  to  us  to  be  against 
the  manifest  weight  of  the  evidence, and  the  g^ing of  appel- 
lee's second  instruction,  which  was  manifestly  erroneous,  the 
judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with  the 
Tiews  herein  above  expressed.  Judgment  reversed  and  cause 
remanded. 

Heversed  and  remanded. 


38  4mi 

143i  8751 

Almeron  K.  Knapp  and  Thomas  Doyle  |  sI  fl? 

V. 

Noble  Jones. 

Mortgages — Building  on  Leased  Land — Chattels^  Real  and  Personal. 

A  building  erected  by  a  lessee  upon  leased  ^rrotind,  is  not  personal  prop- 
erty within  the  meaning  of  Chap.  95>  B.  S.,  so  that,  at  the  expiration  of  two 
years  from  the  date  of  a  mortgage  npon  the  same,  the  mortgagee  must  take 
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possession  of  the  same  or  lose  his  Hen  as  against  execution  creditors;  but 
such  a  buildinsr  is  a  chattel  real,  and,  under  the  statutes  of  this  State,  is,  as 
to  the  recording  of  incumbrances  upon  it,  clashed  as  real  estate. 

[Opinion  filed  December  8, 1890.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  Geokge  W.  Stipp,  Judge,  presiding. 

Messrs.  Dcncan  &  Gilbert,  for  appellants. 

The  elevator  was  and  is  personal  property.  By  terms  of 
the  lease  from  the  Illinois  Central  Railroad  Company  toBlaii- 
chard  theleifsor  had  the  right  to  terminate  the  tenancy  at  any 
time  after  giving  sixty  days' notice,  and  the  lessee  was  author- 
ized to  remove  the  elevator  at  any  time  before  the  lease  was 
ended.  Hence  the  lessee  was  practically  a  mere  tenant  at 
sufferance,  and  by  express  agreement  between  the  parties,  the 
buildings  erected  by  him  remained  his  own  property  and  did 
not  become  a  part  of  the  freehold.  They  were  pei*eonal 
property  and  not  realty.  In  C.  &  A.  K.  K.  Co.  v.  Goodwin, 
111  111.  281,  the  court  says : 

*'  It  docs  not  necessarily  and  invariably  follow  that  struct- 
ures, or  even  buildings,  placed  by  one  person  on  tlie  land  of 
another,  become  a  part  of  the  real  estate.  When  they  are 
trade  fixtures  they  are  regarded  as  personal  property.  So  a 
house  erected  upon  the  land  of  another,  under  an  agreement 
that  it  shall  belong  to  the  builder,  is  personal  property." 
Matson  v.  Griflin,  76  111.  477;  Curtis  v.  Hoyt,  19  Conn.  165; 
Wells  V.  Bannister,  4  Mass.  514;  2  Am.  Lead.  Cases,  747.  If 
a  man  erects  a  house  upon  the  land  of  another  with  his  con- 
sent, it  will,  if  the  builder  has  no  title  to  the  land,  be  tho 
]>cr6onal  property  of  the  builder.  1  Washburn  on  Real 
Prop.,  p.  2,  Sec.  4;  Aldrich  v.  Parsons,  6  N.  H.  555;  Dame 
V.  Dame,  38  Id.  439;  Osgood  v.  Howard,  6  Gi-eenleaf,  452; 
Ashmun  v.  Williams,  8  Pick.  462:  Dotv  v.  Gorham.  5  Id. 
487;  Rogers  v.  Woodbury,  15  Id.  156;  Mott  v.  Palmer,  1 
Conn.  571;  Hinckley  v.  Baxter,  13  Allen,  139. 

Jones  is  estopped  from  claiming  that  the  elevator  is  real 
estate.     The  law  is  well  settled  that  when  all  the  parties,  tho, 
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owners  and  the  mortgagees,  have  seen  fit  to  treat  what  might 
otherwise  be  fixtures  and  part  of  the  realty  as  personal  prop- 
erty, by  their  agreements,  and  thus  sever  them  from  the 
freehold  and  license  their  removal,  the  law  will  consider  such 
fixtures,  as  between  the  parties,  personal  property  to  all 
intents  and  purposes.  Smith  v.  Waggoner,  50  Wis.  155; 
Tift  V.  Horton,  53  N.  T.  380;  Ford  v.  Cobb,  20  N.  Y.  344; 
Sword  V.  Low,  122  111.  487;  Lucy  v.  Gray,  61  N.  H.  151; 
Manwaring  v.'  Jenison,  61  Mich.  117. 

And  the  parties  may,  by  their  own  conduct,  be  estopped 
from  claiming  that  such  property  is  real  estate.  Jones  on 
Chattel  Mortgages,  Sees.  126,  280;  Fortman  v.  Goapper,  14 
Ohio  St.  558;  Sword  v.  Low,  122  111.  487;  Lucy  v.  Gray,  61 
N.  H.  151. 

As  we  have  already  seen,  the  elevator  was  erected  upon 
tlie  land  of  the  railroad  company  with  its  permission  and  with 
the  right  on  the  part  of  Blanchard  to  remove  it,  and  was, 
tlierefore,  personal  property  without  regard  to  any  notions 
that  may  have  been  entertained  by  the  lessor  or  lessee  as  to 
what  kind  of  property  it  was.  The  very  circumstances  under 
which  it  was  erected,  fixed  its  character,  and  so  long  as  the 
lease  existed  and  Blanchard  had  the  right  to  remove  the 
elevator,  it  remained  pei-sonal  property,  and  there  is,  there- 
fore, no  real  necessity  for  invoking,  in  favor  of  appellants, 
the  doctrine  of  estoppel.  But  were  an  estoppel  necessary, 
the  record  shows  abundant  facts  to  completely  establish  it. 

Messra.  Hill  &  Haven  and  G.  D.  A.  P^^rks,  for  appellee. 

The  elevator  and  leasehold  interest  is  a  chattel  real.  Chattel 
or  personal  property  is  of  two  kinds  or  classes,  viz.:  chattels 
real  and  chattels  personal.  All  text- book  writers  recognize 
and  announce  this  division.  Bouvier  defines  chattels  real  as 
follows:  "Chattels  real  are  interests  which  are  annexed  to  or 
concern  real  estate;  as  a  lease  for  years  of  land.  And  the 
duration  of  the  lease  is  immaterial,  whether  it  be  for  one  or 
a  thousand  years,  provided  there  be  a  certainty  about  it,  and 
a  reversion  or  remainder  in  some  other  person.  A  lease  to 
continue  until  a  certain  sum  of  money  can  be  raised  out  of  the 
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rents  is  of  the  same  description;  and  so  in  fact  will  be  found 
to  be  any  other  interest  in  real  estate  whose  duration  is  limited 
to  a  time  certain  beyond  which  it  can  not  subsist,  and  which 
is  therefore  something  less  than  a  freehold."  In  Blacks  tone's 
Commentaries,  386,  they  are  defined  as  follows:  "Chattels 
real,  saith  Sir  Edward  Coke,  are  sach  as  concern  or  savor  of 
the  realty;  as  terms  for  years  of  land.  *  *  *  And  these 
are  called  real  disittels  as  being  interests  issuing  out  of  or 
annexed  to  real  estate;  of  which  they  have  one  quality,  viz.: 
immobility,  which  denominates  them  real;  but  want  the  other 
viz.:  a  sufficient,  legal,  indeterminate  duration;  and  this  want 
is  what  constitutes  them  chattels.  The  utmost  period  for 
which  they  can  last  is  fixed  and  determinate,  either  for  such  a 
space  of  time  certain,  or  till  such  a  particular  sum  of  money 
be  raised  out  of  such  a  particular  income;  so  that  they  are 
not  equal  in  the  eye  of  the  law  to  the  lowest  estate  of  free- 
hold— a  lease  for  another's  life."  Announcing  the  same 
general  definition  are  1  Wash,  on  Real  Property,  Chap.  1, 
Sec.  17;  II  Kent's  Commentaries,  page  342. 

Thus  it  will  be  seen  that  any  interest  in  lands  less  tliana 
freehold  is  termed  a  chattel  real.  It  makes  no  difference  how 
long  their  duration  may  be,  whether  one  year  or  a  hundred 
years,  or  less  than  one  year,  so  long  as  it  is  less  than  a  free- 
hold. As  said  by  Blackstone,  they  have  one  quality  of  real 
estate — immobility,  but  lack  the  other — indeterminate  dura- 
tion; and  it  is  the  lack  of  that  quality  which  constitutes  them 
chattels. 

Chattels  personal  are,  properly  and  strictly  speaking,  things 
movable;  ^hicli  may  be  annexed  to  or  attendant  on  the  per- 
son of  the  owner  and  carried  about  with  him  from  one  part 
of  the  world  to  another.  2  Blackstone's  Commentaries,  387; 
see  Conklin  et  al.  v.  Foster,  57  111.  104;  C.  &  A.  R  R  Co. 
V.  Goodwin,  111  111.  281;  Dobschuetz  v.  Halliday,  82  111.  371. 

The  instrument  is  valid  as  a  real  estate  mortgage.  Sec.  38 
of  the  Conveyance  Act,  Chap.  30,  R.  S.  1874,  is  as  follows: 
"The  term  'real  estate '  as  used  in  this  act  shall  be  construed 
as  co-extensive  in  meaning  with  lands,  tenements  and  heredita- 
ments, and  as  embracing  chattels  real."     Sec.  28  of  the  same 
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chapter  is  as  follows:  "Deeds,  mortgages,  powers  of  attorney 
and  other  instruments  relating  to  or  affecting  the  title  of  real 
estate  in  this  State,  shall  be  recorded  in  the  county  in  which 
said  real  estate  is  situated." 

Sec.  31  of  the  same  chapter  and  act,  provides:  "Deeds, 
mortgages  and  other  instruments  in  writing  relating  to  real 
estate,  shall  be  deemed,  from  the  time  of  being  filed  for  record, 
notice  to  subsequent  purchasers  and  creditors,  though  not 
acknowledged  or  proven  according  to.law." 

Under  the  above  sections  of  the  conveyance  act,  the  ele- 
vator and  leasehold  interest  constituting  a  chattel  real,  the 
deed  of  trast  covering  this  property  was  valid  as  a  real  estate 
mortgage,  and  the  "chattel  mortgage  act"  did  not  apply. 

The  statutory  provisions  concerning  chattel  mortgages 
apply  to  chattels  personal.  They  have  reference  to  movables, 
to  goods  and  chattels  which  can  be  removed  from  place  to 
place,  the  possession  of  which  can  be  changed.  They  have 
no  reference  to  chattels  real.  Chattels  real  and  assignments 
thereof  by  way  of  mortgage  are  not  within  the  acts  relating 
to  the  recording  and  filing  of  chattel  mortgages.  Such  acts 
relate  only  to  chattels  personal.  Jones  on  Chattel  Mortgages, 
Sec  280;  1  Jones  on  Real  Estate  Mortgages,  Sees.  146-471 ; 
Decker  v.  Clarke,  26  N.  J.  Eq.  163. 

Upton,  J.  This  was  a  bill  in  equity  filed  in  the  Circuit 
Court  of  La  Salle  County  to  foreclose  a  trust  deed  executed 
by  Geo.  L.  Blanchard  and  his  wife  to  Almeron  K.  Knapp,  as 
trustee,  dated  July  30,  18S5,  and  duly  recorded  in  La  Salle 
county.  It  was  given  to  secure  an  indebtedness  to  Noble 
Jones,  for  the  sum  of  $32,000.  The  property  in  the  trust 
deed  described  was  a  large  amount  of  real  estate  in  La  Salle 
county,  together  "  with  the  grain  elevator  and  the  leased 
ground  upon  which  it  was  erected,  owned  by  the  grantor,  and 
situate  upon  the  right  of  way  of  the  Illinois  Central  Eailway, 
at  Lostant,  in  said  county." 

The  grain  elevator  in  the  trust  deed  described  was  erected 
upon  a  portion  of  the  right  of  way  of  the  said  railway  com- 
pany, pursuant  to  a  lease  by  such  company  to  said  Blanchard, 


494  Appellate  Courts  of  Illinois. 

•  .         I    ...»   I-  ■  ■  ■  I.   ..  m 

Vol.  88.  J  Enapp  v.  Jones. 

bearing  date  June  18,  1884;  the  demise  was  for  a  period  of 
one  year,  and  required  the  lessee,  Blanchard,  to  erect  thereon 
a  grain  elevator  or  warehouse,  and  to  operate  and  conduct  the 
same  in  the  manner  provided  in  said  demise.  Blanchard 
erected  the  grain  elevator  upon  stone  foundations  set  in  the 
ground  below  tlie  frost  line,  placed  therein  all  requisite 
machinery  and  facilities  for  handling  grain,  which  were 
intended  to  be  permanent,  as  much  so  as  stone  and  iron  could 
be.  On  the  expiration  of  the  first  term  of  one  year  the  lease 
was  twice  thereafter  extended  in  writing,  the  last  extension 
terminating  July  1, 1888.  By  the  terms  of  the  lease,  the  rail- 
way c<*m|)any  had  the  right  to  terminate  it  at  any  time,  npon 
giving  sixty  days'  notice,  and  the  lessee,  Blanchard,  bad  the 
right  at  any  time  before  the  termination  of  the  lease,  to 
remove  all  buildings  by  him  erected  ou  the  leasehold  premisea 

The  lessee,  Blanchard,  continued  to  use,  occupy  and  operate 
the  elevator  by  the  acquiescence  if  not  the  actual  consent  of  the 
railway  company,  lessor,  until  August  28, 1887,  when  possession 
thereof  was  taken  by  the  creditors  of  Blanchard  npon  writs 
of  attachment,  which  subsequently  were  merged  into  judg- 
ment, and  the  leasehold  interest  of  Blanchard  was  thereunder 
sold  to  Andrew  J.  O'Connor,  who  subsequently  sold  and  con- 
veyed the  same  to  appellant  Knapp.  Thereupon  this  bill  was 
filed  for  the  purpose  stated,  alleging  the  insolvency  of  Blan- 
chard, and  that  the  property  in  trust  deed*  described  was 
inadequate  security,  etc.,  and  asking  for  a  receiver,  etc. 

After  amendments  to  the  original  bill  and  making  new 
parties  thereto,  the  cause  was  heard  in  the  court  below,  and  a 
decree  passed  for  appellee  Noble  Jones,  therein  finding  that 
appellant  Knapp's  title  to  the  elevator  derived  under  execu- 
tion sales  was  subject  to  the  lien  of  the  trust  deed,  and  direct- 
ing a  sale  of  the  mortgage  estate  by  the  master,  etc.  Tlie 
decree  directed  that  one-half  of  the  costs  be  paid  by  Doyle 
(the  constable),  and  the  balance  by  Knapp.  From  tliat  decree 
this  appeal  is  prosecuted. 

The  principal  question  presented  npon  this  record  as  stated 
by  appellant's  counsel,  is  whether  the  elevator  in  question, 
built  by  Blanchard  upon  the  right  of  way  of  the  railroad  com- 
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pany  under  a  lease  for  one  year  (and  subsequently  renewed  in 
writing  for  two  years),  with  a  provision  therein  that  the  lessor 
may  terminate  such  lease  at  any  time  upon  sixty  days'  notice, 
and  that  the  lessee  may  remove  the  buildings  by  him  erected 
thereon,  at  any  time  before  the  lease  expires,  is  personal  prop- 
erty within  the  meaningof  Chap.  95,R.S.,  title,  Chattel  Mort- 
gages, so  that  at  the  expiration  of  two  years  from  the  date  of 
the  mortgage  upon  it,  if  possession  is  not  taken  by  the  mort- 
gagee, it  becomes  subject  to  sale  upon  execution,  free  from 
the  mortgage  lien.  The  answer  to  this  question  must  depend 
npon  the  legal  classification  to  which  property  of  the  kind 
here  in  question  is  in  law  assigned,  whether  chattels  real  or 
chattels  personal.  That  the  leasehold  in  question  and  the 
right  of  the  lessee  therein,  with  buildings  erected  thereon 
under  the  lease,  is  a  chattel,  none  will  deny.  If  this  elevator 
and  leasehold  of  Blanchard  is  to  be  classified  and  regarded  as  a 
chattel  real,  as  held  by  the  court  below,  then  there  was  no 
error  in  the  trial  court  holding  the  lien  of  the  trust  deed  par- 
amount to  the  right  of  the  purchaser  thereof  at  execution 
sale  upon  subsequent  judgments  against  the  lessee,  Blanchard. 
"We  think  that  question  settled,  at  least  in  this  State,  and  that 
the  property  in  question  is  a  '*  chattel  real,"  and  under  our 
statute  is  classed  as  real  estate.  Bonvier  Law  Diet.,  title, 
Chattels  Eeal;  Blackstone's  Com.,  Vol.  2,  387;  Kent's  Com., 
Vol.  2,  342;  Washburn  on  Ecal  Property,  Vol.  1,  Chap.  1, 
Sec,  17;  Grifiin  v.  Marine  Co.,  52  111.  130;  Conklin  v.  Fos- 
ter, 57  111.  105;  Dobschiietz  v.  Halliday,  82  111.  373;  Wil- 
lough  by  V.  Lawrence,  116  111.  11;  Kankakee  Coal  Co.  v. 
Crane  Bros.  Mfg.  Co.,  28  111.  App.  371.  Chap.  30,  E.  S.  1874, 
Sec.  38,  provides  "that  the  term  'real  estate  '  as  used  in  that 
act,  shall  be  construed  as  co-extensive  in  meaning  with  lands, 
tenements  and  hereditaments  and  as  embracing  'chattels  real,' 
and  Sec.  31  of  the  same  chapter  provides  that  deeds,  mortgages 
and  other  instruments  in  writing  relating  to  real  estate,  shall 
be  deemed,  from  the  time  of  being  tiled  for  record,  notice  to 
subsequent  creditors  and  purchasers,  although  not  acknowl- 
edged or  proven  according  to  law." 
It  is  apparent,  therefore,  that  by  the  express  terms  of  the 
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statute  the  elevator  and  leasehold  interest  of  Blanchard  was  a 
'^  chattel  real,"  and  the  deed  of  ti'ust  was  valid  as  a  real  estate 
mortgage  and  the  Circuit  Court  properly  so  held. 

The  case  of  C.  &  A.  E.  R  Co.  v.  Goodwin,  111  111.  81, 
and  Sword  v.  Low,  122  III.  487,  cited  by  appellant's  connsel, 
we  do  not  regard  in  point. 

The  liolding  in  this  court  being  in  appellee's  favor,  the 
appointment  of  a  receiver  in  the  court  below  in  no  way  con- 
cerns the  api)el1ant,  and  the  costs  were  in  the  discretion  of  tlie 
clianccllor  in  the  trial  court 

Perceiving  no  error  in  the  proceedings  in  the  trial  court  or 
in  the  decree  as  rendered  therein,  the  decree  is  af&rmed. 

Decree  qfflrvied. 


Nelson  W.  Evans  et  al. 

V. 

David  F.  Barclay. 

Negofifihte  Instruments — Notts — Motion  to  Open  Judgment  hi/  Confet- 
sion —  Affida  vita — Practice, 

Upon  a  motion  to  open  a  jadpfment  upon  jadgment  noten  entered  by  con- 
fesi^ion,  upon  the  grounds  that  the  defendants  were  entitled  to  a  credit  on 
the  notes,  ibat  the  security  on  the  notes  was  informed  that  the  notes  wen; 
not  judgment  notes  at  the  time  she  signed,  that  the  property  for  which 
the  notes  were  given  was  unfit  for  the  purpose  for  which  it  was  sold,  and 
that  the  property  was  not  worth  the  price  charged,  it  is  held :  That  thi' 
credit  claimed  having  been  allowed  upon  the  hearing  of  the  motion  in  the 
court  below,  the  fact  that  it  was  originally  included  in  the  judgment  wa> 
immaterial;  that  said  court  correctly  decided  that  the  surety  bad  not  boei^ 
misinformed  as  to  the  character  of  the  notes  she  wasRigning;  that  the  prop- 
erty w}is  not  unsuitable  for  the  purpose  designed,  and  that  as  to  the  valui 
of  the  property,  the  principle,  caveat  ewpfor,  applied, 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Conrt  of  Kane  County;  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 
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Lacey,  J.  This  was  a  motion,  entered  before  Judge  Wil- 
son, Circuit  Judge  of  Kane  County,  to  open  up  a  certain 
judgment,  recovered  by  confession  under  power  of  attorney 
contained  in  certain  notes  confessed  by  appellants  to  appellee, 
in  the  Kendall  County  Circuit  Court,  and  transfcssed  under 
an  act  of  the  Legislature  entitled  "Limitations  and  Liens," 
in  force  July  1, 18S9  (Sess.  Laws  1889,  p.  195)  to  Kane  County 
Circuit  Court.  The  judgment  was  for  $753.89.  The  motion 
was  taken  up  and  heard  by  Judge  Wilson  December  23, 1889, 
by  agreement  of  counsel,  upon  affidavits  then  submitted  to 
him.  On  the  hearing,  the  appellee  credited  the  judgments 
with  $33.64.  Thereujjon  the  court  overruled  the  motion  of 
appellants  to  vacate  judgments  and  stay  execution;  to  which 
overruling  and  decision  of  the  court  the  appellants  excepted, 
and  now  bring  this  appeal  to  this  court. 

The  affidavits  originally  filed  by  appellants  seemed  princi- 
pally to  rely  upon  the  fact,  as  charged,  that  the  notes,  when 
originally  given  to  the  attorney  of  appellee,  were  promised 
certain  credits  amounting  to  $33.64,  and  they  were  not  to  be 
delivered  unless  that  was  done,  and,  not  having  been  done, 
the  notes  were,  as  claimed,  void.  This  was,  however,  flatly 
contradicted  by  the  affidavits  of  the  attorney  for  appellee. 
But  however  that  may  be,  the  giving  the  claimed  credit  by 
appellee  takes  that  question  out  of  the  case,  and  we  need  not 
further  refer  to  it  The  affidavit  of  appellant  Nelson  W. 
Evans,  as  originally  filed,  as  well  as  that  of  his  mother.  Char- 
ity A.  Earnst,  the  securit}'  and  one  of  the  appellants,  do  say 
and  claim  that  the  goods  for  which  the  notes  were  given,  to 
wit,  certain  utensils  and  outfit  for  a  butter  and  cheese  factory, 
including  a  turbine  separator,  were  charged  at  too  high  a 
price,  and  were  defective  and  faulty  and  unfit  for  the  purposes 
for  which  they  were  sold,  and  claim  an  offset  of  some  $300  to 
$500;  the  entire  bill  of  goods  was  some  $1,400,  for  which 
$700  was  paid  down,  and  the  notes  in  question  were  given  for 
this  balance. 

Vol.  XXXTIII  83 
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Tho  appellee  then  filed  an  attidavit  showhig  that  the  goods 
6<)ld  were  for  the  usual  market  price,  and  of  good  material 
and  suitable  for  the  purposes  sold.  Then  appellants,  Evans 
and  Earnst,  file  additional  afiidavits  setting  up  new  matter. 
The  former  attacks  the  vahie  of  the  separator,  and  the  latter 
in  her  amended  affidavit  swears  that  the  '*  notes  were  not  read 
over  to  her  before  signed,  but  Hollembeak  (attorney  who  took 
the  notes)  stated  to  her  that  they  were  not  judgment  notes, 
and  would  not  harm  deponent  to  sign  them/'  But  we  are 
satisfied  from  the  affidavits  on  file  tliat  the  court  below  held 
correctly  in  finding  that  such  statement  was  not  made,  and 
that  she  knew  that  tlie  notes  were  judgment  notes,  as  she,  in 
fact,  stated  as  much  to  Holtz,  deputy  sherifi!  of  Kane  coantj, 
notwitlistandin^  her  denial.  It  is  not  necessary  for  us  to 
recount  the  affidavits.  Tiie  claim  set  up  that  the  goods  were 
not  sold  to  him  at  the  market  value,  but  above,  can  not  be 
allowed,  for  Evans,  the  purchaser,  must  be  his  own  judge  as 
to  the  price  he  gives.  It  was  his  own  folly  if  he  gave  more 
than  the  goods  were  worth.  He  should  have  informed  him- 
self, before  undertaking  to  purchase,  of  the  market  value  of 
the  goods.  Nor  do  we  think  the  charge  that  the  goods  were 
not  of  proper  material,  defective,  or  unfit  for  the  purposes 
for  which  they  were  purchased,  is  substantiated.  The  affida- 
vits, taken  together,  seem  clearly  to  justify  the  court  below 
in  finding  to  the  contrary.  The  goods  were  purchased  in 
April,  1889,  and  tlie  separator,  the  only  thing  complained  of, 
was  run  till  some  time  before  the  9th  September,  1889,  when 
it  was  bumed.  Not  a  word  of  complaint  since  the  separator 
had  been  repaired,  a  short  time  after  it  was  set  up,  in  June  or 
May,  up  to  the  time  it  burned  down.  On  the  9th  September 
appellant  Evans  wrote  appellee  a  letter,  in  which  he  agreed 
to  pay  him  what  he  owed  him  and  "  get  another  outfit."  No 
complaint  of  appellant  Evans,  the  principal  in  the  note,  that 
anything  was  wrong  with  thq  separator.  We  must  regard  the 
complaint  set  up  by  appellants  against  the  separator  as  being 
an  afterthought,  and  having  no  just  foundation. 

The  appellants  make  the  point  that  the  judgment  record 
shows  that  the  attorney  for  the  appellants  acted  for  the  apiHjl- 
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lee  in  confessing  judgment.  Were  this  the  case  it  would 
not  invalidate  the  judgment.  Askew  ct  a1.  v.  Ooddard,  17 
111.  App.  377.  But  we  are  satisfied  that  this  was  a  clerical 
eiTor  of  the  clerk  in  entering  the  judgment,  for  the  cogno- 
vit shows  that  it  was  signed  by  Frank  W.  Joslin,  attorney  for 
appellants.  So  he  must  have  been  the  attorney  who  confessed 
the  judgment  on  the  notes. 

Seeing  no  error  in  the  judgment  of  the  court  below,  it  is 
therefore  affirmed. 

Judgment  affli^mecL 
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V. 

Benjamin  Bressler,  Administrator. 

Administration — Trover  for  Notes  Deposited  as  Collateral  hy  Son  of 
Intestate — Presumption  as  to  Son^s  Authority  to  Indorse — Competency  if 
Witness — Interest  of  Maker  of  Notes  in  Event  qf  Suit, 

1.  In  an  action  of  trover  brought  by  the  adiniDistrator  of  an  estate  to 
recover  the  value  of  notes  alleged  to  have  been  the  property  of  the  intestate, 
but  which  had  been  pledfred  by  a  son  of  intestate  to  the  appellant  bank  as 
collateral  for  his  debt,  where  it  appeared  that  the  indorsement  of  the  notes 
wiis  in  the  son's  handwriting,  the  burden  of  proof  was  on  the  bank  to  show 
that  the  son  had  authority  to  sign  his  father's  name  upon  the  notes,  the 
ftict  that  otherwise  a  crime  would  have  been  committedi  not  operating  to 
change  the  presumption  in  this  suit 

2.  The  fact  that  the  son  may  have  had  general  authority  to  transact 
business  for  his  father,  was  not  sufficient  to  show  that  he  had  authority  to 
|i|pdge  his  father's  property  as  security  for  his  own  debts. 

3.  Where  an  alleged  incompetent  witness  testified  only  to  a  fact  that 
was  conclusively  proved  by  other  witnesses,  and  was  not  disputed  by  the 
opposintr  side,  his  alleged  incompetency  is  immaterial. 

4.  Where  the  liability  of  the  maker  over  for  certain  payments  of  inter- 
est be  had  made  upon  the  noto  in  suit  depended  upon  the  event  of  the 
action,  which  was  by  an  administrator,  such  maker  is  not  a  competent  wit- 
nesst  in  his  own  favor  and  against  the  administrator,  although  he  is  not  a 
party  to  the  suit. 

[Opinion  filed  December  8,  1890.] 
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Appeal  from  the  Circuit  Court  of  Whiteside  CouDtv;  the 
Hon.  John  D.  Crabtree,  Judge,  preBidiDg. 

Mr.  J.  D.  Andrews,  for  appellant. 

The  giet  of  this  action  is  the  wrongful  conversion.  This, 
says  Cliitty,  **  is  the  tort  or  maleficium,  and  to  entitle  the 
plaintitf  to  recover,  two  things  arc  necessary:  First,  property 
in  the  plaintitf;  secondly,  wrongful  conversion  by  the  defend- 
ant.    1  Chitty,  PL,  *.14t>. 

The  conversion  "  may  be  either,  first,  by  wrongfully  taking 
a  personal  chattel;  secondly,  by  some  other  illegal  assump 
tion  of  ownership."     lb.  *153. 

The  gist  <>i  the  action,  or,  as  it  is  put  in  Tel verton's  Ueports, 
^^the  point  of  the  action  is  the  conversion,  whicli  is  a  tort; 
consequently  2^  feme  covert  might  be  sued  with  her  husband 
in  trover  at  common  law."     Draj^er  v.  Faulkes,  Yel  verton,  166. 

But  nowhere  is  the  character  of  this  action  better 
explained  than  in  the  notes  by  the  learned  editor  of  the 
American  edition  of  Yelverton's  Reports,  by  Mctcalf :  "Con- 
version ex  vi  termini  imports  an  unlawful  act,  which  can  not 
be  justified  any  more,  than  larceny  or  murder ;  *  *  *  and 
it  may  be,  first,  by  unlawful  taking,  or  by  some  other  illegal 
assumption  of  ownership,  or  by  illegally  nsing  or  misusing 
goods,  or  by  wrongful  detention  of  personal  chattels."  1 
Chitty,  PL,  153.  "The  declaration  in  trover  must  expressly 
aver  that  the  defendant  converted  the  goods;  and  this  word 
has  as  definite  and  exclusive  technical  import  as  ^ burglariter^ 
or  *'murdravW  in  an  indictment.  No  other  phraseology 
nor  any  statement  of  facts  will  properly  describe  the  tort  com- 
plained of."     Priestley  v.  White,  Yelverton,  174,  notes. 

"The  plaintiflE  must  be  prepared  to  prove  that  at  the  time 
of  the  alleged  conversion,  the  title  was  in  him."  1  Chitty, 
PL,  *148. 

The  defendant  is  charged  with  a  tort. 

The  motion  to  exclude  the  evidence  arose  after  the  plaintiff 
had  introduced  the  note,  which  showed  on  its  face  and  in  con- 
nection with  the  balance  of  the  testimony  that  it  was  once  the 
property  of  Abram  Ulmer,  and  this,  standing  alone  wit&  the 
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demand  and  refusal,  would  have  been  evidence  on  account  of 
the  presumption  of  continuance  of  ownership,  to  have  gone 
to  the  jury;  but  the  plaintiff  went  further  and  proved  tlie 
indorsement  of  the  note,  which  is  all  the  evidence  required 
by  the  defendant  in  trover  to  destroy  the  evidential  character 
of  a  demand  and  refusal,  because  it  is  only  when  demand  and 
refusal  is  unqualitied  and  unexplained  that  it  is  evidence  of  a 
conversion.     1  Chitty,  PI.,  *160. 

The  demand  and  refusal  are  no  evidence  if  it  appears  there 
is  no  conversion.     1  Saunders'  Keports,  47. 

^*  Presumptions  are  nothing  more  than  the  weighing  of 
probabilities,  and  deciding  by  the  powers  of  common  frcnse 
on  which  side  the  truth  is."  Burrel  on  Circumstantial  Evi- 
dence, 23;  Best,  J.,  Rex  v.  Burdett,  4  B.  Aid.  95-124. 

A  distinguished  writer  on  judicial  evidence  has  not  hesi- 
tated to  lay  down  the  broad  proposition  that  '^  the  rights  of 
men  must  be  determined  by  probability."  Burrel  on  Pre- 
fiumptive  Evidence,  page  81;  citing  Gilbert  on  Evidence, 
page  2. 

Probability,  in  this  sense  of  the  basis  of  judgment  on 
evidence,  has  been  well  defined  to  be  a  likelihood  of  a  propo- 
sition or  fact  being  true  or  false,  from  its  confomiity  or  repug- 
nance to  our  general  knowledge,  observation  and  experience. 
Ibid.,  page  81. 

This  was  stated  on  authority  of  Lord  Mansfield,  in  the  cel- 
ebrated Douglass  case.  See  also,  Beardstown  v.  Virginia,  76 
111.  44. 

"Positive  proof  is  always  required  where,  from  the  nature 
of  the  case,  it  appears  it  might  have  been  had;  but,  next  to 
positive  proof,  circumstantial  evidence  or  the* doctrine  of  pre- 
sumption must  take  place;  for  when  the  fact  itself  can  not  bo 
demonstratively  evinced,  that  which  comes  nearest  to  proof 
of  the  fact  is  the  proof  of  such  circumstances,  which  either 
necessarily  or  usually  attend  such  facts;  and  these  are  called 
presumptions,  which  are  only  to  be  relied  upon  till  the  con- 
trary be  actually  proved."     3  Blackstone,  371. 

This  maxim,  "that  a  presumption  will  stand  good  until 
the  contrary  is  proven"  (Bouvier's  Law  Diet,  title  Maxims), 
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points  out  the  application  and  use,  in  the  trial  of  causes,  of 
these  presnmptions. 

"  There  are  certain  presnmptions  which  the  law  makes 
relative  to  particular  things  which  throw  the  onus  of  proof 
very  frequently  on  the  party  who,  but  for  the  presumptions, 
would  be  required  to  sustain  it.  This  is  the  result  of  that 
maxim  of  our  law: — ^  Stahitur  praesamptioni  donee  prdbeiur 
in  contrarinvi.^  And  hence,  in  general,  whenever  the  law 
presumes  the  affirmative  it  lies  on  the  party  wlio  denies  tlie 
fact  to  prove  the  negative."     Starkic  on  Ev.,  *591. 

"  Again,  on  the  same  principle,  where  a  person  is  reqnired 
to  do  an  act,  the  not  doing  of  which  would  make  him  giiiltj 
of  a  criminal  neglect  of  duty,  it  sliall  be  intended  tliat  he  lias 
performed  it."     Broom's  Legal  Maxims,  *731. 

"  The  maxim  of  the  law  is,  Omnia  pra£8uinuntur  sol^m- 
niter  esse  acta  donee  probetur  in  conirarium — everything  is 
presumed  to  be  rightly  and  duly  performed  until  the  con- 
trary is  shown."     Ibid.  729. 

"  This  presumption  applies  to  the  acts  of  private  individ- 
uals."    Ibid.  731. 

"  The  law  of  England,  as  well  as  the  civil  law,  presumes 
against  fraud."     Starkie  on  Ev.,  *755. 

"Another  fruitful  subdivision  of  presumption  from  what  is 
natural  and  usual,  sanctioned  both  in  the  civil  and  common 
law,  is  the  rule  that  every  one  governs  himself  by  the  rules 
of  right  reason  and  consequently  acquits  himself  of  hisengage- 
ment  and  his  duty.  This  rule  extends  to  e\^ry  man,  both  in 
his  official  and  private  character.  Part  1,  Cowen's  &  Hiira 
Notes  to  Phillips  on  Ev.,  459;  Bank  of  U.  S.  v.  Dandridge,  12 
Wheaton,  69. 

That  a  negative  may  be  involved  is  not  a  test  as  to  which 
party  has  the  burden  of  proof.  Whether  a  party  asserts  a 
negative  or  affirmative  is  immaterial.  Wharton  on  Ev.,  Sees. 
354-356;  Hyde  v.  Heath,  75  111.  381;  Beardstown  v.  Virginia, 
76  111.  44;  1  Greenleaf  on  Ev.,  Sec.  80;  Starkie  on  Ev.,  side 
page  583. 

The  presumption  in  favor  of  innocence  and  against  crime  or 
fraud  is  so  strong  as  to  raise  an   inference  of  an  independent 
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fact  rendering  the  act  in  qnestion  legal.     Starkio  on  Ev.,  757; 
1  Qreenleaf  on  Ev.,  Sec.  35. 

"Honesty  and  right  acting  are  always  presumed  in  the 
absence  of  evidence  to  the  contrary.  The  law  presumes  in 
favor  of  innocence  until  the  opposite  is  shown — will  never  infer 
evil  intentions  and  dishonest  purposes  from  *  ♦  *  con- 
duct which  is  susceptible  of  upholding  intentions  and  purposes 
wliich  are  honest."  2  Thompson  on  Trial,  Sec.  1938;  Stewart 
V.  Englest,  6  Ind.  176;  Norton  v.  Cearncy,  10  Wis.  443. 

Messrs.  J.  &  J.  Dinsmoor,  for  appellee. 

In  speaking  of  the  burden  of  proof  in  actions  upon  prom- 
issory notes  by  an  indorsee,  Greenleaf  uses  this  language : 
'  If  a  strong  suspicion  of  fraud  is  raised,  the  plaintiff  will  then 
be  required  to  show  under  what  circumstances  and  for  what 
value  he  became  the  holder."     Vol.  2,  Sec.  172. 

The  rule  with  regard  to  the  burden  of  proof  in  the  cause 
at  bar  must  be  the  same  as  though  the  defendant  (appellant) 
was,  as  assignee  of  these  notes,  seeking  to  recover  from  the 
maker  the  amount  of  principal  and  interest,  and  the  defend- 
ant (maker  of  the  notes)  should  show  that  they  had  been 
negotiated  by  fraud  or  at  least  introduce  evidence  tending  to 
show  this ;  the  burden  would  tlien  be  upon  the  plaintiff  (bank) 
to  show  that  its  hands  were  clean.  Bisseli  v.  Morgan,  11 
Cash.  198. 

When  fraud  has  been  shown  in  the  negotiation  of  a  prom- 
issory note,  the  burden  is  on  the  plaintiff  to  show  that  he  is  a 
bonajide  holder  of  the  note.  Smith  v.  Braine,  71  Eng.  Com. 
Law  242;  Berry  v.  Alderman,  78  Eng.  Com.  Law  95;  Story 
on  Promissory  Notes,  Sec.  19.5-196;  Marion  County  v.  Clark, 
94  U.  S.  278:  Collins  v.  Gilbert,  94  U.  S.  753. 

Under  the  evidence  developed  for  the  defendant,  counsel 
had  two  theories  to  present  and  urge  upon  the  attention  of 
tlie  jury;  one  was,  that  Hiram  C.  Ulmer  wrote  his  father's 
name  on  the  back  of  these  notes  in  the  course  of  a  general 
agency  in  and  about  conducting  his  father's  business;  the  sec- 
ond theory  was,  that  tlie  father  had  given  all  his  property  to 
his  son. 
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This  case  is  quite  like  Fcnn  et  a1.  v.  Harrison,  3  DniDford 
&  East,  757,  where  "  A"  was  employed  hj  '•  B'*  (defendant),  to 
Avhom  a  bill  of  exchange  had  come  bj  indorsement  to  getHiid 
hill  dii'couiitcd,  and  told  ^Mo  carry  it  to  market  and  get  cash 
for  it,  but  that  they  (defendant)  wonid  not  indorse  it.'*  The 
a^ent,  however,  contrary  to  his  instructions,  did  indorse  the 
bill.  In  an  action  "B"  (principal)  was  held  not  liable,  Ash- 
hurst,  J.,  observing:  "  If  *'  A  "  had  been  the  general  agent 
of  **B"  I  admit  that  tliey  0*B'')  would  be  chargeable  with 
his  C'A")  acts,  but  it  appears,  from  the  evidence,  that  he 
was  constituted  their  particular  agent  with  a  circumscribed 
autliority.'^ 

Buller,  J-,  says:  "I  agree  with  my  brother  Asbhnrst 
"An  agent  constituted  so  for  a  particular  purpose  and  under 
a  limited  and  ciieumscribed  power  can  not  bind  the  princij^al 
by  any  act  in  wliich  he  exceeds  his  authority,  for  that  wonld 
be  to  say  that  one  man  may  bind  another  against  his  eoi>- 
sent.^' 

To  take  a  hypotlietical  case,  suppose  the  First  National 
Bank  (defendant)  had  known  Abram  Ulmer  as  a  banker  or 
otherwise  engaged  in  business  at  Coleta,  and  without  anj  prior 
connection  with  said  business,  so  far  as  known  to  the  pnUic, 
Hiram  C.  Ulraor  had  been  sent  with  the  notes  in  controverj^j 
to  said  bank  to  raise  money  in  and  abont  the  known  business 
of  said  Abram  by  a  pledge  of  tlie  notes,  but  with  specific  direc- 
tions not  to  indorse  them,  and,  contrary  to  his  instructions, 
Hiram  had  indorsed  tliem ;  wonld  Abram  be  bound?  On  the 
authority  of  this  leading  case  (Fenn  v.  Harrison,  supra)  be 
would  not. 

But  this  liypothetical  case  is  stronger  in  its  facts  than  tlie 
one  at  bar,  because  Abram  was  not  known  to  the  bauk  at  *"» 
and  Hiram,  in  his  transactions  with  the  bank,  was  not  preteii<A- 
ing  to  be  doing  business  for  his  father  but  for  himself. 

Laoey,  J.     The  appellee  su^d   appellant  in  an  action  o 
trover,  to  recover  from  it  the  value  of  four  promissory  ^      , 
given  by  one  Martin  Teachout  to  Abram  TJlmer,  decease  i 
dated  August  29,   18S5;  one  for   $100,  payable  Janiisiirjr  ^» 
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1887;  ono  for  $250,  due  January  1,  1889;  one  for  §300,  duo 
January  1, 1890;  and  one  for $200,  duo  January  1,  1892,  eacli 
drawing  interest  at  the  rate  of  eight  per  cent  per  annum 
payable  annually.  There  was  a  plea  of  not  guilty,  and  trial, 
verdict  and  judgment  for  appellee  as  administrator  with  the 
will  annexed  of  tlie  estate  of  Abram  Ulmer,  deceased,  for  the 
sum  of  $985.39  less  $22  remitted,  and  for  costs  of  suit.  The 
appellant  came  into  possession  of  the  notes  through  Hiram  C. 
Ulmcr,  a  son  of  Abram  Ulmer,  deceased,  who  had  the  posses- 
sion of  the  notes  acquired  ffom  his  father,  and  who  hypothe- 
cated them  to  it  to  secure  a  certain  note  of  his  own  which  ho 
had  given  to  it. 

The  amount  due  the  bank  at  the  time  the  suit  was  com- 
menced was  about  $1,600,  to  which  the  notes  were  pledged 
as  collateral  security. 

The  indorsement  on  the  notes  by  Abram  was  in  the  hand- 
writing of  his  son,  Hiram  C  Ulmer,  and  the  main  question  of 
fact  in  issne  in  the  case  was  whether  he  had  authority  from 
his  father  as  a  general  or  special  agent  to  sign  his  name  as  an 
indorser,  and  to  pledge  the  notes  as  security  for  his,  Hiram's, 
debts,  and  also  whether  Hiram  was  the  owner  of  the  notes  bv 
gift  from  his  father.  There  was  evidence  introduced  by 
appellant  to  show  that  at  various  times  Hiram  C.  had  signed 
contracts  of  sale  of  real  estate  for  his  father  and  that  the 
father  had  stated  to  various  persons  that  his  son  was  his 
agent  and  did  all  his  business,  and  it  was  further  in  evidence 
that  his  father  sent  Teachout,  the  maker  of  the  note,  to  Hiram 
to  pay  the  interest,  and  that  he  stated  that  anything  the  latter 
did  was  "all  right." 

The  appellant  claims  that  it  is  in  proof  that  at  one  time 
Hiram,  by  Abram's  consent,  pledged  the  notes  as  collateral 
security  for  a  loan  of  Hiram.  But  the  evidence  of  Slick, 
npon  which  this  assumption  rests,  rather  proves,  or  at  least 
tends  strongly  to  prove,  that  Slick's  debt  was  one  contracted 
with  Abram  himself  for  the  sale  of  a  town  lot  to  him,  and 
that  the  debt  was  not  Hiram's.  It  is  insisted  by  appellant 
that  there  was  a  presumption  in  favor  of  the  right  to  indorse 
the  notes  as  was  done  by  Hiram,  arising  from  the  fact,  that 
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if  Bucli  ri^ht  did  not  exist  a  crime  would  have  been  coniroit- 
ted,  and  presumptions  are  always  in  favor  of  innocence.  In 
a  case  like  this  we  can  not  think  snch  is  the  law.  If  the  note 
was  indorsed  in  Hiram's  handwriting  the  burden  of  proof 
would  be  cast  on  the  party  claiming  this  right  to  show  Lis 
authority.  There  does  not  appear  to  be  any  sufficient  evi- 
dence tending  to  show  that  Hiram  had  the  property  in  the 
notes,  or  that  he  had  any  general  agency  to  indorse  or  nego- 
tiate the  notes  for  his  own  benefit  as  he  did  in  tliis  case. 
Hence  his  act  in  doing  so  would  raise  a  strong  presumption 
of  fraud  on  his  part,  and  would  justify  the  jury  in  finding  the 
indorsement  fraudulent.  The  general  agency  claimed  by 
appellant  on  the  part  of  Hiram  to  indorse  the  notes  for  his 
own  benefit  outside  of  anv  benefit  of  the  fatiicr,  rests  on  ?»», 

m 

or  very  slight,  evidence,  and  the  jury  were  justified  at  least 
in  finding  there  was  none.  The  scope  of  the  evidence  seemed 
to  be  tliat  Abrain  was  quite  old  and  feeble  and  not  very  well 
qualified  to  transact  his  own  business,  and  that  he  had  given 
the  notes  into  Hiram^s  hands  to  keep  for  him  and  collect  the 
interest  for  him,  and  that  Hiram  transacted  his  business  gen- 
erally. But  it  was  no  part  of  the  old  man's  business  to  go 
security  for  his  son's  debts  or  allow  his  son  without  special 
authority  to  put  the  notes  in  otlier  hands  as  collateral  fur 
Hiram's  debts.  Tliis  was  not  within  the  scope  of  his  agency, 
and  any  one  dealing  f <  r  the  notes  in  that  way  must  show  a 
general  agency  to  indorse  for  such  purjx)Re.  As,  for  in- 
stance, one  partner  of  a  firm  may  sell  and  dis]x>se  of  the 
partnership  property  in  the  transaction  of  the  partnership 
business  but  can  not  do  so  to  pay  the  individual  debts  or  to 
secure  individual  debts  of  one  member  of  the  firm  without 
special  authority  from  the  other  partners;  and  any  one  dealing 
for  such  property  would  not  be  protected  without  showing 
such  agency  to  specially  exist,  or  ratification  afterward.  The 
appellant  in  his  reply  brief  says:  "Appellant  nowhere 
argued  that  we  have  shown  an  absolute  gift  of  all  his  prop- 
erty to  his  son  Hiram.  We  contended  that  it  meant,  what 
counsel  now  concedes  that  it  meant,  that  everything  and  all 
of  his  affairs  were  left  to  be  conducted  by  his  general  agenl. 
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Hiram  C.  TJlmer/'  At  most  it  was  contended  there  was  evi- 
dence enough  to  that  effect  on  which  to  base  an  instruction. 
The  evidence  was  such  that  it  was  not  the  province  of  the 
court  to  instruct  the  jury  on  any  case  of  supposed  presump- 
tion, but  to  leave  it  to  the  jury  on  the  whole  evidence 
whether  any  agency  existed  on  the  part  of  Hiram  to  indorse 
or  pledge  the  notes  as  collateral  security  for  Hiram's  debts, 
and  that  the  burden  of  proof  was  on  the  appellant  to  show 
such  agency  after  it  was  shown  that  Abrani  himself,  in  his 
proper  person,  did  not  indorse  or  hypothecate  the  notes.  We 
are  satisfied  that  there  was  abundant  evidence  upon  which  the 
verdict  can  be  sustained. 

It  is  insisted  by  appellant's  counsel  that  the  court  erred  in 
admitting  theevldence  of  Elizabeth  Bressler,  the  wife  of  appel- 
lee and  daughter  and  legatee  of  Abram  Ulmer,  deceased,  and 
also  in  refusing  to  allow  John  L.  Deets  to  testify  on  behalf  of 
appellant.  The  witness  Elizabeth  Bressler,  testified  that  the 
writing  on  the  back  of  the  notes  of  the  indorsement  was  not 
.n  the  handwriting  of  her  father,  Abram  Ulmer,  deceased,  and 
this  was  the  extent  of  her  evidence. 

The  point  of  her  competency  or  incompetency  as  a  witness 
is  argued  by  counsel  on  either  side,  but  we  are  of  the  opin- 
ion that  under  the  state  of  the  evidence  it  was  immaterial 
whether  she  was  a  competent  witness  or  not,  as  the  fact  that 
Hiram  signed  his  father's  name  to  thi3  indorsement  was  not 
disputed.  The  appellee  itself  proved  by  Teachout,  who  was 
recalled  as  a  witness  for  that  purpose,  that  Abram's  signa- 
ture to  the  indorsement  was  in  the  handwriting  of  Hiram.  It 
also  proved  by  Brewer,  its  clerk,  that  Hiram  deposited  the 
notes  as  collateral  security  for  a  debt  of  his  own.  There  was 
no  effort  to  show  that  the  name  of  Abram  indorsed  on  the 
notes  was  in  his  proper  handwriting,  nor  any  contention  at 
the  trial  that  it  was.  So  we  may  regard  that  point  as  undis- 
putedly  established  outside  the  evidence  of  Mrs.  Bressler. 

We  will  now  consider  the  objection  made  that  the  evidence 
of  John  L.  Deets  offered  by  appellant,  was  wrongfully 
rejected.  He  testified  on  his  voir  dire  that  he  was  the  per- 
son who  purchased  the  land  sold  by  Abram  Ulmer  to  Teach- 
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out,  from  the  latter,  and  paid  what  he  considered  interest 
on  the   notes   spoken   of,   and  the  subject  of  this  suit,  and 
had  assumed  to  pay  the  notes.     That  he  had   paid  interest 
on  the  notes  since  December,  1887,  to  the  amount  of  $112. 
The  court  then  ruled  that  Dee ts  was  incompetent  as  a  witness. 
The  appellant  offered  to  show  by  this  witness,  that  he  asked 
Abram  Ulmer  whether  it  would  be  agreeable  to  him  for  the 
witness  to  assume  the  payment  of  the  notes,  and  Ulmer  told 
him  to  go  to  Hiram  and  any  arrangement  he  would  make 
would  be  satisfactory.     The  court  refused  the  offer  on  the 
ground  that  Deets  was  interested  in  the  event  of  the  suit 
A  similar  offer  was  made  to  show  Abram  directed  him  to  pay 
the  interest  to  Hiram,  which  was  refused  by  the   court;  that 
Hiram  owned  the  notes  and  he  had  given  them  to  Hiram  and 
tliat   he  looked  to  Hiram  for  support     This   was   likewise 
refused  for  the  same  reason.     We  see  no  error  in  the  court 
refusing  this  testimony.     The  witness  was  directly  interested 
in  the  event  of  the  suit  against  appellee.     The  appellee  was 
suing  apj>ellant  to  recover  the  value  of  the  notes  from  it  both 
in  interest  and  principal.     If  he  recovered,  the  appellant  would 
be  subrogated  to  the  right  of  appellee  to  the  notes  and  inter- 
est.    It  would  acquire  the  same  right  to  the  notes  as  appellee 
had,  because  in  order  to  recover  the  entire  amount  the  appel- 
lee must  show  that  the  estate  had  full  right  to  the  notes  and 
interest  without  abatement.     Hence,  if  this  were  so,  appellant, 
after  recovery  from  it,  would  have  the  same  right.     The  record 
of  the  judgment  would   be  evidence  of  such  right  and  one 
step  in  the  chain  of  evidence  of  tlie  bank  in  case  of  a  suit  by 
it  to  recover  the  full  amount  of  the  notes  and  interest  from 
Deets.     Deets  claimed   to  have  paid  $112  interest,  a  portion 
of  it  after  the  death   of  Ulmer.     If  the  payment  be  justified 
alone  on  the  ground  that  Hiram  was  Ulmer's  agent  to  collect 
such  interest,  the   agency  ceased  at  the  death  of  Ul  nier  and 
the  payment  would  not   be  valid.     Hence  as  to  that  much  of 
the  claimed  payment  of  interest  it  would   not  be  proper  to 
prove  it  because  it  was  incompetent  to  establish  such  payment 
as  airainst  the  administrator. 

If  the  appellant  could  prove  that  the  notes  had  been  given 
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to  Hiram  by  his  father,  and  Iliram  was  the  owner  at  tlie  time 
he  pledged  tliem  to  the  bank  and  at  the  time  when  the  inter- 
est was  paid,  then,  of  course,  all  of  Deets' payments  would  bo 
allowed  him  as  against  appellant  whether  paid  before  or  after 
the  pledge,  because,  after  allowino^  such  payment  there  would 
be  enough  due  on  the  notes  to  fully  satisfy  the  bank's  princi- 
pal debt  against  Hiram.  If  the  appellee  should  be  cast  in  his 
suit  Deets  would  be  cleared  from  any  liability  over  from  any 
suit  of  appellant  and  the  judgment  would  be  in  his  favor  to 
defeat  any  such  claim  and  against  him  if  in  appellee's  favor. 
It  was  his  direct  interest  both  to  prove  Hiram's  agency  and 
also  his  ownerehip  of  the  notes,  in  order  to  defeat  appellee 
and  prevent  any  recovery  over  by  appellant,  on  any  portion 
of  the  payments  made  to  Hiram  by  liim.  Therefore  as  appel- 
lee prosecuted  as  the  administrator  of  a  deceased  person  and 
the  proposed  witness  being  called  in  his  own  Interest  as  well 
as  that  of  appellant,  the  court,  under  the  statute,  properly 
rejected  his  evidence. 

Objection  is  made  by  appellant  to  the  giving  of  certain  of 
appellee's  instructions  and  error  is  claimed.  We  do  not  deem 
it  necessary  to  go  over  and  notice  'n  detail  these  objections 
as  it  would  extend  this  opinion  to  an  unreasonable  lengtli. 

Suffice  it  to  say  we  have  carefully  examined  those  instruc- 
tions and  find  them  substantially  fair  to  appellant  and  correct 
in  law;  nor  do  we  see  any  substantial  objection  to  the  modifi- 
cation of  appellant's  instructions  nine  and  ten,  and  besides,  all 
of  its  instructions  are  not  contained  in  the  abstract,  which 
should  have  been  done  if  it  were  desired  to  have  such  objec- 
tions noticed. 

It  appears  to  us  that  the  evidence  f  nlly  supports  the  ver- 
dict and  that  there  is  no  error  in  the  record.  The  judgment 
of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 
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Qerhard  Paullis8£k  and  Lambert  Paullissen 

V. 
WiLHELMINA   LoOCK, 

Former  A<l judication — Prohnte  Courtn — Final  Orderf( of —Effect  of  when 
teithin  Jurisdiction — Acceptance  of  Trust  under  Mistaken  View  {^  Law. 

1.  The  decrees  and  orden  of  probate  or  surrogate  courts,  made  in  the 
exercise  of  jurisdiction  conferred  by  law,  are  as  final  and  conclusive  as  are 
the  judgments,  decrees  and  orders  of  any  other  court,  and  the  character  and 
finality  of  res  adjudicnta  attaches  to  decisions  and  determinations  of  such 
courts  as  to  all  other  courts  of  record. 

2.  \Vhere  a  probate  court,  in  the  course  of  administration  of  an  estate, 
has  entered  a  final  order  of  distribution,  and  years  afterward  the  intestate's 
widow  files  a  bill  against  her  attorneys  in  fact  for  an  accounting  of  moneys 
received  by  them  under  her  power  of  attorney,  and  in  pursuance  of  such 
order  of  the  court,  thejr  can  not  set  up  in  defense  to  such  prayer  for  an 
accounting  the  fact  that  the  widow  murdered  her  husband,  and  that  she 
was  therefore  not  entitled  to  any  f^hare  out  of  his  est4ite. 

3.  A  court  of  equity  will  not  grant  relief  against,  or  correct,  a  mistake 
or  misapprehen*«ion  of  the  law,  and  if  a  party  designs  or  undertakes  to  per- 
form an  act  under  a  mistaken  view  of  the  law  affecting  the  transaction,  be 
wilt  be  held  to  the  obligation  incurred;  therefore,  appellants  havinif  accepted 
the  power  of  attorney  from  Jippellee  to  collect  and  care  for  her  share  of  her 
husband's  estate,  they  can  not  be  heard  to  assert  that  she  had  no  legal  right 
to  such  shore. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Court  of  Kankakee  Connty;  the 
Hon.  N.  J.  PiLsiJUKY,  Judge,  presiding. 

Messrs.  T.  P.  Bonfield  and  IIabbison  Lorino^  for  appel- 
lants. 

Mr.  n.  K.  Wheeler,  for  appellee* 

Upton,  J.  This  was  a  bill  in  eqnity  by  appellee  against 
the  appellants  in  the  Circuit  Court  of  Kankakee  County, 
charging  that  one  Moritz  Loock,  now  deceased  (her  late  has- 
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bund),  died  intestate,  leaving  personal  estate  and  an  infant 
heir  at  law  in  said  county;  that  appellee  gave  the  appellants 
a  power  of  attorney  to  act  for  her,  and  as  such  attorneys  in 
fact  to  collect  for  her  the  widow's  award  and  distributive 
share  of  the  personal  estate  of  her  late  husband  to  which  she 
might  bo  entitled,  and  authorized  them  to  pay  out  a  portion 
of  the  same  for  the  support  of  such  infant  heir  and  other 
purposes;  that  her  said  attorneys  in  fact  collected  the  same, 
amounting  to  nearly  $2,000  or  more,  and  refused  to  account 
with  the  complainant  therefor. 

The  estate  of  Moritz  Loock  was  duly  administered  upon 
by  the  County  Court  of  said  county,  whereof  one  Grinnell 
was  administrator,  duly  appointed,  and  full  settlement  thereof 
and  distribution  therein  made  many  years  since,  the  adminis- 
trator discharged  and  the  administration  fully  closed,  long 
prior  to  the  commencement  of  this  suit.  In  due  course  of 
administration  the  County  Court  made  its  final  decree  or  order 
of  distribution,  in  which,  as  the  bill  charges,  the  appellants 
received,  in  the  year  1876,  as  her  attorneys  in  fact,  the  sum 
of  $1,250  from  the  administrator  upon  her  late  husband's 
estate,  as  and  for  her  distributive  share,  to  which  she  was 
entitled  under  the  order  and  judgment  of  said  court  from 
her  husband's  estate  as  widow,  and  that  they  received  also  the 
further  ^m  of  $1,300  from  such  administrator,  as  and  for  the 
amount  due  appellee  and  for  her  use,  as  adjudged  and  deter- 
mined by  said  County  Court,upon  and  for  her  widow's  award 
in  said  estate,  and  that  until  within  a  few  months  preceding  the 
filing  of  complainant's  bill  herein,  the  appellants  had  managed 
and  controlled  the  said  moneys,  as  shown  by  their  reports  to 
tlie  said  County  Court  of  Kankakee  County. 

The  bill  further  charges  that  for  some  years  preceding 
the  filing  the  same  herein,  appellants  had  contributed  nothing 
to  the  support  of  some  of  the  children  intrusted  to  their  care 
and  in  said  power  of  attorney  mentioned  and  directed  to  be 
supported,  and  had  repeatedly  refused,  upon  application  made 
by  appellee,  to  account  with  her  for  moneys  received  by  them, 
or  disbursed  as  such  attorneys,  in  consequence  of  which  neg- 
lect and  refusal  appellee  on  the  —  day  of  February,  1889,  re- 
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voked  the  said  letter  of  attorney  so  given  appellants,  and  filed 
this  bill,  praying  that  an  account  may  be  taken  of  the  monejs 
so  received  and  disbursed  by  appellants  as  her  said  attorneys 
ill  fact,  the  balance  due  appellee  ascertained,  and  a  decree  for 
the  payment  to  the  appellee  thereof. 

To  this  bill  appellants  interposed  a  plea  in  bar,  which  on 
Iicaring  was  overruled,  and  thereupon  appellants  filed  their 
answer,  in  which  they  deny  that  appellee  is  entitled  to  any 
relief  or  to  any  part  or  portion  of  the  estate  of  Moritz  Loock, 
— not  denying  the  receipt  of  the  moneys  as  specially  charged 
and  set  out  in  the  bill — averring  as  a  reason  therefor  that  the 
appellee  in  the  month  of  March,  1876,  preceding  the  death  of 
lier  said  husband,  Moritz  Loock,  committed  the  crime  of  adul- 
tery with  one Foremoon,  and  entered  into  a  conspir- 
acy with  him  to  kill  and  murder  her  husband  (Moritz  Loock), 
that  she  might  thereby  become  the  widow  of  her  then  hus- 
band, and  as  such  obtain  a  dower  estate,  widow's  award,  and 
homestead  right  in  and  to  the  real  estate  and  personal  prop- 
erty of  her  then  husband,  and  thereafter  live  in  a  state  of 

adultery  with  tlie  said Foremoon;    that  in  pursuance 

of  such  conspiracy  she  killed  and  murdered  her  husband,  the 
said  Moritz  Loock,  with  the  aid  and  assistance  of  the  said 
Foremoon,  on  the  19th  day  of  February,  1876  ;  that  appellee 
and  Foremoon  were  indicted  at  the  April  term,  1876,  of  the 
Kankakee  Circuit  Court  for  that  murder,  and  both  appellee 
and  Foremoon  pleaded  guilty  to  that  indictment,  and  were 
convicted  upon  such  plea,  and  were  thereupon  sentenced  to 
tiie  State  ])enitcntiary,  where  appellee  is  now  serving  such 
sentence;  that  having  been  guilty  of  so  murdering  her  said 
liusband,  she  is  not  entitled  to  any  part  or  share  of  his  estate 
as  doweress,  distributee  or  otherwise. 

It  was  furtiier  averred  in  their  answer  that  at  the  time  of 
their  acceptance  of  the  trust  as  attorneys  in  fact  of  appellee, 
and  for  many  years  thereafter,  they  were  ignorant  of  the  law 
as  to  the  rights  of  appellee  and  their  wards,  her  children,  and 
were  not  informed  that  appellee  was  not  entitled  by  law  to 
receive  any  part  of  said  estate  in  consequence  of  her  crimes, 
or  that  the  said  estate  belonged  to  their  wards,  the  children 
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and  heirs  at  law  of  the  said  Moritz  Loock,  as  thev  now  under- 
stand  and  are  advised  the  law  is,  and  of  their  duty  to  protect 
the  rights  and  interests  of  their  said  wards  thereto,  and  aver- 
ring that  inasmuch  as  appellants  could  only  protect  the  rights, 
legal  and  equitable,  in  the  names  of  their  said  wards  and  for 
tlieir  use  and  bcnetit,  pray  that  their  said  wards  be  made  par- 
ties to  this  proceeding,  to  the  end  that  their  rights  might  bo 
determined  and  pix)tected  in  that  behalf. 

Appellants  also  filed  their  petition,  verified,  stating  in  sub- 
stance the  same  facts  as  alleged  in  their  answer  before  set 
forth,  and  asking  that  the   said  wards,  cliildi-eu  of   the  late 
Moritz  Loock,  be  made  parties  to  this  proceeding,  that  their 
riglits  might  be  protected,  etc.,  exception  having  been  filed 
to  appellants'  answers  for  the  assigned  cause  that  the  charge 
of  adultery  and  murder  therein  charged  were  scandalous  and 
impertinent,  and  the  seeking  to  make  the  wards  of  appellants 
parties, dilatory  and  frivolous.    On  hearing  the  court  sustained 
the   exceptions,  oi-dered   the  same  stricken  from  the  answer, 
i-efused  the  pi-ayer  of  the  appellants'  petition  to  make  said 
wards  parties,  entered  an  interlocutory  decree   that   ap [Kal- 
ian ts  account  with  appellee,  and  referred  the  cause  to  a  master 
to    take   proofs,  state   an   account    between  the    parties  and 
report,  etc.     Upon  this  reference  and  proofs  taken  before  tl  e 
master  an  account  was  stated  of  which  report  was  made  and 
tiled,  finding  in  the  appellants'  hands  due  appellee  $1,697.78, 
and  the  court  entered  a  final  decree  that  the  sum  so  found 
due  be  paid   appellee.     To  which  appellants  excepted   and 
appealed  to  this  court 

The  eri*or  assigned,  questions  the  holdings  of  the  trial  court 
in  sustaining  the  exceptions  to  the  appellant«'  answer,  its 
refusal  to  make  their  wards  parties  to  the  bill,  its  order  strik- 
ing out  the  apiDcilants'  petition  to  make  said  wards  parties 
thereto,  its  decree  for  an  accounting,  referring  the  cause  to 
the  master  for  that  purpose,  and  rendering  a  final  decree 
against  the  appellants  for  the  ainpunt  found  due  against  them 
as  reported  by  the  master.  It  is  contended  by  appellants  that 
tlie  determination  of  the  errors  assigned  depends  upon  the 
question  whether  the  (wife)  appellee,  having  murdered  her 
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,  husband,  is  or  is  not  entitled  to  dower,  widow's  award,  or  dis- 
tributive share  in  the  estate  of  her  murdered  husband.  The 
contention  of  the  appellee  is,  that  the  trial  court  had  no  jnris- 
diction  to  trj  the  questions  raised  or  sought  to  be  raised  by 
the  appellants'  answer,  for  the  alleged  reason  that  the  Conntj 
Court  of  Kankakee  County  had  exclusive  original  jurisdiction 
of  all  questions  that  could  arise  touching  the  matters  in  tlie 
answers  of  ap[)e11ants  as  to  right  of  their  wards  to  the  moneys 
decreed  paid  to  appellee,  and  that  court  having  determined 
that  the  same  should  be  paid  to  the  appellee  as  widow  of 
Moritz  Loock,  and  that  judgment  still  remaining  in  full  force 
and  not  reversed,  is  final  and  conclusive  of  appellee's  right 
thereto — in  other  words  is  res  adjudicata. 

It  is  manifest  that  if  appellee's  contention  is  sustained,  we 
need  not  inquire  in  the  case  at  bar  as  to  the  right  of  appellee 
to  obtain  dower,  widow's  awai*d,  or  distributive  share  from 
the  estate  of  her  deceased  husband,  upon  the  points  contended 
for  by  the  appellant  It  must  be  conceded  that  the  County 
Court  of  Kankakee  County  had  exclusive  original  jurisdiction 
of  the  settlement  and  distribution  of  the  estate  of  Moritz 
Loock,  the  decedent;  and  all  questions  that  are  sought  to  bo 
raised  by  appellants'  answer  in  the  suit  at  bar  were  therein 
determined,  in  so  far  as  the  right  of  the  appellee,  as  widow  of 
the  decedent,  Loock,  to  her  dower,  widow's  award  and  distrib- 
utive share  therein,  were  in  question;  and  that  determination 
and  that  judgment  still  remains  in  full  force  and  effect. 

That  the  estate  was  fully  settled  and  distribution  thereof 
made,  and  the  money  now  in  controversy  was  paid  to  appel- 
lants as  the  agents  of  appellee,  and  for  her  use  and  benefit, 
many  years  since,  and  is  now  held  by  them  as  trustee  for  her, 
pursuant  to  that  order  and  judgment,  the  payment  of  which 
is  now  sought  to  be  obtained  by  appellee  in  this  proceeding, 
is  apparent.  It  seems  conceded  that  the  County  Court  in  its 
adjudication,  settlement  and  order  of  distribution  of  the  estate 
of  Moritz  Loock,  had  jurisdiction  of  all  persons  and  parties 
in  interest  therein,  including  the  appellants  and  their  wards, 
and  that  courts  created  by  the  constitution  of  the  State, 
with  original  and  general  jurisdiction  in  all  matters  of  probate. 
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settlement  of  estates  of  deceased  persons,  etc.,  are  not  courts 
of  inferior  jurisdiction  when  adjudicating  upon  questions  over 
which  they  have  general  jurisdiction,  and  as  liberal  intend- 
ments are  to  be  given  in  their  favor  as  would  be  extended  to 
the  proceedings  of  the  Circuit  Court.  Constitution,  Sec.  18, 
Article  6;  Bostwick  v.  Skinner,  80  111.  147;  Moffit  v.  Moffit, 
69  111,  641. 

The  jurisdiction  of  the  County  Court  being  established, 
both  as  to  pereon  and  subject-matter,  errors  merely  of  that 
court,  if  such  there  were,  can  only  be  availing  in  a  direct  pro- 
ceeding to  reverse  the  same,  and  can  not  be  urged  in  this 
collateral  proceeding.  Moffit  v.  Moffit,  siipra^  and  cases 
therein  cited  in  the  opinion  of  the  court  Propst  v.  Mead- 
ows, 13  111.  157;  St  Louis  and  Sandoval  Coal  Co.  v.  Sandoval 
Coal  Mining  Co.,  Ill  111.  32  and  38,  and  cases  cited. 
McMillen  v.  Lovejoy,  115  111.  498  and  501.  In  Freeman  on 
Judgments  it  is  said.  Chap.  12,  Sec  319,  "  A:" 

"  The  decree  and  order  of  probate  or  surrogate  courts  made 
in  the  exercise  of  jurisdiction  conferred  by  law,  are  as  final 
and  conclusive  as  the  judgments,  decrees  and  orders  of  any 
other  court  and  the  character  and  finality  of  re«  adjudicaia 
attaches  to  determination  and  decisions  of  such  courts  as  to 
all  other  courts  of  record,  irrespective  of  the  nature  of  the 
issue  determined^  provided  always  that  the  court  had  jurisdic- 
tion to  determine  it;  and  such  determination  can  not  be 
collaterally  attacked,  impeached  or  avoided,"  etc.  See  the 
numerous  cases  cited  in  support  of  the  text  quoted  above. 

It  is  conceded  that  no  fraud  was  practiced  or  intended  in 
the  adjudication  in  the  County  Court  upon  the  appellants  or 
their  wards ;  and  that  no  action  had  been  taken  to  set  aside 
its  order  and  judgment,  until  the  filing  of  appellants'  answer 
herein.  Besides,  appellants  by  their  tacit  admission  of  record, 
received  the  moneys  decreed  to  appellee  by  the  County  Court 
as  the  agents  and  trustees  of  appellee^  KnA  ought  not  to  be 
heard  now,  to  controvert  her  legal  right  thereto.  It  is 
claimed  by  appellants  that  at  the  time  of  the  order  of  distri- 
bution in  the  County  Court,  appellants  were  not  aware  of  the 
legal   rights  of  their  wards  in  the   premises,  and  did  not 
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become  aware  thereof  until  long  after  making  ench  distribu- 
tion, and  hence  did  not  then  claim  or  insist  that  appellee  was 
not  rightfully  or  legally  entitled  to  dower,  widow's  award  aod 
distributive  share  in  the  estate  of  Moritz  Loock  as  then 
adjudged  to  her.  A  court  of  equity  will  not  grant  relief 
against,  or  correct  a  mistake  or  misapprehension  of  the  law, 
and  if  a  party  designs  or  undertakes  to  perform  an  act  under 
a  mistaken  view  of  the  law  aflfecting  the  transaction,  he  is 
l»eld  to  the  obligation  incurred.  Goltra  v.  Sanasack,  53 
III.  456.  This  doctrine  is  too  well  established  to  require  fur- 
ther citation  of  authorities  in  its  support. 

If  we  are  correct  in  the  view  taken  npon  the  law  and  facts 
presented  in  this  record,  it  is  not  needful  that  we  pass  upon  the 
other  points  made  by  the  counsel  for  either  party,  as  the  views 
above  expressed  as  to  the  finding  of  the  judgment  of  the 
County  Court,  and  the  right  of  the  appellee  thereunder  to 
the  moneys  in  the  appellants'  hands,  is  not  a  subject  for 
investigation  in  this  proceeding,  and  the  Circuit  Court  prop- 
erly 60  held,  and  committed  no  error  in  its  final  decree ;  and 
that  decree  must  be  affirmed. 

Decree  affirmei. 


John  Wallace  and  Robert  Peachy 

V. 

Josephine  M.  Buckingham. 

Salen — Liahilitff,  Whether  Joint  or  Several — Sufficiency  of  Evidence^ 
Inetructiona, 

This  court  declines,  in  view  of  the  evidence,  to  interfere  with  the  verdict 
for  the  plaintiff  in  an  action  brought  to  recover  the  purchase  price  of  oe^ 
tain  stock  sold  and  delivered. 

[Opinion  filed  December  8,  1890.] 

In  error  to  the  Circuit  Court  of  Woodford  County;  the 
Hon.  N.  W.  GrseNj  Judge,  presiding. 


-  Second  District — May  Term,  1890.        517 

Wallace  v.  Buckingham. 

Messrs.  Edwards  &  Evans,  for  plaintiffs  in  en*or. 
Messrs.  Barnes  &  Barnes,  for  defendant  in  error. 

O.  B.  Smith,  C.  J.  This  was  assumpsit  brought  by  defend- 
ant in  error  against  plaintiff  in  error.  The  declaration  con- 
sisted of  the  common  counts,  with  a  statement  of  the  account 
returned  as  filed  with  it.  The  claim  made  was  for  the  pur- 
chase price  of  twenty-five  ho^s,  sold  to  defendant  April  5th, 
and  for  fifty-three  hogs  sold  June  8th,  and  for  one  car  load  of 
cattle  sold  Juno  28,  1888.  The  defendants  plead  separately, 
each  filing  the  general  issue,  and  filing  a  separate  special  plea 
denying  under  oath  any  private  liability  with  the  other.  A 
trial  was  had  before  a  jury  resulting  in  a  verdict  for  the  plaintiff 
for  $1,703.58,  against  both  defendants.  The  court  overruled 
a  motion  for  a  new  trial  and  gave  judgment  for  the  plaintiff 
on  the  verdict  The  plaintiff  in  error  now  brings  this  record 
before  us  and  assigns  various  errors. 

There  is  no  doubt  or  question  upon  this  record  that  one  or 
the  other,  or  both,  of  these  defendants  received  the  stock  in 
question.  The  only  question  is  whether  it  was  bought  on 
the  joint  account  of  both  defendants  and  whether  they  were 
therefore  jointly  liable.  We  have  studied  the  evidence 
attentively,  and  without  attempting  a  review  or  discussion  of 
it  in  detail  (which  would  only  involve  us  in  useless  labor  and 
serve  no  useful  purpose),  we  shall  content  ourselves  by  saying 
that  we  are  entirely  satisfied  with  the  verdict  of  the  jury  in 
finding  that  the  stock  was  bought  for  and  on  the  joint  account 
of  both  defendants  from  the  plaintiff  or  her  agent,  and  that 
they  are  therefore  both  liable. 

It  is  also  objected  that  the  court  erred  in  giving  several  of 
the  instructions  asked  by  the  plaintiff  below.  Thirteen 
instructions  are  given  by  the  court  for  the  plaintiff  below,  and 
plaintiffs  in  error  insist  that  the  court  erred  in  giving  the 
third,  fifth,  sixth,  eighth,  ninth,  tenth  and  twelfth.  We  have 
examined  all  these  instructions  carefully  and  do  not  think  any 
of  them  open  to  the  objections  urged  against  them,  but  on 
the  contrary  we  think  they  lay  down  the  law  correctly. 
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We  can  not  undertake  to  discnss  each  of  these  instrnctions 
in  detail  without  violating  the  law  of  brevity  enjoined  upon 
us  by  the  statute.  Seeing  no  error  iu  this  record  the  judg> 
ment  is  aflii'ined. 

Judgment  affirmed. 


Stillman  W.  Wheelock 

V. 

George  W.  Berkley  and  William  Coffet. 

SaUa — Breach  of  Wat^ranty — Renewal  of  Note  Given  for  Purchase 
Motley — When  not  a  Waicei-  of  Breach  of  Wat'ranfy, 

Where  property  is  aold  with  a  warranty,  and  the  purchnspr  gives  a  dgM 
for  the  purchase  money,  the. renewal  of  such  note  by  the  purchaser  after  he 
has  diRCovered  that  there  has  been  a  breach  of  the  warranty,  does  not  oper- 
ate to  release  his  claim  against  the  vendor  for  such  breach. 

[Opinion  filed  December  8, 1890.] 

Appeal  from  the  Circuit  Court  of  Lee  County;  the  Hon. 
Jambs  H.  Cabtrioht,  Judge,  presiding. 

Messrs.  W.  &  W.  D.  Baboe,  for  appellant. 

Messrs.  Dixon  &  Eethea  and  E.  S.  Fakrand,  for  appel- 
lees. 

Upton,  J.  This  was  a  suit  by  appellant  against  appellees 
brought  upon  a  note.,  in  the  Circuit  Court,  the  consideration 
for  which  was,  in  a  great  part,  for  a  stallion  sold  by  appellant 
to  appellees  in  March,  1877,  the  price  for  which  was  $S00. 
It  was  claimed  by  appellees  on  trial  in  the  court  below,  that 
appellant  warranted  the  stallion  to  be  a  sure  foal  getter, 
sound,  and  that  he  could  pace  a  mile  in  "two  twenty-four" 
and  had  a  record  of  "  two  twenty-seven."  The  horse  was 
delivered  to  appellees.     They  used  him  in  the  stud  for  tliree 


Second  District — May  Term,  1890.        519 

Wheelock  v.  Berkley. 

years  and  more  in  which  he  was  used  in  service  to  164  mares, 
producing  sixty-one  colts,  as  was  claimed  on  trial.  It  was  fur- 
ther claimed  by  appellees  that  they  caused  the  hoi*8e  to  be 
trained  forspeed  by  experienced  and  practical  trainers,  and  ascer- 
tained that  it  was  broken  down  and  unable  to  be  of  use  for 
speed,  and  that,  in  fact,  such  was  its  condition  when  pur- 
chased by  appellees,  then  unknown  to  them,  they  relying,  as 
they  claimed,  ui)on  ap^iellant's  veracity  in  those  particulars. 
Some  payments  had  been  made  from  time  to  time  by  appel- 
lees to  appellant  which  were  indorsed  upon  the  notes,  and  in 
April,  1880,  appellees  gave  new  notes  in  the  place  of  the  old 
ones,  nothing  being  said  or  claimed  concerning  the  warranty 
or  breacli  thereof  by  way  of  settlement  or  otherwise.  Upon 
these  new  notes  thus  given,  this  suit  is  brought  and  the  main 
contention  is,  whether  giving  the  new  notes  under  these  cir- 
cumstances above  recited  precludes  the  appellees  from  setting 
up  a  defense  thereto.  The  breach  of  warranty  which  the 
appellees  sought  to  interpose  to  the  declaration  by  proper 
pleas  pleaded,  and  to  wliich  plaintiff  replied  that  appellees 
knew  all  these  matters  when  the  notes  sued  on  were  executed, 
issue  was  joined  and  upon  the  trial  in  the  court  below  before 
a  jury,  resulted  in  a  verdict  for  the  appellees,  upon  which  , 
judgment  being  rendered,  this  appeal  was  taken.    . 

We  have  carefully  examined  the  facts  contained  in  the 
record  before  us,  and  we  think  the  jury  were  fully  justified 
in  the  verdict  in  finding  that  the  horse  was,  in  fact,  warranted 
in  the  particulars  set  out  in  the  plea,  as  before  stated,  and  that 
there  was  a  breach  of  that  warranty  in  both  particulars,  by 
which  api^ellees  had  sustained  damages  to  the  amount  of  the 
note  and  interest.  It  is  insisted,  however,  by  aj^pellant  that 
the  renewal  of  the  notes  with  knowledge  of  the  breach  of 
warranty,  was  a  waiver  of  all  damages  sustained  on  account 
thereof.  And  complaint  is  made  that  the  trial  court  refused 
appellant's  fifth  instruction  to  the  jury,  wherein  that  doctrine, 
MS  a  legal  proposition,  was  stated,  which  the  court  refused  and 
which  is  now  claimed  as  the  princi|  al  error  of  the  trial  court. 
We  do  not  think  the  point  is  well  taken  unless  it  was  under- 
Btood  between  the  parties  at  the  time  of  the  taking  of  the 
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new  notes  that  damages  or  claims  therefor,  caused  by  a  breach 
of  such  warranty,  should  be  waived,  of  which  there  is  uo 
proof  in  this  case.  Cantrall  v.  Fawcet,  2  III.  App.  569;  Crab- 
tree  V.  Rowan,  33  111.  423. 

We  do  not  refi:ard  the  case,  TVickcnkamp  v.  Wickunkarap, 
77  111.  93,  cited  by  the  learned  counsel  for  appellant,  in  point 
upon  this  contention. 

The  warranty  and  broach  thereof,  whicli  the  jury  have 
found  from  the  evidence,  constituted  a  cause  of  action  in 
favor  of  appellees,  independent  of  the  note,  and  which  they 
might  have  maintained  after  the  note  had  been  ].aid.  Such 
cause  of  action  was  not  rendered  invalid  by  payment  or 
renewal  of  the  note,  in  our  judgment. 

We  are  unable  to  perceive  error  in  the  trial  court  in  refus- 
ing on  cross-examination  of  Berkley  to  allow  apfelJaiitto 
show  what  he  obtained  on  the  sale  of  the  liurse.  That  was 
not  the  criterion  of  the  appellees'  damages  under  any  legal 
rule  of  which  we  are  apprised.  Neither  is  Berkley's  evi- 
dence in  that  regard,  or  any  ruling  of  the  trial  court  upon 
objections  thereto,  if  any  was  made,  found  in  the  abstract 
before  us,  and  hence  this  point  is  not  availing  him  in  any 
event. 

We  liave  carefully  examined  this  record  as  to  all  matters 
to  which  our  attention  has  been  directed,  and  we  find  no  eiTor 
therein  either  in  giving  or  refusal  of  instructions  for  eitht^r 
party  to  this  record,  or  in  giving  judgment  to  appellees  for  a 
sum  less  than  $1,000,  and  the  judgment  of  the  Circuit  Court 
is  aflu'med.  Judfjinent  a^rmed. 


Edgar  C.  Davis 

V. 

Fkank  Gurnet, 


Fraud— Judgment — Action  on — Settlement  <?/V-Bnres8. 

In  an  action  brought  upon  a  jud.,iiieut  before  a  juatice,  where  the  defense 
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waa  that  the  judgment  sued  on  bod  been  settled,  U  iaheld:  That  there  wiis 
evidence  to  sustain  the  finding  of  the  jury  that  the  alleged  settlement  was 
fraudulent  and  void. 

[Opinion  filed  December  8,  1S90.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Don.  DoBBANCB  DiBELL,  Judgc,  presiding. 

Messrs.  Carey  &  Trainor,  for  appellant. 

Me68i*s.  Butters  &  Dyer  and  A.  T.  Lardin,  for  appellee. 

C.  B.  Smith,  P.  J.  This  proceeding  was  begun  originally 
before  a  justice  of  the  peace  by  Gurney  against  Davis,  to 
recover  for  labor.  A  trial  before  the  justice  resulted  in  favor 
of  Gurney  who  obtained  a  judgment  of  $40.69.  After  this 
judgment  was  obtained  by  Gurney,  Da-vis  pretended  to  have 
taken  an  appeal  to  the  Circuit  Court  and  then  told  Gurney  if 
he  did  not  settle  the  judgment  he  could  have  him  indicted 
and  sent  to  the  penitentiary  for  false  swearing. in  obtaining 
the  judgment.  Batchelder,  before  whom  the  judgment  was 
obtained,  also  informed  Gurney  tliat  Davis  had  taken  an 
appeal,  and  that  he  had  better  settle  the  judgment  as  it  would 
cost  him  more  to  prosecute  it  in  the  Circuit  Court  than  it  was 
worth.  In  fact  no  valid  appeal  had  been  taken.  The  twenty 
days  had  expired  without  any  bond  having  been  tendered, 
filed  or  approved  by  the  justice.  A  bond  was  tiled  two  or 
three  days  after  the  expiration  of  the  twenty  days,  but  that 
was  an  absolutely  void  proceeding.  In  a  few  days  after  this 
pretended  appeal  was  taken,  Gurney  was  approaclied  by  Davis 
and  Batchelder  and  advised  to  settle  the  judgment,  and  G  urney 
Bwears  that  Davis  threatened  to  send  him  to  the  penitentiary 
if  he  did  not  settle.  In  this  threat  Gurney  is  supported  by 
other  witnesses.  Batchelder  pretended  to  be  the  friend  of 
Gnrney  and  informed  him  that  he  had  better  settle,  that  an 
appeal  had  been  taken,  and  that  it  would  cost  him  $G  to  get 
liis  case  on  the  docket  both  of  which  statements  were  untrue 
Gnrney  was  induced  to  meet  Davis,  Batchelder  and  Perdieu, 
at  the  house  of  Davis,  and  there,  under  threats  from   Davis 
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and  false  advice  from  Batchelder,  who  was  acting  for  Davis, 
though  pretending  to  be  the  friend  of  Gurnej,  induced  him  to 
go  through  what  thej  called  a  settlement  which  resulted  in 
his  giving  up  his  entire  judgment  and  also  to  pay  tlie  costs 
amounting  to  $12.95  and  signing  an  agreeibcnt  to  that  effect. 

The  proof  in  this  case  shows  Gurney  to  have  been  a  yonng 
man  earning  his  living  by  day  labor  and  of  a  low  order  of 
mental  capacity.  This  pretended  settlement  was  made  on  the 
15th  day  of  October,  1888.  On  the  27th  of  the  same  month 
Gurney  repudiated  this  settlement  as  fraudulent,  and  as  hav- 
ing been  obtained  from  him  through  tlie  fraud  and  duress  of 
Davis  and  Batchelder,  and  began  anotlier  suit  on  said  judg- 
ment before  another  justice.  Ou  the  trial  of  that  suit,  the 
plaintiff,  Gurney,  obtained  a  judgment  for  $40,  the  full 
amount  of  his  judgment  From  that  judgment  Davis  ap- 
pealed to  the  Circuit  Court  and  another  trial  was  there  had, 
and  Gurney  again  obtained  a  verdict  before  the  jury  for  $40. 
That  verdict  was  set  aside  and  a  new  trial  granted.  Anotlier 
trial  before  a  jury  resulted,  as  all  the  trials  had,  in  favor  of 
Gurney  for  $40.  Judgment  was  rendered  on  that  verdict  for 
plaintiff.  Davis  now  appeals  to  this  court  and  seeks  a  rever- 
sal of  the  judgment  on  the  sole  ground  that  the  verdict  is 
not  sustained  by  the  evidence. 

After  three  or  four  trials  of  this  suit,  on  a  single  qnestion 
of  fact  before  different  juries,  all  finding  the  same  way,  we 
should  want  to  be  well  satisfied  that  the  verdict  was  wrong  be- 
fore setting  it  aside.  On  the  contrary,  we  are  satisfied  with 
the  finding  of  the  jury  and  think  they  wore  justified,  fi'^"* 
the  evidence,  in  finding  as  they  did.  The  circumstances  tinder 
which  this  pretended  settlement  was  made  is  not  free  from 
suspicion  of  unfairness,  fraud  and  overreaching,  and  we  are 
not  surprised  that  the  jury  should  come  to  that  conclusion. 

The  language  of  the  contract  signed  by  Gnrney  and  pre- 
pared by  Batchelder  at  Davis'  house,  is  very  circunietantial 
in  its  character  and  shows  design  on  its  face  out  of  all  pro- 
portion to  what  would  be  necessary  in  an  ordinarily  stiaig"^" 
forward  settlement  of  a  $50  judgment 

Seeing  no  error  in  this  record  the  judgment  is  BfRnacd. 

Judgtrient  aptrnwf* 
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The  Chicago,  Rock  Island  &  Pacific  Railway 

C0M1*ANY 
V. 

Joseph  Becker. 

Master  and  Servant — Negligence  of  Master— Personal  Injuries — Feh 
low*servant — Accident. 

1.  In  an  action  afrainst  a  railroad  company  to  recover  for  an  injury 
received  by  plaintiff  throuf^b  tbe  fall  of  a  door,  wbere  tbe  nefifli^irence  com- 
plained of  was  in  erecting  and  maintaining  tbe  door  in  question,  it  is  held: 
That  there  was  no  evidence  to  establish  tbe  charge  of  negligence,  but  that 
plaintiff*s  injury  was  caused  eitber  by  accideni  or  by  the  negligence  of  a 
fellow-servant. 

2.  Railroad  companies  are  only  bound  to  furnish  their  employes  su^b 
properly  and  reasonably  safe  tools,  implements  and  machinery  as  experi- 
ence has  shown  to  be  reasonably  safe  in  the  hands  of  reasonably  Ciireful  and 
prudent  men,  except  as  to  tools,  etc.,  used  in  the  operation  of  tniins,  where 
a  different  rule  applies. 

[Opinion  filed  December  8, 1890.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
DoRRANCE  DiBELL,  Judgc,  presiding. 

Messrs.  Thomas  S.  Wright,  Kobekt  Mather  and  Snapp  & 
Snapp,  for  appellant. 

Mr.  Joseph  Becker,  for  appellee. 

C.  B.  Smith,  P.  J.  This  was  an  action  on  the  case  brought 
by  appellee  against  appellant  to  recover  for  injuries  received 
wliile  in  the  employ  of  appellant,  resulting  from  a  door  fall- 
ing on  him.  A  trial  below  resulted  in  a  verdict  and  judgment 
for  appellee  for  $1,500.  Appellant  brings  the  record  here 
on  appeal  and  assigns  numerous  errors  in  the  record.  In  the 
view  we  take  of  the  case  it  will  be  necespary  to  notice  only  a 
Bingie  error,  viz.:  that  the  verdict  and  judgment  are  against 
the  evidence. 

The  facts  connected  witli  the  case  are  few  and  simple,  with 
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little  if  any  dispute  as  to  any  of  them.     The  defendant  com- 
pany had  a  supply  or  store-house  in  the  city  of  Joliet  where 
it  kept  supplies  for  the  use  of  its  road.     In  front  and  alonc[ 
the  side  of  this  supply  house  ran  a  platform,  and  by  the  side 
of  this  platform  ran  a  switch  or  track,  so  that  care  could  be 
nm  there  and  loaded  or  tmloaded.     The  level  of  this  platform 
was  a  few  inches  below  the  level  of  the  fluor  of  the  freight 
cars,  brought  there  to  be  unloaded.     In  the  side  of  this  store 
buildinpf,  or  freight-house,  was  an  ordinary  door  about  eight 
feet  long  and  seven  feet  high,  hung  on  rollers  overhead  in 
the  usual  manner,  so  that  when  the  door  was  opened  it  was 
pushed  back  along  the  inside  of  the  wall  of  the  building  and 
rolled   back  on  iron  grooved  pulleys,  or  wheels,  on  an  oval 
iron  track  provided  and  appropriate  for  that  purpose.     Tliis 
door  had  a  handle  attached  to  the  side  of  it,  near  the  forward 
edge  of  the  door  projecting  sufficiently  far  from  the  face  of 
the  door  to  allow  a  man's  hand  to  take  hold  of  the  handle  and 
push  the  door,  on  its  rolling  pulleys,  so  as  to  either  open  or 
close  it     This   handle,  by  reason   of   its  being  necessarily 
]ilaced  on  the  outside  and  face  of  the  door,  would  not  allow 
the  door  to  be  pushed  back  quite  flush  or  even  with  the  jam 
of  the  door  when  it  was  Oj^encd.     The  door  so  hung  and 
moved  was  a  heavy  door  made  of  two-inch  boards,  and  was 
intended  to  be  kept  in  its  position  by  its  weight,  thus  holding 
the  grooved  pulleys  on  their  oval  rail  fitting  into  the  pulleys. 
On  the  day  when  appellee  received  his  injury  a  car  loaded 
with  kegs  of  railroad  spikes  had  been  placed  in  position  along 
the  platform  of  the  store-house  and  directly  in  front  of  the  door 
we  have  just  described  to  be  unloaded  into  the  building.    A 
door,  or   boards   fastened  together  for   that   purpose,  was 
placed,  one  end  in  the  car  door  and  the  other  on  the  platform 
of  the  building,  so  as  to  make  an  incline  platform,  upon  which 
to  roll  the  kegs  from  the  car  into  the  building. 

On  the  morning  in  question  appellee,  in  company  with  three 
of  his  fellow-workmen,  went  to  unload  this  car,  and  after 
sliding  the  door  open  two  of  them  got  inside  the  car  to  roll 
the  kegs  out,  and  appellee  and  another  went  inside  the  build- 
ing to  catch  the  kegs  as  they  were  rolled  inside  the  building. 
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When  the  door  was  open  there  was  a  space  of  seven  or  eight 
feet  through  which  to  roll  these  kegs,  without  any  kind  of 
hindrance  or  pbstrnction.  While  the  kegs  were  being  so  un- 
loaded one  of  the  kegs  was  thrown  out  of  the  car  in  such 
manner  and  with  such  force  that  it  rolled  against  the  edge  of 
the  door  with  such  violence  as  to  throw  it  off  its  supports 
and,  in  falling,  the  door  fell  on  appellee  and  injured  him,  and 
for  which  injury  he  recovered  this  judgment. 

Tlie  negligence  complained  of  was  that  the  door  was  so 
constructed  as  to  be  dangerous,  and  that  it  was  allowed  to 
become  out  of  repair,  and  that  the  agents  and  servant  of 
appellant,  whose  duty  it  was  to  look  after  this  door  and  keep  it 
in  repair,  neglected  to  do  so.  It  was  in  proof  that  this  door 
had  on  one  or  two  other  former  occasions  been  thrown  off  its 
track,  and  fell  either  from  one  or  both  its  supports.  But 
there  is  no  proof  in  this  record  that  this  is  not  a  good  door — 
properly  made  and  hung;  nor  is  there  any  proof  of  its  lack 
of  sufficiency,  or  adequacy  for  the  purpose  for  which  it  is 
used  when  properly  handled.  There  is  not  a  word  of  proof 
that  it  was  not  properly  made  or  hung,  or  that  it  is  not  a 
nsual  and  customary  kind  of  door  to  be  used  in  such  build- 
ings. On  the  morning  when  plaintiff  was  hurt  there  'Is  no 
claim  that  the  door  did  not  move  properly  on  its  rollers  and 
go  to  its  place,  out  of  tlie  way  of  the  kegs,  if  they  had  been 
kept  where  they  ought  to  have  gone  in  the  wide  opening  left 
for  them  to  go.  It  was  not  the  fault  of  the  door,  that  appel- 
lee was  hurt,  but  the  fault  and  carelessness  of  his  fellow- 
servants  in  the  reckless  manner  of  rolling  the  kegs  out  of  the 
car,  so  that  instead  of  going  into  the  building  through  an 
ei^ht-foot  opening,  they  ran  against  its  side  and  knocked  the 
door  down. 

It  seems  to  us  the  evidence  discloses  absolutely  no  fault  or 
want  of  care  on  the  defendant  in  this  case,  but  on  the  con- 
trary it  had  provided  the  most  ample  convenience  for  its 
gervants  to  unload  this  load  of  spikes.  It  provided  an  open, 
wide  space  in  the  side  of  the  building.  It  provided  a  door 
that  could  be  moved  easily  and  safely  in  its  moorings,  en- 
tirely out  of  the  way  even  of  the  largest  and  most   bulky 
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freight,  and  which  would  be  perfectly  safe  nnder  all  circum- 
stances) when  the  employes  in  the  nse  of  the  building  were 
using  any  kind  of  care  for  themselves  or  the  property  tliey 
were  handling.  But  the  defendant  did  not  provide  a  door 
that  could  not  be  knocked  down  with  any  kind  of  force  or 
reckless  handling  of  freight  by  the  employes,  nor  was  it 
bound  to  furnish  any  such  door.  Railroad  companies  are 
only  bound  to  furnish  their  employes  such  properly  and 
reasonably  safe  implements,  tools  and  machinery  as  expe- 
rience has  shown  to  be  reasonably  safe  in  the  hands  of  rea- 
sonably careful  and  prudent  men;  at  least  so  far  as  such 
machinery  relates  to  'the  ordinary  things  used  by  men  in  its 
employ,  not  connected  with  the  running  and  operation  of 
trains  and  the  machinery  connected  therewith,  where  a  dif- 
ferent rule  requires  the  best  known  machinery  and  appliances 
to  be  furnished  to  tliose  employed  in  the  more  dangerons  de* 
])artment6  of  railway  service.  Railroad  Company  v.  Loner- 
gan,  118  III.  50.  Appellee's  injury  was  the  result  of  a  pure 
accident  without  the  fault  of  any  one,  or  it  was  the  resnltof 
the  reckless  and  careless  rolling  the  keg  in  such  manner  as  to 
knock  the  door  down  by  one  of  his  fellow-servants.  If  it 
was  a  pure  accident  without  fault  from  any  one,  then  of 
course  there  can  be  no  recovery  against  this  defendant  If 
the  fault  and  cause  of  the  injury  was  the  negligent  act  of  his 
fellow-servant,  then  there  chu  be  no  recovery  against  the 
defendant  without  proof  that  the  defendant^  had  failed  to 
employ  competent  men  in  its  employment.  This  rule  of  law 
has  become  so  thoroughly  a  part  of  our  jurisprudence  and 
so  universally  recognized,  that  citations  in  support  of  it 
would  be  mere  pedantry. 

In  any  view  we  have  been  able  to  take  of  this  evidence  it 
entirely  fails  to  show  any  negligence  on  the  part  of  the 
defendant,  which  contributed  to  appellee's  injury.  Theconrt 
should  have  allowed  appellee's  motion  to  direct  the  jury  to 
find  for  the  defendant  and  the  failure  to  do  80  was  error. 

The  judgment  will  therefore  be  reversed,  but  not 
remanded,  since  the  record  before  us  discloses  the  fact  that 
appellee  has  no  cause  of  action.  Judgment  reverb. 
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David  Wiener  ii2_66i 

V. 

Joseph  F.   Nachbour  and  William  A.  Nicolaus. 

Landlord  and  Tenant-^Recoverj/  of  Bent— Practice — Evidence, 

Jo  an  action  for  rent,  trial  bein^  by  the  court  without  a  jury,  where  the 
judgment  was  clearly  what  was  required  by  the  proper  evidence  in  the 
caw,  the  error  of  the  trial  court  in  admitting  other  evidence  is  no  ground 

for  reversal. 

* 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
DoKBANCE  DiBELL,  Jud^e,  presiding. 

Messrs.  Haley  &  O'Donnell,  for  appellant. 

Mr.  0.  W.  Brown,  for  appellees. 

Upton.  J.  Eliminating  from  this  contention  what  we 
regard  as  immaterial,  this  suit  was  brought  by  appellant 
against  appellee  to  recover  the  rent  of  a  room  in  the  second 
story  of  Mr.  Wiener's  building,  No.  223  Jefferson  stieet,  in 
the  city  of  Joliet.  The  lease  was  not  in  writing,  the  rent 
was  by  the  month.  Appellant  claims  the  term  of  the  lease 
was  for  one  j'ear,  commencing  about  January  1,  1888.  The 
defense  was,  that  the  leasing  was  by  the  month  and  for  no 
definite  term,  and  that  the  room  and  the  keys  thereto  were 
surrendered  or  offered  to  the  appellant  in  September,  1888. 
It  was  further  insisted  in  defense,  that  $5,  being  the  rent 
of  this  room  for  October,  1888,  was  included  in  a  judgment 
in  a  former  suit  between  the  parties  hereto,  or  at  least  was 
then  tried  and  determined,  and  is  a  bar  herein  to  that  extent. 
In  the  Circuit  Court  a  jury  was  waived,  and  the  issue  sub- 
mitted to  the  court.  No  questions  of  law  were  raised  in  the 
trial  court,  by  propositions  submitted  to  the  court  by  either 
party.     This  case  and  the  rights  of  tlie  parties  must  be  deter- 
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rained  upon  the  facts,  as  made  to  appear  by  comj>etent 
evidence  in  the  case.  Aside  from  the  competency  of  tlie 
evidence  introduced  or  offered  in  the  trial  court,  we  are  to 
regard  the  findings  of  the  court  on  the  facts,  as  exclnsivoas 
if  found  by  a  jury.  We  have  examined  this  record  with  care, 
as  to  all  matters  in  contention  between  the  parties  to  v^hlch 
our  attention  has  been  directed.  We  think  that  the  bill  of 
exceptions  allowed  in  evidence  of  the  former  suit  between 
the  parties  to  this  record,  was  clearly  erroneous. 

We  are  also  all  clearly  of  opinion,  that  both  defenses  inter- 
l>06ed  by  appellees  as  before  stated,  were  fully  made  ont  and 
established,  so  that  no  other  verdict  (if  such  facts  had  been 
submitted  to  a  jury)  would  have  been  pro}3er,  and  this  entirely 
without  the  bill  of  exceptions  in  the  former  suit,  to  show 
what  the  evidence  was  in  that  suit  touching  the  rent  for  tliis 
room  for  October,  1888  (which  admission  was  undoubted 
error),  but  as  without  this  the  fndiug  must  have  been  for 
appellee,  such  error  is  wholly  immaterial. 

Tlie  notice  of  surrender  of  possession  given  in  September, 
1888,  although  not  formal,  was  well  understood  by  appellant 
and  that  was  sufficient.  The  judgment  of  the  Circuit  Court 
is,  theref orOj  affirmed. 

Judgment  affirmed. 


Gilbert  D.  Henning 

V. 

Samuel  P.  Hall. 


"KegotiahU  Itisfruments—Noie — Action   on  Set-off— Limitation  09  '« 
Recovery — Interest, 

1.  In  an  action  upon  a  note  where  the  defense  was  in  the  natnre  of  a 
pet-off  for  legal  services  rendered,  this  court  holds  that  the  jury  a«^  \vBiw 
in  the  amount  they  are  entitled  to  find  as  the  value  of  such  services  to  t  e 
amount    claimed    by    defendant,   although    witnesses    testified    that 
services  in  question  were  worth  more  than  was  claimed  by  defendant. 

2.  Defendant  is  not  entitled,  in  the  case  presented,  to  intertr«t  on 
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claim  for  services,  on  the  ground  that  he  understood  the  credit  was  to  be 
indorsed  on  the  note,  it  not  appearing  that  the  agreement  to  allow  interest 
was  understood  by  both  parties. 

[Opinion  filed  December  8, 1890.] 

Appeal  from  the  County  Court  of  La  Salle  County;  the 
Hon.  F&AJNK  F.  Snvdee,  Judge,  picsiding. 

Messrs.  Randall  Cassem  and  Fowleb  Bbos.,  for  appellant. 

Messrs.  Rioholson  &  Skeley  and  Thomas  N".  Haskins,  for 
appellee. 

Upton,  J.  Appellant  brought  suit  against  appellee  before 
a  justice  of  the  peace  on  a  promissory  note  of  the  following 
tenor: 

Plano,  Jan'y  31,  1881. 

Four  months  after  date  I  promise  to  pay  to  the  order  of 
G.  D.  Ilenninir,  one  hundred  and  twenty-eight  11-100  dollars, 
at  eight  per  cent  interest,  value  received. 

(Signed)        Samuel  P.  Hall. 

The  suit  resulted  in  a  judgment  upon  the  note  for  appel- 
lant; appellee  appealed  to  the  County  Court  of  La  Salle 
County,  where  a  judgment  was  obtained  for  the  appellee. 

At  the  date  of  the  rendition  of  the  verdict  and  the  deter- 
mination of  the  suit  in  the  County  Court,  the  amount  due 
appellant  upon  the  note  by  its  terras,  was  about  $220.  To  oflF- 
set  this,  appellee,  under  his  plea  of  set-off,  brought  in  a  charge 
against  the  appellant  for  attorney's  or  solicitor's  fees,  consist- 
irisr  of  two  items: 

1st.  Filing  a  bill  in  chancery  and  obtaining  an  injunction 
thereon,  which  was  afterward  dismissed, 

2d.  For  services  in  obtaining  and  preparing  an  affidavit  to 
overcome  a  plea  in  abatement,  tiled  in  a  chancery  suit. 

For  the  first  item  he  cliarged  $75,  and  the  same  amount  for 
second  item  ($150  in  the  aggregate),  and  testified  that  in  his 
opinion  his  services  were  reasonably  worth  that  amount  as 
charged  on  his  books.     This  was  appellee's  entire  claim  in 

Vol.  ZXXVIIISt 
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offset,  as  shown  by  this  record.  The  verdict  of  the  jury  was 
for  the  appellee  for  $56.  This  result  could  only  have  been 
arrived  at  by  allowing  to  appellee  about  $276  as  a  set-off, 
npon  an  account  on  which  was  claimed  due  only  $150.  To 
remedy  this  obviously  erroneous  computation  by  the  jury  in 
their  verdict  as  rendered,  it  is  claimed  by  appellee  that  he 
understood  that  his  fees  were  to  have  been  credited  upon 
the  note,  and  hence  he  was  entitled  to  interest  thereon.  But 
unless  there  is  some  proof  that  such  was  the  understanding  or 
agreement  of  both  appellant  and  appellee,  it  could  not  be 
done,  and  appellee's  account  would  not  bear  interest.  The 
record  is  entirely  barren  of  such  proof.  We  think  this  was 
error.  The  appellee  could  not  legally  recover  more  than  he 
charged  as  the  reasonable  worth  of  the  service  rendered,  and 
he  testified  the  same  to  have  been  worth  in  the  aggregate 
$150,  and  he  must  be  confined  to  his  charge  in  that  regard, 
although  some  of  the  witnesses  introduced  on  the  hearing 
may  have  estimated  his  services  at  more  than  he  charged 
therefor.  It  is  true  that  the  average  of  all  the  evidence  upon 
that  point  would  make  the  value  of  appellee's  claimed  services 
more  than  what  he  actually  charged  therefor.  It  must  be 
borne  in  mind,  however,  that  the  testimony  offered  by  appel- 
lee, aside  from  his  own,  as  to  the  value  of  the  services,  was 
but  a  mere  estimate,  and  doubtless  without  actual  knowledge 
of  the  amount  and  consequent  actual  value  of  appellee's  serv- 
ices rendered,  in  point  of  fact,  of  which,  certainly,  appellee 
must  have  been  by  far  the  most  competent  judge,  and  so  far 
as  we  are  at  present  advisod,  professional  gentlemen  are 
regarded  as  quite  competent  to  appreciate  the  value  of  per- 
sonal services  by  themselves  rendered,  and  are  not  believed 
to  be  chargeable  with  underestimating  the  value  thereof  in 
their  charges  therefor. 

There  can  be  no  doubt  in  our  judgment  that  the  verdict  of 
the  jury  was  unsupported  by  the  evidence,  and  the  judgment 
of  the  County  Court  was  manifestly  erroneous.  The  judg- 
ment is  therefore  reversed  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  the  views  hereinabove 
expressed.  Meversed  and  reinaiided. 
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The  Chicago  Anderson  Pressed  Brick  Company 

V. 

Frank  Sobkowiak. 

Master  and  Servant — 'Negligence  of  Master — Personal  Injuries — Con- 
tributory Negligence — Province  of  the  Jury — Effect  of  Order  of  Defend^ 
ant's  Foreman  to  Plaintiff  to  Enter  Dangerous  Place — Instructions, 

1.  Where  a  servant  enters  a  place  of  known  dangfer,  the  dang^rouB 
nature  of  the  place  being  the  result  of  the  defendant's  method  of  conduct- 
ing its  buniness,  under  the  positive  command  of  a  foreman,  possessing  the 
power  to  discharge  him  in  case  of  disobedience,  and  is  injured  in  such  dan- 
gerous place,  such  command  of  his  foreman  does  not,  as  matter  of  law, 
relieve  the  plaintiff  from  the  duty  of  exercising  due  care  on  his  part;  but 
such  command  is  a  circumstance  to  be  considered  by  the  juiy  in  determin- 
ing the  ultimate  fact,  whether  or  not,  at  the  time  plaintiff  received  the 
injury  complained  of,  he  was  in  the  exercise  of  due  care. 

2.  If  the  apparent  danger  was  so  great  that  a  reasonably  prudent  and 
Ciireful  man  would  not  have  continued  in  the  employment,  even  after 
recei^ving  the  order  in  question,  then  the  plaintiff  assumed  the  risk  and  is 
not  entitled  to  recover. 

8.  The  legal  effect  of  the  order  was  to  relieve  the  plaintiff  from  taking 
his  own  risk  of  dangers,  which  he  absolutely  assumed  without  the  order  by 
continuing  in  a  dangerous  employme-nt,  knowing  it  to  be  dangerous,  but  it 
did  not  relieve  him  from  the  exercise  of  due  care  under  all  the  circum- 
stances of  the  case. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  George  W.  Stipp,  Judge,  presiding. 
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Messro.  Fowleb  Bbos.,  for  appellant 

Messrs.  Duncan  &  Gilbert  and  O'Conob,  Duncan  &  Eck- 
KUB,  for  appellee. 

Lacet,  J.  This  case  was  commenced  by  the  appellee 
against  the  appellant  to  recover  damages  for  injuries  sustained 
while  in  the  service  of  appellant  in  the  work  of  mining  clay. 
The  charge  in  the  declaration  is  that  the  appellant  negligently 
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and  carelessly  maintained  and  operated  its  clay  pit,  so  that 
while  tlie  appellee  was  laboring  therein,  exercising  due  care 
and  caution,  by  means  of  the  negligence  of  appellant  a  large 
quantity  of  earth  in  said  pit  fell  upon  liim,  etc.,  by  means 
whereof  the  face  of  the  appellee  was  severely  crushed  and 
bruised  and  he  was  obliged  to  layout  large  sums  of  money  to 
effect  a  cure,  was  sick  and  suffered  pain  and  was  hindered 
from  transacting  his  business,  etc. 

In  another  count  the  negligence  was  charged  to  be  in  a 
negligent  order  given  by  Jolm  Keily,  who  stood  as  the  repre- 
sentative of  the  appellant  as  foreman,  as  respected  appellee, 
by  which  the  latter  was  commanded  to  work  in  a  certain  por- 
tion of  the  pit  where  he  was  exposed  to  great  danger  of 
injury,  the  said  Keily  knowing  the  pit  to  be  dangerous  and 
appellee  not  knowing  it  to  be  dangerous,  and  while  exercit- 
ing  due  care,  by  means  of  which  the  earth  fell  on  him  as 
before  stated.     The  third  count  was  in  substance  the  same. 

To  this  declaration  there  was  a  plea  of  not  guilty.  Trial 
and  verdict  of  guilty  and  appellee's  damages  uere  assessed  at 
$6,000,  upon  which,  after  overruling  a  motion  for  a  new  trial, 
the  court  below  rendered  judgment,  from  which  judgment 
this  appeal  was  taken.  This  case  was  in  this  court  on  an 
appeal  from  a  prior  judgment  at  the  December  terra,  1889, 
and  the  case  will  be  found  reported  in  34  111.  App.  312. 

The  Chicago  Anderson  Pressed  Brick  Company  is  a  corpo- 
ration which,  for  several  years  past,  has  been  engaged  in  the 
manufacture  of  pressed  brick  at  Chicago.  The  clay  used  in 
this  business  has  been  obtained  from  La  Salle,  where  the  com- 
pany has  operated  a  mine  or  clay  pit  under  the  sole  manage- 
ment and  direction  of  one  John  Keily.  He  had  complete 
charge  of  the  work,  hired  the  men,  paid  them,  discharged 
them,  and  directed  them  when,  where  and  Irow  to  do  their 
work,  and,  in  fact,  in  the  exercise  of  his  powers  as  superin- 
tendent, he  occupied  toward  them  the  same  position  that  he 
would  have  sustained  had  he  been  himself  the  owner  of  the 
business. 

This  mine  or  pit  is  situated  along  the  bluff  north  of  the 
Chicago,  Kock  Island  and  Pacific  Bailway,  between  La  Salle 
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and  what  is  knojvn  as  Split  Rock.  It  contained  a  vein  of  claj 
about  ten  feet  thick,  being  the  bottom  vein,  called  No.  1, 
above  which  was  another  vein  of  about  the  same  thickness, 
called  No,  2,  and  above  the  latter  was  black  dirt,  grass,  trees, 
leaves  and  roots.  The  method  of  mining  adopted  was  to 
loosen  by  blasting  and  take  out  a  portion  of  the  lower  vein, 
load  it  upon  carts,  and  thence  upon  canal  boats,  and  then  pry 
off  or  blast  out  the  other  vein,  which  was  worthless,  and  the 
dirt  above,  upon  the  removal  of  which  another  portion  of  the 
lower  vein  was  taken  out  in  the  same  way.  All  this  was  done 
under  the  personal  direction  and  supervision  of  Keily. 

The  plaintiff,  Sobkowiak,  commenced  working  for  the 
defendant  at  this  mine  or  pit  in  the  month  of  February,  1887, 
and  continued  to  work  there  until  the  2d  dav  of  June  of  that 
year,  when  he  received  the  injuries  on  account  of  which  this 
suit  was  brought  As  his  name  sufficiently  indicates,  he  is  a 
Pole.  His  work  was  that  of  a  common  laborer,  and  consisted 
in  loading  the  loose  clay  into  carts  to  be  thence  put  into  canal 
boats.  On  the  day  on  which  the  accident  occurred  the  evi- 
dence tends  to  show  the  pit  was  in  a  dangerous  condition,  by 
reason  of  a  quantity  of  overhanging  earth  which  was  likely  to 
fall  and  which  had  been  in  the  same  condition  the  day  pre- 
vious, vrhetL  one  of  the  men,  Early,  had  gone  up  and  tried  to 
pry  it  off,  but  before  he  had  time  to  do  so  he  was  called  down 
by  Keily  who  told  him  he  had  nothing  to  do  with  that  work, 
but  that  he  should  attend  to  his  cart.  He  then  called  Keily's 
attention  to  the  condition  of  the  bank,  and  told  him  it  was 
not  safe  for  man  or  horse  to  go  under  it,  and  when  Keily 
wanted  him  to  drive  under  it  he  refused  to  do  so. 

During  the  forenoon  of  the  2d  of  June,  the  men  worked  at 
the  pit,  while  it  was  in  the  condition  above  indicated.  At 
noon  they  stopped  work  for  an  hour  to  eat  their  dinners,  which 
they  did  at  a  point  about  100  feet  from  the  pit.  While  the 
rest  were  eating  dinner,  one  of  the  workmen,  Boyle,  under 
the  direction  of  Keily,  fired  off  a  blast,  which  threw  out  con- 
siderable clay,  probably  leaving  the  bank  overhanging  still 
worse  than  it  was  before.  After  it  went  off  Keily  came  up, 
and  he  and  Boyle  both  went  to  examine  the  place,  Keily  at 
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the  same  time  calling  the  men  to  go  to  work,  it  bciDg  then 
one  o'clock.  Boyle  states  he  then  told  Kelly  that  the  place 
wasn^t  safe  to  put  men  into,  and  that  he  had  better  have  the 
dirt  taken  down  before  the  men  would  go  in,  to  which  Keily 
replied  that  he  would  get  plenty  of  men,  that  he  wanted  to 
get  that  clay  taken  out  before  the  surface  would  fall.  This, 
however,  is  contradicted  by  Keily  and  others.  According  to 
the  testimony  of  appellee,  which  is,  however,  contradicted  by 
that  of  Keily  and  others,  wlien  Keily  sent  him  to  go  behind 
the  cart  he  said  to  Keily  "  When  the  bank  is  coming  down, 
many  a  man  will  ho  killed,"  and  Keily  replied,  "No,  Fiiink, 
that  bank  is  all  right;  go  behind  the  cart  and  load  the  cart; 
hurry  up."  Tlien  the  witness  testified,  he  began  to  shovel, 
but  **  was  very  anxious  about  it."  After  he  had  shoveled  three 
shovelfuls  the  bank  came  down,  and  he  was  caught,  and  the 
injury  resulted. 

The  witness  appellee  testified  that  at  the  time  he  went 
into  the  pit  to  shovel,  the  bank  was  all  open  and  was  too  far 
overhanging  him.  The  process  of  mining  the  day  of  the 
injury  was  the  same  that  it  had  been  theretofore.  The 
appellee  further  testified  that,  at  the  time  lie  went  in  to 
shovel  clay,  he  '*  did  not  believe  that  it  would  come  down  so 
very  soon,  bnt  it  was  plainly  to  be  seen  that  it  would  come 
down — that  it  would  come  down  in  an  hour  or  two.  *  *  * 
I  did  believe  it  would  come,  but  how  soon  I  did  not  think 
and  nobody  would  think  how  soon  it  would  come."  He 
could  not  tell  whether  it  would  come  down  before  lie  got  the 
clay  shoveled  or  not  and  he  replied  to  a  question  "  every 
human  being  could  see  that  it  (the  bank)  would  come,  but 
when  it  would  come  nobody  could  tell,  and  so  supposed  when 
he  went  into  the  bank  to  work." 

This  was  about  the  state  of  the  evidence  so  far  as  it  bears 
on  the  circumstances  surrounding  the  injury,  and  the  facts 
concerning  the  cause  thereof.  The  appellant  complains  of 
the  giving  of  appellee's  first  instruction  among  others  and  the 
refusal  to  give  its  17th,  2l8t  and  24th  refused  instructions  as 
asked  and  in  the  modification  of  the  same  and  giving  them  as 
modified.  The  instructions  in  question  are  as  follows,  viz., 
on  the  part  of  the  plaintiff: 
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1.  "  If  the  jury  believe  from  the  evidence  that  the  clay 
pit  in  question,  at  the  time  in  question,  was  unsafe  and  dan- 
gerous for  men  to  enter  and  work  in,  and  that  to  enter  and 
work  tlierein,  in  its  then  condition,  was  not  one  of  the  ordi- 
nary and  usual  hazards  of  the  employment  in  which*  the 
plaintiff  was  then  engaged;  yet,  although  the  jury  believe 
from  the  evidence  that  the  plaintiff  had  knowledge  that  the 
clay  pit  in  question  was  not  in  safe  condition  to  enter  and 
work  in,  bat  did  not  know  that  the  same  was  inevitably  and 
necessarily  dangerous;  if  they  further  believe  from  the  evi- 
dence that  Keily  was  the  representative  of  the  defendant,  and 
had  the  authority  to  employ  and  discharge  the  men  at  work, 
and  direct  and  control  such  men  in  the  conduct  of  the  work, 
and  that  Keily  at  and  before  the  time  in  question  knew  that 
such  clay  pit  was  then  unsafe  and  dansrcrons  for  the  men  to 
enter  and  work  in,  and  that  Keily  then  and  there  instructed 
the  men  that  such  work  was  not  unsafe,  and  ordered  the 
plaintiff  and  his  fellow- work  men  to  enter  and  load  up  the 
carts;  and  if  the  jury  further  believe  from  the  evidence  that 
plaintiff  relied  upon  the  expressed  judgment  of  Keily  as  to 
the  condition  of  the  work,  and  that  so  relying  he  entered  said 
pit  in  obedience  to  the  orders  of  Keily,  and  then  and  there 
received  the  injuries  complained  of,  the  plaintiff  is  entitled  to 
recover."     (Given.) 

17.  "  The  court  further  instructs  the  jury  on  the  part  of 
the  defendant  that  the  mere  fact  that  a  portion  of  the  over- 
hanging surface  fell  to  the  base  or  floor  of  defendant's  clay 
pit  or  mine  and  that  by  reason  thereof  resulted  the  injuries 
complained  of  to  the  plaintiff,  is  not  sufficient  to  authorize  a 
recovery  in  this  case.  But  the  juryniust  further  believe  f ram 
the  evidence  that  the  falling  of  such  overhanging  portion^  and 
the  iyijuries  to  plaintiffs  were  the  result  of  the  negligence^  or 
want  of  ordinary  care  of  the  defendant^^ 

21.  "  The  court  further  instructs  the  jury  on  the  part  of 
the  defendant  that  even  though  they  believe  from  the  evi- 
dence that  the  witness  Keily  told  the  plaintiff  to  go  into  the 
clay  pit  or  mine  of  the  defendant  at  the  point  at  which  the 
accident  occui'red  and  assist  in  loading  the  clay  theretofore 
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loosened  into  the  carte  of  tlie  defendant,  still,  if  the  plaintiff 
knew  at  the  time  he  was  so  told  that  the  said  mine  or  clav 
pit  was  in  an  unsafe  condition  and  that  it  was  dano^erouB  to 
^o  into  it  at  said  point  and  assist  in  loading  said  cart,  lie 
would  not  be  entitled  to  recover  from  the  defendant  for  the 
injuries  so  received  by  liim,  if  any,  by  reason  of  the  falling 
of  a  portion  of  the  overhanging  surface  of  the  said  mine  '-r 
c'ay  pit,  and  the  jury  will  tind  for  the  defendant,  -unless  ile 
plaintiffs  iltough  krurwing  there  was  danger^  did  not  Itnmo  it 
was  irievitallcy  objected  to  going  into  the  pit  to  his  superior  on 
account  of  the  danger^  and  went  in  on  the  order  of  his  supe- 
rior having  powtr  to  discharge  him  notwithsta^iding  such 
chjectionP     (Given.) 

24.  *'  The  court  further  instructs  the  jury  on  the  part  of 
the  defendant,  that  no  man  has  a  right,  voluntarily,  to  place 
himself  in  a  position  of  danger,  and  that  if  ho  does  so  know- 
ingly and  voluntarily  and  receives  injuries  while  in  sncli 
place  of  danger,  he  can  not  recover  tlierefor;  and  in  this  case, 
even  if  the  plaintiff  shows  that  the  c^ay  bank  where  the  plaint- 
iff met  with  his  accident  was  dangerous  and  unsafe,  and  even 
if  the  evidence  further  sliows  tliat  the  defendant  was  negli- 
gent in  its  care  of  said  bank,  still,  if  the  evidence  shows  that, 
with  knowledge  of  such  facts,  the  plaintiff  continued  to  work 
in  said  clay  pit  at  the  base  of  said  clay  bank,  with  such  knowl- 
edge on  liis  part,  then,  in  such  case,  he  assumed  all  risks  aris- 
ing therefrom,  and  can  not  recover  in  tliis  case  for  injuries 
thus  received.  But^  although  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  had  knowledge  thai  there  was  danger^ 
but  did  not  know  the  danger  was  inevitable;  yety  if  they  fur- 
ther believe  from  the  evidence^  that  the  plaintiff  ol^jjeiiedon 
acco^int  of  the  danger  to  Keily^  the  defendants  agent^wh 
superintended  the  work  and  who  had  poioer  to  discharge 
plaintiffs  and  that  Keily^  notwithstanding  s^ich  objection, 
expreS'Sly  ordered  plaintiff  to  go  to  work,  then^  in  such  case, 
plain  tiff'*  s  knowledge  of  tlie  danger  would  not  prevent  his 
recox'cry.     (Given.) 

The  above  instructions  and  modifications  involve  principles 
of  law  which,  to  some  extent,  perhaps,  have  not  been  directly 
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passed  on  bj  the  Supreme  Court  in  tliis  State,  but  Lave  in 
substance  been  considered  by  this  court  in  the  case  of  the 
Moline  Plow  Co.  v.  Anderson,  19  111.  App.  417,  which  we 
will  refer  to  hereafter.  It  is  not  disputed,  nor  can  it  be  by 
counsel  for  appellee,  that  the  law  is,  as  between  master  and 
servant,  that  "  if  a  servant  knowing  the  hazard  of  liis  employ- 
ment as  the  business  is  conducted,  is  injured  while  enga^red 
therein,  he  can  not  maintain  an  action  against  the  master  for 
the  injury,  merely,  on  the  ground  that  there  was  a  safer  mode 
in  which  the  business  might  have  been  conducted,  the  adop- 
tion of  which  would  have  prevented  ihe  injur}'."  This  prin- 
ciple was  fully  recognized  in  a  case  similar  in  its  facts  to  this, 
except  the  alleged  order  of  the  superior  to  the  s-jrvant  to 
enter  into  a  certain  dangerous  part  of  the  work.  We  refer  to 
the  case  of  Simmons  v.  Chicago  &  Toma  R.  R.  Co.,  110  111. 
347. 

It  may,  therefore,  be  asserted  in  applying  this  principle  of 
the  law  to  the  facts  of  this  case,  that,  appellee,  aside  from  the 
alleged  order,  could  have  no  standing  in  court  to  recover  for 
anything,  because  he  well  understood  the  manner  of  mining 
the  clay,  and  took  all  risk  of  injury  necessarily  resulting  from 
such  mode.  The  giving  there  of  the  alleged  order  by  Keil}', 
the  superintendent  of  the  work,  to  appellee  to  go  in  under 
the  bank  to  shovel  clay  and  the  rights  and  obligations  of  appel- 
lee in  consequence,  become  the  particular  matters  of  consid- 
eration in  this  case.  The  rule  of  law  above  referred  to  has 
its  exceptions,  no  doubt,  and  one  is  as  illustrated  by  the  case  at 
bar,  that,  although  the  servant  accepts  a  dangerous  employ- 
ment, knowing  it  to  be  dangerous,  and  remains  therein  with- 
out objection,  he  takes  all  the  risk  pertaining  thereto;  yet,  if 
he  is  called  upon  suddenly,  without  time  for  reflection,  to  per- 
form some  dangerous  act  in  course  of  his  employment  and 
objects  to  its  performance,  and  on  account  of  such  danger,  but 
is  yet  ordered  by  his  superior  to  go  ahead  notwithstanding 
and  perform  it,  he  is  relieved  to  some  extent  from  the  oper- 
ation of  the  rule  in  case  he  obeys  and  is  injured  in  conse- 
quence. The  extent  of  this  relief  is  the  question  we  have 
particularly  in  hand  and  with  which  we  must  now  deal. 
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Instruction  No.  I,  given  for  appellee,  announced  as  a  rule  of 
law  that  ho  was  not  required  to  disobey  the  order  of  his 
superior,  to  go  into  the  clay  pit,  unless  he  knew  that  to  obcj 
it  was  inevitably  and  necessarily  dangerous,  although  he  had 
knowledge  that  the  clay  pit  in  question  was  not  in  a  safe  con- 
dition to  enter  into  and  work.     We  think  this  instruction  was 
erroneous.     Besides,  being  of  uncertain  and  doubtful  mean- 
ing, we  think  it  invaded  the  province  of  the  jury.     Does  the 
expression  ^^  i/ievitMy  SLiid  necessarily  danorcrous,"  mean  that 
the  accident  shall  surely  happen  in  case  the   command  was 
obeyed?     If  so,  we  think  it  too  strong.     The  danger  might 
have  been  so  imminent  that  no  prudent  or  careful  person 
would  have  executed  the  order  even  though  it  were  not  abso- 
lutely certain  that  the  clay  bank  would  fall  if   he  ventured 
under  it.     If  the  word  inevitable  refers  to  the  danger,  i.  d, 
that  it  must  be  inevitably  dangerous  to  go  under  tlie  bank, 
then  we  conceive  it  does  not  describe  the  degree  of  danger  at 
all.     A  thing  may  bo  said  to  be  certainly  dangerous  and  yet 
the  degree  of  danger  may  not  be  very  great. 

The  expressions  contained  in  the  instruction  are  confusing 
and  misleading,  and,  in  our  judgment^  an  attem])tto  lay  down 
as  a  rule  of  law  what  is  only  a  question  of  fact  for  the  jnrj. 
The  declaration  in  all  the  counts  charge,  that  at  tlie  time  the 
injury  was  received  the  api>ellee  was  in  the  exercise  of  ordi- 
nary and  reasonable  care.  This  was  one  of  the  important 
and  ultimate  facts  which  the  jury  had  to  determine.  We  use 
the  word  ultimate  in  contradistinction  from  the  word  eviden- 
tiary, and  mean  by  this,  as  our  Supreme  Court  has  held,  that 
the  question  of  negligence  is  a  question  of  fact,  in  order  to 
determine  which  the  jury  have  to  consider  and  pass  on  all 
the  evidentiary  facts  and  circumstances  in  the  case.  The  order 
of  Keily,  if  given  as  claimed,  was  a  most  important  fact,  and 
according  to  law  had  one  important  function  and  that  was  to 
relieve  the  appellee  from  taking  his  own  risk  of  danger  which 
he  absolutely  assumed  without  the  order  by  continuing  in  a 
dangerous  employment  knowing  it  to  be  dangerous;  but  iu  our 
judgment  it  did  not  relieve  him  from  the  use  of  ordinary 
care  under  all  the  circumstances  of  the  case.     The  order  was, 
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liowever,  an  irpportant  circumstance  to  be  considered  by  the 
jury  in  arriving  at  its  conclusion  as  to  whether  appellee  was 
or  was  not  in  the  exercise  of  ordinary  care.  The  term  ordi- 
nary or  reasonable  care  in  this  State  is  a  legal  term  and  implies 
tiiat  one  to  be  in  its  exercise  does  that  which,  under  the  cir- 
cumstances attending,  a  reasonably  prudent  person  would  do. 
It  is  a  variable  term  and  may,  according  to  the  circumstances, 
require  a  high  degree  of  care  or  a  low  degree,  as  these  terms 
are  used  in  an  absolute  sense,  yet  all  the  time  it  is  such  care 
as  a  reasonably  prudent  person  would  exercise  under  the  cir- 
cumstances. When  this  is  clearly  understood  many  perplex- 
ities which  have  crept  into  the  law  books  and  decisions  of  the 
courts  from  confounding  of  terms  will  be  obviated.  It  would 
seem  futile  for  courts  to  undertake  to  lay  down  a  rule  of  law 
and  define  accurately  Iww  dangerous  a  proposed  action  would 
have  to  be  before  a  servant  receiving  an  order  from  his  mas- 
ter to  perform  it,  would  be  required  to  disobey  under  penalty 
of  taking  his  own  risk.  And  the  diflSculty  is  forcibly  illus- 
trated by  the  very  terms  used  in  the  instruction  which  only 
import  afbest  that  the  proposed  act  must  be  quite  dangerous, 
•very  dangerous  or  imminently  dangerous.  No  safe  and  clear 
standard  could  be  laid  down  by  terms  like  those  used  in  the 
instruction.  The  court  should  have  fixed  the  ordinary  stand- 
ard of  care  debarring  recovery  in  case  the  danger,  even  after 
receiving  the  order,  and  under  all  the  circumstances,  was 
apparently  so  great  that  no  reasonably  prudent  man  would 
have  obeyed  it. 

In  the  first  years  of  the  jurisprudence  of  our  State  the 
Supreme  Court  occasionally  confounded  what  was  matter  of 
fact  for  a  jury  with  matters  of  law.  One  example  may  bo 
noted.  It  was  often  held  that  in  case  of  injury  received  by 
one  crossing  a  railroad  track  by  being  run  over  by  the  engine, 
lie  must,  while  approaching  the  crossing,  stop  and  look  up  and 
down  the  railroad  track  to  see  if  any  train  approached  and  in 
case  of  failure  it  was  held  he  was  negligent  and  could  not 
recover  if  injured  by  an  approaching  train.  In  course  of  time 
it  was  found  that  it  was  impracticable  to  apply  such  a  rule  to 
the  varying  facts  of  all  cases  and  that  there  were  many  circura- 
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stances  that  ou^bt  to  excuse  a  man  from  such  a  requirement. 
The  attempt  to  formulate  this  into  a  rule  of  Jaw  was  aban- 
doned and  many  other  like  attempts.  It  was  discovered  that 
no  general  rule  could  be  laid  down  and  that  it  was  really  a 
matter  of  fact  for  the  jury  and  not  a  matter  of  law  for  the 
court.  And  we  understand  now  that  the  general  rule  is  tliat 
negligence  is  a  matter  of  fact  for  the  jury  and  not  a  question 
of  law  for  the  court,  governed,  however,  by  this  only  stand- 
ard, that  negligence  is  the  failure  to  do  what,  under  all  the 
circumstances  of  the  ]^articular  case,  a  reasonably  prudent  per- 
son would  do  for  liis  own  welfare  or  safety.  This  rule  isalso 
modified  in  case  of  minors  who  are  only  required  to  exercise 
such  care  as  children  of  their  ago  and  dibcretion  would  exe^ci^c 
in  the  given  case.  Governed  by  this  plain  and  simple  rule  of 
law  all  else  is  matter  of  fact  for  the  jury.  This  court  is 
authorized  to  pass  upon  matters  of  fact  as  well  as  of  law. 
But  first  it  is  our  duty  to  see  that  the  law  is  properly  laid 
down  by  the  court  below  to  the  jury  and  prevent  any  invasion 
of  the  province  of  the  jury  by  the  lower  court  The  question 
for  the  jury  in  regard  to  the  negligence  of  appellee  in  obey- 
ing the  order  was  :  Did  appellee  under  all  the  circumstances 
in  the  case,  as  shown  by  the  evidence,  including  the  order  of 
Keily,  if  any,  exercise  that  care  and  diEcretion  in  going  nnder 
the  overhanging  clay  to  work,  use  that  care  and  discretion, 
that  an  ordinarily  prudent  and  careful  person  would  do?  In 
Moline  Plow  Co.  v.  Anderson,  19  111.  App.  417,  we  held  to 
the  einne  rule,  though  in  that  case  the  rule  is  not  so  fully 
explained  as  here. 

The  modification  by  the  court  of  the  21st  and  24th  of 
appellant's  modified  instructions  which  are  above  copied  and 
which  appear  in  italics  is  an  attempt  by  the  court  to  announce 
the  same  rule  which  we  have  been  discussing,  contained  in  t"® 
1st  of  appellee's  instructions.  With  this  modification  it  was 
error  to  give  those  instnictions  as  modified. 

The  instructions  as  oflFered  and  modified  should  have  b^^^ 
refused  for  the  reasons  we  have  explained. 

The  rule  as  announced  in  the  21st  of  appellant's  instructions 
as  offered,  in  regard  to  the  knowledge  of  the  danger  by  apF*' 
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lee  if  he  went  nnder  the  clay  bank  to  shovel,  does  not  give 
the  degree  of  danger  to  be  known  to  appellee  broad  enough 
and  as  we  have  just  announced  the  rule.  The  24th  instruc- 
tion, as  offered  by  appellant,  ignores  the  supposed  order  of 
Keily  altogether,  and  should  have  been  refused.  The  instruc- 
tion given  for  appellee,  No.  1,  seems  to  lind  support  to  some 
extent  in  Shearman  &  Redfieldon  Negligence,  Sec.  186,  though 
the  words  "  inevitably  and  necessarily  dangerous  "  are  not  the 
same  as  used  in  the  text  named  which  are  inevitably  or  immedi- 
ately dangerous. 

We  do  not  base  our  objections  to  the  instruction  on  this 
difference,  though  ^Hmmediately^^  is  a  much  more  definite 
term.  It  is  stated  in  the  text  above  quoted  that  the  rule  there 
announced  is  held  in  the  State  of  New  York,  Pennsylvania,  and 
other  States.  This  may  be,  but  the  rule  is  not  of  universal  appli- 
cation and  we  do  not  think  it  comports  with  the  rules  of  prac- 
tice in  this  State  where  the  jury  is  the  sole  judges  of  the 
facts  of  the  case ;  nor  do  we  think  it  is  so  plain  and  easily 
understood  as  the  rule  held  in  this  State. 

We  will  next  consider  the  modification  by  the  court  of 
appellant's  17th  instruction  and  the  giving  of  it  as  modified. 
The  instruction  as  offered  should  have  been  refupcd  as  not 
giving  any  definite  idea  of  the  ease.  No  one  con  ten  Jed  that 
the  mere  fact  that  the  appellee  was  injured  by  the  falling  of 
the  clay  was  cause  for  recovery,  and  the  instruction  as  offered 
was  only  calculated  to  mystify  and  befog  the  jury.  But  the 
modification  was  as  ftillows  :  "But  the  jury  must  further 
believe  from  the  evidence  that  the  falling  of  such  overhang- 
ing portion  and  the  injuries  to  the  plaintiff  were  the  result  of 
the  negligence  or  want  of  ordinary  care  of  the  defendant." 

This  seems  to  be  an  attempt  by  the  court  to  state  an  entire 
cause  of  action  in  favor  of  appellee,  but  it  fails  to  include  the 
hypothesis  of  the  exercise  of  any  care  on  his  ]^art. 

It  allowed  recovery  without  requiring  any  care  on  his  part. 
In  this  the  modification  and  the  instruction  as  modified  was 
error  committed  against  appellant.  We  see  no  other  errors 
in  refusing  or  in  modifying  any  other  of  appellant's  instruc- 
tions.    Nor  do  we  find  any  other  error  in  giving   any  otlier 


642  Appellate  Courts  of  Illinois. 

Vol.  38.]  Foltz  ▼.  Hardin. 

of  appellee's  instractions.  When  the  case  was  bere  on  a 
former  appeal  (34  111.  App.  312),  we  expressed  the  opinion 
that  the  verdict  and  judgment  were  excessive. 

The  facts  at  the  last  trial  were  not  much  dilTerent  from 
what  they  were  when  the  case  was  here  before,  though  some- 
what more  favorable  to  appellee.  We,  however,  are  of  the 
opinion  tliat  the  verdict  is,  under  the  evidence,  still  excessive 
and  largely  out  of  proportion  to  verdicts  ordinarily  recovered 
and  sustained  by  the  courts  in  cases  similar  to  tliis,  and  more, 
in  fact,  than  it  ought  to  be. 

For  the  reasons  above  given  the  judgment  of  the  court  is 
reversed  and  the  cause  remanded. 

Heversed  and  remanded* 


F.  P.  Foltz 

V. 

Milton  B.  Hardin. 


Negotinb^e  Instruments — Jfote — Principal  and  Surety — Praetkt^ 
Variance — Pleading  —Proceeds  of  Sale  of  Mortgaged  Property— Amount 
to  he  Credited, 

1.  Where  demurrer  to  a  declaration  is  overruled,  and  the  defendant 
,  pleads  over  to  the  declaration,  any  exception  to  the  overruling  of  the 

demurrer  in  waived. 

2.  A  question  of  variance  can  not  be  first  raised  in  the  Appellate  Court 
8.    Where  a  special  count  in  the  declaration  set  out  an  alleged  partne^ 

ship  and  that  the  notes  sued  on  were  for  a  partnership  debt  and  the  defend- 
ants plead  the  funeral  issue,  the  partnership  and  the  consideration  of  the 
alleged  obligation  stands  admitted. 

4.  A  bank  in  which  appellant  was  a  partner,  was  indebted  to  an  estate 
for  a  sura  necessary  to  the  settlement  thereof.  A  note  signed  by  ibe  bank 
and  by  the  individual  partners  was  given  for  the  debt.  The  administrator 
borrowed  the  necessviry  money  from  a  third  party,  and,  as  part  of  tbe 
collateral ,  a  note,  secured  by  mortgage,  due  from  appellant  to  another  of 
the  partners  in  the  biink,  was  pledged.  This  debt  not  being  paid  at 
maturity,  the  pledgee  toreclosed.  The  property  was  struck  off  at  master's 
sale,  by  direction  of  attorneys,  to  the  pledgee,  who,  on  learning  this  fHCt, 
repudiated  the  purchase.  *  Subsequently,  the    partner  originally  owning 
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app<>llant'8  indebtedness,  aj^reed  with  the  pledgee  and  with  the  administrator 
that  the  amount  at  which  the  property  was  struck  off  should  be  credited  to 
appellant  on  his  personal  note:  that  the  sale  should  ntand.  but  that  only  the 
amount  at  which  the  property  could  be  resold,  should  be  credited  on  the 
loan  to  the  administrator  and  the  indebtedness  of  the  bank,  it  is  held:  In' 
an  action  brought  by  the  administrator  upon  the  note  given  by  the  bank 
and  the  partners  therein,  that  appellant  was  not  entitled  to  have  the  full 
amount  for  which  the  property  was  sold  at  master *s  sale  credited  on  the 
bank  indebtedness,  for  which  he  was  liable,  but  only  the  amount  actually 
realized  from  the  second  sale,  it  appearing  that  there  was  no  fraud  in  the 
transaction. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Mr.  F.  S.  Murphy,  for  appellant. 

A  trustee,  such  as  an  administrator,  executor,  etc.,  is  pro- 
hibited from  assuming  a  position  in  regard  to  the  trust  fund 
in  which  his  interest  shall  conflict  with  his  duty.  Hough  v. 
HarTey,  71  111.  72;  Shelton  v.  Rice,  30  Mich.  296;  Little  v. 
Beveridge,  58  N.  Y.  596;  Thorp  v.  McCullum,  1  Gilm.  614. 

It  is  not  necessary  that  the  intention  should  be  wrongful; 
the  act  is  unlawful  and  therefore  forbidden.  In  re  Davis,  62 
Mo.  450;  Grisley  v.  Williamson,  9  Bush.  91. 

"W"e  think  it  not  a  sufficient  answer  to  say  that  only  the 
cestui  que  trusty  the  estate,  can  take  advantage  of  the  action 
■of  the  administrators  in  thus  dealing  with  tlie  trust  fund 
individually  in  his  own  behalf.  If  the  assignment  of  the  note 
— a  trust  fund — to  one  of  the  trustees  by  himself  and  co- 
trustee is  prohibited,  why  can  not  the  defendant  Foltz,  ajs^ainst 
whom  the  obligation  is  sought  to  be  enforced,  avail  himself 
of  the  objection  ?  The  above  authorities  lay  down  the  rule 
prohibiting  such  dealing  with  trust  property  by  the  trustee, 
with  himself,  individually,  as  resting  in  a  sound  public  policy. 
The  demurrer  should  have  been  sustained,  and  such  error 
may  be  reviewed  in  this  court.  McFadden  v.  Fortier,  20  111. 
509;  Hamlin  v.  Eeynolds,  22  111.  207. 

The  pledge  of  commercial  paper  as  collateral  security  for 
the  payment  of  a  debt  in  the  absence  of  a  special  agreement 
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to  tlie  contrary,  imposes  the  duty  on  the  pledgee,  and  he  is 
bound  to  hold  and  collect  the  same  and  apply  the  net  proceeds 
to  the  payment  of  the  debt  so  secured.  The  pledgee  of  such 
security  becomes  a  trustee  for  the  parties  owing  the  debt  so 
secured.     Joliet  Iron  Co.  v.  Scioto  Fire  Brick  Co.,  82  111.  548. 

Pledgee  can  not  compromise  nor  surrender  collateral  secur- 
ities. This  principle  is  usually  illustrated  in  the  dealing  of 
the  holder  of  such  collateral  with  the  debtor;  but  tlie  prin- 
ciple must  be  held  the  same  where  one  of  several  joint 
obligors  put  up  the  collateral  security.  It  is  for  the  benefit 
of  all  the  obligors,  and  each  individual  obligor  is  as  much  ^ 
beneficiary  in  the  collateral  so  placed  by  one  of  their  numhc  • 
as  the  one  who,  liable,  puts  up  the  security. 

We  quote  from  Colebrooko  on  Collateral  Security,  page 
127,  Sec.  96: 

"  The  pledgee  of  negotiable  securities  as  collateral  security 
is  not  [permitted,  in  the  absence  of  special  agreement,  in  his 
dealings  with  the  securities,  to  accept  anything  less  in  die- 
charge  or  satisfaction  of  them  than  the  amount  due  on  them. 
*  *  *  Any  trade  or  compromise,  or  rebate  made  by  the 
pledgee  with  the  maker  or  other  parties  to  such  collateral, 
whereby  the  same  is  surrendered  for  less  than  the  face  value 
thereof,  is  a  breach  of  duty  of  the  pledgee,  and  is  not  sus- 
tained. Any  arrangement  whereby  the  securities  are  traus- 
ferred  for  less  than  is  due  thereon  to  a  party  *  *  *  is  a 
compromise,"  and  alike  a  broach  of  duty  on  the  part  of  the 
pledgee. 

See  authorities  cited  in  notes  on  page  127;  T7nion  Trust 
Co.  V.  Rigdon,  93  111.  471;   Cadwell  v.  Brown,  36  111.  103. 

Where  negotiable  instruments  have  been  placed  in  the 
hands  of  a  creditor  as  collateral  security  for  the  payment  of 
a  valid  debt  or  obligation,  the  pledgee's  relation  to  the  parties 
to  the  contract  is  that  of  trustee  and  cestui  que  trust.  Cole- 
brooko on  Collateral  Security,  117,  Sec.  87,  and  authorities 
cited  in  the  notes. 

Messrs.  Williams,  Lawrence  &  BAKCRorr,  for  appellee. 
After  demurrer   to  declaration  was  overruled,  appellant 
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filed  the  general  issue.     (Abstract,  p.  3.)    This  was  a  waiver 
of  the  demurrer.     McFadden  v.  Fortier,  20  111.  515. 

No  objection  was  made  in  the  Circuit  Court  on  the  ground 
of  variance.  But  such  objection  can  not  for  the  first  time  be 
made  on  appeal.  I.  &  St  L.  E.  R  Co.  v.  Estes,  96  III.  470- 
473;  City  of  Bloomingfcon  v.  Tebballs,  17  111.  App.  455-456. 

The  objections  actually  made  as  sliown  by  the  record 
were:  1.  There  is  nonjoinder  of  parties.  2.  The  summons  is 
improper  in  this  suit.  The  abstract  puts  it:  1.  '^  The  mis- 
joinder of  parties."  2.  "The  summons  is  improper."  In 
fact  there  was  no  variance,  although  the  purported  copy  of 
the  bill  of  exceptions  miscopied  the  note  offered  in  evidence 
by  omitting  therefrom  the  words,  "  after  date,"  which,  of 
course,  does  not  change  the  legal  eti'ect  thereof;  and  the  note 
itself  is  accurately  copied  in  the  declaration. 

The  declaration  alleged  the  partnership  of  the  defendants, 
that  the  note  sued  on  was  given  for  a  partnership  debt  To 
this  declaration  appellant  plead  the  general  issue  not  sworn 
to. 

Harris,  the  only  other  defendant  served  with  process,  was 
defaulted  for  want  of  plea.  Under  the  pleading  the  partner- 
ehip  stands  admitted,  likewise  the  nature  of  the  obligation. 
Deacon  v.  Singer,  41  111.  30;  E.  S.,  Ch.  110,  Sec.  36. 

It  was  competent  for  plaintiff  as  indorsee  to  bring  suit  upon 
tho  assigned  note  although  originally  given  by  the  firm  to 
liimself  and  one  of  the  partners.  Daniel  on  Negotiable 
Instruments,  Sec.  354  (p.  262);  Rmdolph  on  Commercial 
Paper,  Sec.  404;  Kipp  v.  McChesney,  66  111.  460-463. 

Such  note  is  a  promise  of  all  to  the  order  or  the  appointee 
of  one.  And  when  the  appointment  is  made  by  indorsement, 
it  is  a  valid  contract  with  the  indorsee.  Thayer  v.  Buffum, 
11  Metcalf,  398-99. 

Counsel  for  appellant  talks  learnedly  upon  the  duties  of 
trustees.     The  duties  of  the  administrators  were  simply  to 
collect  and  pay  over,  under  the  direction  of  the  County  Court 
all  moneys  due  the  estate.     This  was  done  by  plaintiff  Hardin 
as  administrator,  and  he  fully  diEcharged  his  trust  to  the 

Vol  XXXVIII » 


• 


t)40  Appellate  Courts  op  Illinois. 

Vol.  38.]  Foltz  v.  Hardin. 

County  Court  long  before  this  suit  was  brought.  It  illy 
becomes  appellant  to  make  objection  on  this  ground,  while 
refusing  to  make  good  to  plaintiff  his  promise  to  repay  him 
for  trust  moneys  so  deposited  with  appellant's  firm. 

The  note  sued  on  was  in  fact  and  in  legal  effect  the  noteof 
appellant's  firm  for  a  partnei*ship  debt.  All  lawful  pretense 
for  cavil  thereabout  was  fortunately  avoided  by  tlio  placing 
of  the  individual  signatures  of  four  of  the  partnere  belowthat 
of  the  firm  by  its  president.  The  precise  manner  and  form 
of  the  signature  is  immaterial.  Bishop  on  Contracts  (2  Ed.), 
Sec.  1149,  note  8;  Patch  v.  Wheatland,  8  Allen,  102;  Howell 
V.  Moores,  127  111.  67,  84. 

The  liability  of  each  partner  upon  a  partnership  debt  is 
that  of  principal  obligor.  Upon  judgment  rendered  thereon 
the  creditor  may  at  will  in  the  first  instance,  levy  his  execn- 
tion  upon  the  private  property  of  any  partner  upon  whom 
service  of  process  was  had,  regardless  of  the  amount  of  part- 
nership property.  Parsons  on  Partnership  (2  Ed.),  362-363; 
Ladd  V.  Griswold,  4  Oilman,  37;  Mason  v.  Tiffany,  45  III. 
395,  foot  of  page;  Silverman  v.  Chase,  90  111.  37,  41,  foot  of 
page;  Doggett  v.  Dill,  108  111.  ^60,  568-569. 

Hence  the  legal  obligation  of  the  debtor  partners  was  in 
no  manner  changed  by  reason  of  individual  signatures  of  part- 
ners present. 

The  joint  indorsers  of  negotiable  paper,  who  are  liable  as 
co-promisors,  have  no  right  of  subrogation  against  each  other. 

U.  S  Dig.  (Ed.  1874),  First  Series,  Vol.  2,  p.  697,  Sec.  376; 
citing,  West  Branch  Bank  v.  Armstrong,  40  Pa.  St  278; 
Holliman  v.  Kugers,  6  Tex.  91. 

The  true  rule  is  that  if  the  surety  receives  security  from  the 
principal  debtor  he  is,  as  to  it,  a  trustee  for  his  co-sureties. 
Bayles  on  Sureties  and  Guarantees,  p.  311,  Sec  2. 

But  this  rule  does  not  apply  to  the  case  of  collateral  given 
to  one  surety  by  the  creditor.  In  such  case  even  a  co-snrcty 
who  has  paid  the  debt  does  not  beco!iie  entitled  to  the  bene- 
fit of  the  security.     Ibid  313,  second  par.  n.  6. 

Upton,  J.     In  March,  1886,  and   prior  thereto,  appellant, 
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Davidson  Hams,  Strawther  Givens,  SamM  McFarland,  H.  & 
W.  O,  Cadwalladcr  were  copartners,  conducting  business  at 
Abingdon,  Illinois,  in  the  firm  name  of  the  ^^  Union  Bank  of 
Abingdon."  The  appellee  and  Strawther  Givens,  a  member 
of  the  above  named  copartnership,  were  administrators  of  the 
estate  of  one  Jacob  Young,  deceased.  The  administrators 
had  made  dc]X)sits  in  the  bank,  of  estate  funds,  amounting  to 
$4,200,  prior  to  March  17,  1886.  At  this  date  such  funds 
were  required  to  settle  the  estate.  The  bank  had  no  money 
with  which  to  pay  such  deposits.  To  meet  the  emergency  it 
was  agreed  between  the  copartnership  bank  and  the  adminis- 
trators that  a  note  sliould  be  given  such  adniinistrators  for  the 
amount  so  on  deposit,  whicli  was  executed  and  delivered  by 
such  copartnership  bank  to  such  administrators.  The  note 
so  executed  bore  date  March  17,  1886,  was  for  the  amount  of 
such  deposit,  payable  to  such  administrators,  in  nine  months 
after  date,  with  interest  at  seven  per  cent  from  date,  signed 
by  the  bank,  and  the  several  members  of  such  copartnership 
individually.  This  note  soon  after  its  date,  and  presumptively 
before  maturity,  was  duly  transferred  by  indorsement  to 
Milton  B.  Hardin  the  appellee.  x\ppellee  obtained  the  money 
necessary  to  settle  the  estate  of  which  he  was  administrator 
from  John  E.  Cox.  To  obtain  which  money  and  as  security 
therefor,  appellee  executed  to  Cox  a  mortgage  on  his  own 
farm,  the  Cadwalladers  turned  over  to  Cox  some  collaterals 
and  Givens  ti'ansf erred  to  Cox  a  promissory  note  he  held 
against  appellant  (F.  P.  Foltz),  due  Givens  individually,  dated 
December  11,  1SS4,  for  $2,500,  secured  by  mortgage  on  real 
estate  in  Abingdon,  all  of  which  securities  were  held  by  Cox 
as  collateral,  and  to  the  "  bona  fides^^  and  validity  of  which 
no  question  is  made. 

Appellant's  note  not  being  paid.  Cox  foreclosed  the  mort- 
gage security  in  the  Circuit  Court  of  Knox  County,  obtained 
a  decree  of  foreclosure,  upon  which  a  sale  of  the  estate  therein 
described  was  duly  advertised,  and  when  offered  for  sale  by 
the  master,  there  being  no  bidders  therefor,  the  attorneys  for 
appellee,  without  any  instructions  from,  and  in  the  absence  of, 
the  appellee,  directed  the  premises  to  be  struck  off  to  the 
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appellee  for  the  fall  amount  of  the  decree^  $2,419.54,  which 
was  done  by  the  master  making  the  sale.     Upon   notif  jing 
appellee  of  the  result  of  the  sale,  he  at  once  and  within  ten 
days,  and  before  filing  the  certificate  of  such  sale,  notified 
the  master  in  chancery  that  he  declined  and  refused  to  sanc- 
tion or  ratify  such  sale  or  the  bid  therefor  made  and  also  in 
like  manner  and  at  the  same  time   the  appellee  Hardin   and 
Givens  were  notified  of   Cox'  refusal  to  ratify  or  in  any  man- 
ner approve  the  sale,  or  the  bid  so  made,  and  that  nnless  thcj, 
or  one  of  them,  would  pay  the  amount  so  bid  to  apply  on  their 
indebtedness  to  him,  the  property  would  be  again  advertbed 
and  resold.     Upon  this  notice  being  given   the   parties,  Cox, 
Givens  and  Hardin   met,  and   Givens   being  the  individual 
owner  of  the  Foltz  mortgage  indebtedness,  being  willing  to 
allow  the  debt  due  him   from  appellant  Foltz  to  be  canceled 
and  satisfied  to  the  full  amount  of  the  bid,  $2,419.54,  it  was 
agreed  that  Cox  should  hold  the  mortgaged  property  so  sold 
him  by  such  master,  simply  for   collateral  security,  as  it  was 
held  by  him  before  the  sale,  and  in  case  the  promises  so  sold 
were  not  redeemed  by  Foltz,  the  mortgagor,  or  his  creditors 
according  to  law,  and  the  title  thereto  vest  in  Cox,  he  should 
then  resell  the  same  to  the  best  advantage,  and  give  Hardin 
credit  on  his  indebtedness  to  Cox  for   the  actual  amount  Cox 
might  so  receive,  or  upon  full    payment  of  the   indebtedness 
due  Cox  he  should  release  his  claim  to  the  property;  in  other 
words,  Cox  thought  he   might  obtain  the   legal  title  to  the 
mortgaged  estate  by  the   sale,  yet,  as   between   him  and  his 
assignor,  Givens,  it  was  to  be  treated  as  collateral  to  Hardin's 
indebtedness  to  Cox  to  the  same  extent  and  in  like  manner  as 
if  no  foreclosure  or  sale  of  such  collateral  had  been  made.  To 
this  agreement  Foltz  was  not  a  party,  nor  was  he  consulted  in 
regard  thereto,  his  rights,  equities  and  interest  being  regarded 
as  in  no  manner  abridged,  impaired  or  affected  thereby. 

The  mortgaged  premises  so  sold  were  not  redeemed,  and  after 
the  time  for  redemption  allowed  by  law  had  expired,  pursuant 
to  the  agreement.  Cox  received  the  master's  deed  therefor. 
Failing  to  obtain  any  oflFer  for  the  property  (which  still  remained 
in  posse£ision  of  Foltz)  exceeding  $1,200,  in  October,  1889,  Cox 
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arranged  with  Hardin  (his  debtor)  that  he  should  pay  the  fall 
arnonnt  due  Cox  on  the  original  loan,  except  the  sum  of 
$1,256,  upon  the  payment  of  which  Cox  should  release  Hardin 
in  full,  on  the  original  indebtedness,  and  extend  further  time  to 
Givens  in  which  to  pay  the  $1,256,  Cox  in  the  meantime  hold- 
ing the  master's  deed  and  the  title  of  the  land,  as  collateral 
security  for  the  payment  of  that  sum  by  Givens,  which  being 
done,  and  the  entire  payments  which  had  been  made  to  Hardin 
to  apply  on  the  original  note  of  $4,200  against  the  bank  copart- 
nei-ship  having  been  indorsed  thereon,  Hardin  brought  suit 
on  the  last  named  note,  to  which  all  the  copartners  wore  made 
parties  defendants,  appellant  and  Davidson  Harris  being  alone 
served  with  process.  The  declaration  filed  contained  a  spe- 
cial count  upon  the  note  and  the  common  counts,  to  which 
appellant  interposed  (a  demurrer,  general  and  special,  which 
being  overruled),  pleaded  the  general  issue,  and  issue  was 
taken  thereon.  A  default  was  taken  as  against  Hardin,  and 
a  jury  was  impaneled  to  try  the  issue  on  behalf  of  Foltz» 
appellant,  and  returned  a  verdict  for  appellee  and  against 
Davidson  Harris  and  appellant  in  the  sum  of  $2,165.82,  upon 
which,  after  overruling  a  motion  for  a  new  trial,  the  trial 
court  gave  judgment,  and  appeal  was  taken  to  this  court. 

The  first  point  made  by  appellant  is  that  the  court  below 
erred  in  overruling  the  demurrer  interposed  to  the  declara- 
tion. By  pleading  over  to  the  declaration  the  demurrer  was 
waived.     Nye  v.  Wright,  2  Scam.  222. 

The  point  made  as  to  variances  can  not  be  made  in  the  first 
instance  in  this  court,  and  the  abstract  fails  to  show  that  it 
was  interposed  in  the  court  below.  City  of  Bloomington  v. 
Tebballs,  17  111.  App.  455;  City  of  Elgin  v.  Kimball,  90  III. 
356;  I.  &  St.  L.  Ry.  Co.  v.  Estes,  96  111.  473. 

The  special  count  in  the  declaration  stated  and  set  out  an 
alleged  partnership,  and  that  the  notes  sued  upon  were  for  a 
partnership  indebtedness.  Under  the  pleadings  therefor,  the 
partnerships  and  the  consideration  of  the  alleged  obligation 
stands  admitted.     Sec.  36,  Chap.  110,  B.  S. 

The  main  question  arising  upon  this  record. is  in  reference 
to  the  disposition  of  the  note  secured  by  mortgage  for  $2,500, 
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given  bj  F.  P.  Foltz,  appellant,  to  Strawtlier  Givens,  and  by 
him  turned  over  to  Cox  as  collateral  as  has  been  before  stated. 
It  is  insisted  by  Foltz,  appellant,  that  inasmuch  as  the  mort- 
gao^ed  estate  was  sold  at  foreclosure  sale  for  the  sum,  $2,419.57, 
and  Cox  obtained  a  conveyance  thereunder,  therefore  that 
amount  should  have  been  indorsed  upon  the  $4,200  note 
given  by  the  bank  to  the  administrators  of  Young's  estate.  It 
will  be  noticed  that  Givens  held  the  note  and  mortgage 
against  appellant  in  his  own  right;  between  himself  and  appel- 
lee there  existed  the  relation  simply  of  debtor  and  creditor. 
Appellee  and  his  assignor,  Cox,  alone  had  the  right  to  the 
money  due  on  ap[)ellant's  mortgage.  Appellee  and  his  assignor, 
Cox,  upon  the  foreclosure  and  sale  of  appellant's  mortgaged 
estate  allowed  appellant  the  full  amount  for  which  that  mort- 
gaged property  was  sold  and  far  more  tlian  this  record  shows 
it  was  reasonably  worth;  if  not  so,  why  was  it  not  redeemed? 
There  is  no  pretense  of  fraud  or  wrong  in  the  making  of  that 
sale,  or  that  other  or  different  interests  existed  in  or  to  that 
mortgaged  pro|3erty  or  the  indebtedness  thereby  secured  than 
as  above  stated.  How,  then,  can  any  controversy  in  reference 
to  the  matter  arising  out  of  arrangement  proposed  or  existing 
between  appellee  and  Cox,  become  a  factor  in  the  contention 
here  in  question?  The  contention  in  tlie  case  at  bar  arises 
upon  a  note  for  the  payment  of  which  to  appellee,  both  appel- 
lant and  Strawther  Givens  were,  as  copartners,  equally  bound. 
Appellee,  to  meet  his  share  or  portion  thereof  turned  out 
securities  to  him  belonging  in  or  to  which  neither  the  copart- 
nership nor  the  individual  members  thereof,  save  himself  and 
his  debtor,  had  the  least  possible  interest.  What  right  had 
these  copartners  as  such,  to  those  securities  or  any  part 
thereof?  No  relation  of  trust  or  principal  and  surety  existed 
between  them.  What  matter  to  those  copartners  how  much 
or  little,  should  be  derived  from,  or  when  or  how  these  secu- 
rities should  be  enforced  ?  That  was  a  matter  entirely  in 
which  appellee  or  his  assignor,  Cox,  and  the  debtor  in  such 
securities  named  were  alone  interested.  True,  the  more 
money  obtained  therefrom,  the  larger  the  amount  might  be 
applied  upon  the  principal,  for  which  such  copartnership  were 
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liable,  but  it  could  not  in  the  least  degree  affect  the  liability 
of  the  individuals  composing  it.  If  any  of  the  makers  of  the 
original  note  of  $4,200  had  inadvertently  or  otherwise  paid 
more  than  his  individual  share,  those  deficient  must  contribute 
to  its  repayment.  It  could  make  no  conceivable  difference  to 
appellant  as  such  copartner  whether  Givens  sold  the  mort- 
gage securities,  or  the  real  estate  thereby  secured,  which  he 
held  against  the  appellant  for  $1,200  on  $2,500,  so  long  as 
the  appellant  obtained  the  full  value  of  such  real  estate  so 
mortgaged  applied  in  satisfaction  of  his  indebtedness  to  appel- 
lee, which  we  have  seen  he  did,  and  for  more  than  a  full  value, 
as  shown  by  the  record,  and  appellant  can  not  now  be  heard 
to  complain  upon  the  merits  of  this  controversy. 

But  it  is  said  in  this  case  there  is  a  pledge,  and  hence  a  rela- 
tion of  trust  exists,  and  our  attention  is  invited  to  that  branch 
of  the  law.  If  that  contention  be  conceded,  it  could  exist 
only  between  Givens  and  Cox,  and  they  are  not  complaining; 
as  between  appellant  and  appellee,  the  relation  of  debtor  and 
creditor  simply  exists. 

It  is  also  claimed  that  eri'or  was  committed  by  the  trial 
court  in  giving  and  refusing  instructions  asked  for  the  appel- 
lant. But  we  are  not  favored  with  the  reasons  of  the  learned 
counsel  for  that  contention. 

It  is  also  said,  that  the  court  erred  in  refusing  a  new  trial. 
We  have  carefully  examined  the  instructions  complained  of 
and  we  are  unable  to  find  any  reversible  error  therein.  Upon 
the  whole,  we  think  substantial  justice  has  been  done  in  the 
trial  and  judgment  of  the  Circuit  Court  and  that  judgment  is 
affirmed.  Judgifnent  affirmed. 


Gilbert  D.  Henning  S~»i 

89    273, 
V.  38  "551; 

Gilbert  Eldridge.  — 

Gttardhn  and  Ward — Citation  to  Guardian  to  Account — ErifJence. 
Judguipnt  of  court  below  is  reversed  because  of  an  erroneous  allowance 
of  an  item  for  rent  in  the  statement  of  an  account 
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[Opinion  filed  December  8,  1890.] 

In  error  to  the  Citj  Court  of  Aurora,  Illinois;  the  Hod. 
A.  H.  Barrt,  Judge,  presiding. 

Mr.  A.  C.  Little,  for  plaintiff  in  error. 

Messrs.  A.  J.  Hopkins,  N.  J.  Aldrich  and  F.  H.  Thatchek, 
for  defendant  in  error. 

Lacey,  J.  This  is  the  same  case  that  was  in  this  court  in 
Jul  J,  1883,  and  reported  in  14  111.  App.  191. 

There  was,  as  we  stated  in  our  former  opinion,  an  agreement 
between  appellant  and  Woodruff  and  his  wife,  that  the  ward 
should  be  kept  by  his  mother  and  Woodruff  for  the  use  of 
the  land  and  lot,  and  that  agreement  no  doubt  terminated 
when  the  ward's  interest  in  the  land  was  sold  to  Stewart 

The  charge  of  $256.06  August  11,  1S69,  made  by  Stewart 
to  Woodruff  on  account  of  the  ward  was,  no  doubt,  as 
Stewart^s  evidence  shows,  made  to  balance  the  rent  which  was 
given  to  Woodruff  for  the  keeping  of  the  ward.  This  case 
had  been  litigated  for  some  time  before  it  was  here  on  a  former 
appeal  and  appellees  made  no  claim  for  rent  for  land  to  date 
of  the  sale  in  July,  1807.  We  virtually  passed  on  that  item, 
then  holding  that  the  above  charge  of  $252.06  was,  no  doubt, 
intended  to  offset  such  rent  which  appellant  should  have 
received  and  in  law  did  receive,  but  which  was  allowed  to 
Woodruff  and  wife  for  the  keeping  of  the  ward.  We  are 
satisfied  that  charge  fully  satisfied  the  item  now  charged  to 
appellant,  being  the  master's  estimate  of  $311.50,  July  29, 1867. 
When  the  case  was  formerly  here  that  charge  was  not 
allowed,  i.  e.y  the  $252.06,  but  now  it  should  be  in  full  satisfac- 
tion of  the  new  charge  of  $311.50  for  rent,  with  all  interest 
computed  on  it.  The  order  of  the  court  below  is,  therefore, 
reversed,  and  the  cause  remanded  to  that  court  with  instrnc- 
tious  to  the  court  to  strike  out  the  account  of  $311.50  charged 
against  appellant  and  all  accrued  interest  charged  thereon  by 
the  master,  and  disallow  to  appellant   the  above  item  of 
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$252.06,  the  one  being  intended  to  offset  the  other.     We 
see  no  other  error  in  the  record. 

Order  reversed  and  cause  remanded  with  directions. 

Heversed  and  remanded  with  directiam. 


38    568 

The  City  of  La  Salle  iSOy 

38    563 
V.  .  69    545 

James  E.  Porterfield. 

Municipal  Corporations — Negligence  of— Personal  Injuries — Damages. 

In  an  action  against  a  municipality  to  recover  for  a  personal  injury 
alleged  to  have  arisen  through  its  negligence,  it  appearing  from  the  evi- 
dence, that  the  jury  were  juntifiod  in  believing  that  the  plaintiff  had  Iteen 
incapacitated  from  following  his  previous  business,  that  of  a  farmer,  and 
other  ordinary  occupations  calling  for  physical  exertion,  this  court  holds 
that  a  verdict  for  $3,500  was  not  excessive. 

4 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Court  of  La  Salle  Count v;  the 
Eon.  Charles  Blai^chabd,  Judge,  presiding. 

Messrs.  Fbank  J.  O'Brien  and  O'Conob,  Duncan  &  Eck- 
els, for  appellant. 

Messrs.  Eldredoe  &  Eldredoe  and  Brewer  &  Strawn, 
for  appellee. 

Upton,  J.  This  suit  was  brought  by  appellee  against  the 
appellant  city,  for  personal  injuries  received,  as  claimed,  on 
the  21st  of  September,  1885,  at  which  time  it  is  charged  in 
the  declaration,  appellee  was  riding  in  his  own  conveyance, 
called  a  cart,  drawn  by  a  horse,  using  due  care,  from  the  city 
of  Peru  to  the  appellant  city,  and  at  a  bridge  or  culvert  on 
Wright  street  in  appellant  city,  and  which  said  city  was  bound 
to  keep  in  repair,  his  horse  stepped  into  a  hole  in  the  bridge 
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or  culvert,  of  wbicb  the  anthoritics  of  the  city  long  before 
well  knew,  and  fell,  thereby  pitchinji;  appellee  out  u})on  the 
bridge,  dislocating  his*  rigbt  arm  at  the  elbow — upward  and 
backward — breaking  oflf  the  tip  of  the  cronoid  process,  ren- 
dering the  reduction  of  the  dislocation  diflicult  and  painful. 
Severe  and  continued  inflammation  followed  the  injury,  caus- 
ing effusion  of  osseous  material  into  the  elbow  joint,  result- 
ing in  the  stiffening  and  permanent  injury  thereof. 

At  the  time  of  the  injury  appellee  was  engaged  in  farming; 
in  consequence  of  such  injury  he  was  compelled  to  abandon 
that  business  and  has  not  since  been  able  to  perform  manual 
labor  requiring  the  use  of  his  rigbt  arm,  save  to  a  qnite 
limited  extent. 

The  case  was  heard  in  the  trial  court  before  a  jury,  result- 
ing in  a  verdict  for  appellee  for  f  5,000  damages,  from  which, 
by  direction  of  the  court  $1,500  was  remitted,  and  judgment 
rendered  against  ajipellant  for  $3,500,  accordingly  to  which, 
after  the  court  overruled  a  motion  for  a  new  trial,  and  in 
arrest  of  judgment,  appellant  excepted  and  appealed  to  this 
court 

Upon  the  hearing  in  the  trial  court,  there  was  a  sliarp  con- 
flict in  the  evidence  as  to  the  condition  of  the  bridge  or 
culvert  at  the  time  of  the  injury  complained  of — whether  it 
was  in  a  reasonably  safe  condition  or  otherwise.  It  is  not 
contended  but  that  from  the  evidence  adduced  upon  that 
question,  the  jury  were  justified  in  their  finding  upon  that 
point  in  appellee's  behalf,  but  the  contention  is  that  the  dam- 
ages awarded  by  the  jury  are  grossly  excessive,  that  tlie  court 
erred  in  its  instructions  to  the  jury  and  in  refusing  appellant's 
motion  in  arrest  of  judgment,  and  for  a  new  trial. 

If  it  be  true,  as  might  have  been  found  by  the  jury  from 
the  evidence,  that  appellee's  right  arm  was  so  permanently 
injured  as  to  compel  him  to  leave  his  agricultural  pursuits  as 
carried  on  by  him  before  the  injury,  and  go  into  the  dairy 
business,  and  was  compelled  to  abandon  that  pursuit  in  con- 
sequence of  his  inability  to  use  his  injured  arm  in  handling 
milk  cans,  and  that  his  arm,  from  weakness  caused  by  the 
injury  complained  of,  prevents  him  from  handling  goods  as  a 
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grocer,  or  doing  ordinary  business  to  any  considerable  extent, 
and  that  injury  is  permanent  in  its  character,  then  the  ju^ 
might  be  justified  in  the  verdict  returned.  The  questions  of 
injury,  the  extent  thereof,  as  well  as  the  damages  appellee 
sustained,  were  questions  for  the  jury,  and  while  we  find  that 
the  damages  are  quite  high,  and  we  should  have  been  better 
satisfied  with  a  less  amount,  still  we  are  unable  to  say  under 
all  the  circumstances  in  evidence,  that  the  damages  as  reduced 
to  $3,500  by  the  remittitur  in  the  trial  court,  and  with  which 
it  was  satisfied,  is  so  excessive  as  to  require  or  authorize  a 
reversal  of  that  judgment  at  our  hands  for  that  reason. 

We  have  carefully  examined  the  instructions  given  and 
refused,  and  we  find  no  errors  therein  of  suflicient  importance 
in  our  opinion  to  justify  a  revei*8al  of  the  judgment  of  the 
Circuit  Court. 

Nor  do  we  think  the  Circuit  Court  erred  in  refusing  appel- 
lant's motion  for  a  new  trial,  or  in  refusing  to  e^justain  its 
motion  in  arrest  of  judgment. 

Finding  no  reversible  error  in  this  record,  the  judgment  of 
the  Circuit  Court  is  afiirmed. 

Judgment  affirmed. 


The  Kankakee  Coal  Company  et  al.,  Impleaded, 

ETC., 
V. 

Crane  Brothers  Manufacturing  Company. 

Mechanic's  Liens — Res  Ad  judicata — Amendment  of  Answer — Proof  of 
Jjoss  qf  Writlen  Contract— Eridence. 

1.  Points  passed  on  in  the  opinion  of  tbis  court  upon  a  former  appeal  in 
the  ca)>e  at  bar,  and  which  were  not  criticised  by  the  Supreuie  Court  upon 
the  hearing  there,  are  to  be  conRidered  as  res  adjudicata. 

2.  Where  it  appears  that  a  written  instrument  was  probably  in  the  f^afe 
of  a  certain  party,  such  party  himself  is  the  proper  person  to  make  search 
for  it  in  order  to  prove  its  loss  and  a  search  by  a  ptirty  other  than  the 
owner  of  the  safe,  is  not  sufficient  to  lay  the  ground  for  the  introduction  of 
parol  evidence  of  its  contents. 


38    5661 
188*  907 
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3.    Upon  the  case  presented,  the  court  below  correctly  refused  to  allow 
the  defendant  to  amend  its  answer. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Court  of  Kankakee  County ;  tlie 
Hon.  N.  J.  PiL83URY,  Judge,  presiding. 

Mr.  Stephen  B.  Moore,  for  appellant 

Mr.  H.  K.  Wheeler,  for  appellee. 

Lacey,  J.  This  was  a  petition  to  enforce  a  mechanic's  lien 
filed  in  the  Circuit  Court  by  appellee  to  enforce  the  collection 
of  the  purchase  price  of  an  engine  sold  by  it  to  the  Kankakee 
Coal  Company  for  hoisting  coal  at  its  mines  in  Kankakee. 
The  appellant^s  claim  was  for  about  $2,200  and  interest  A 
decree  in  favor  of  the  appellee  to  enforce  the  lien  was  ren- 
dered, and  from  this  decree  this  appeal  is  taken.  From  a 
former  like  -decree  this  appeal  was  taken  to  this  court,  and 
the  case  was  here  at  the  May  term,  1888,  On  hearing  we 
affirmed  that  decree,  but  on  appeal  to  the  Supreme  Court  tlio 
decree  of  affirmance  was  reversed  and  the  cause  remanded  to 
the  Circuit  Court,  for  one  cause  alone,  i.  a.,  that  on  that  trial 
the  notes  given  by  the  Kankakee  Coal  Company  to  appellee 
were  not  brought  into  court  and  surrendered  or  offered  so  to 
be  to  said  company,  or  at  least  shown  to  be  still  the  property 
of  and  in  possession  of  appellee.  The  opinion  of  this  court 
will  be  found  reported  in  28  111.  App.  871,  and  that  of  the 
Supreme  Court  in  128  111.  627. 

It  will  not  be  necessary  for  us  to  make  any  other  statement 
of  the  case  or  the  facts  therein  than  will  be  found  in  oar 
former  opinion  except  only  so  far  as  there  has  been  some  little 
change  in  the  facts  and  status  of  the  case.  The  qnestione  as  to 
the  sufficiency  of  the  allegations  of  the  petition  and  of  the 
contract  were  passed  on  by  this  court  when  the  case  was  for- 
merly here,  and  when  the  case  went  to  the  Supreme  Court  no 
objection  was  found  to  that  part  of  the  opinion,  and  as  far  as 
this  court  is  concerned,  those  questions  are  res  ad^vdicata^  and 
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we  will  refer  to  our  former  opinion  for  our  decision  on  those 
points. 

It  is  next  claimed  that  thirty  days  was  not  enongh  time  as 
allowed  by  decree  to  pay  the  money  called  for  in  the  decree. 
As  there  was  redemption  in  this  case  we  think  it  was  ample 
time. 

It  is  next  insisted  that  the  court  erred  in  not  allowing  appel- 
lant to  amend  its  answer  so  as  to  show  that  the  contract  for 
the  sale  of  the  hoisting  machine  was  in  writing  and  was  dif- 
ferent from  that  alleged  in  the  petition.  We  think  the  court 
did  not  err  in  this  particular.  It  took  the  motion  and  held  it 
to  a  hearing  of  the  case,  and  upon  a  hearing  the  court  thought^ 
as  we  think,  the  foundation  as  to  loss  of  the  instrument  for 
introducing  parol  evidence  as  to  the  contents  of  the  supposed 
contract,  was  not  sufficient.  It  was  shown  that  the  contract 
was  probably  in  Mix'  safe  in  Chicago  and  Mix  never  testified 
that  he  made  any  search  there,  but  Moore,  his  attorney,  stated 
on  oath  that  he,  Moore,  made  the  search.  This  was  not 
enough;  Moore  would  not  be  a  proper  person  to  make  the 
search.  For  all  Moore  knew  Mix  may  have  removed  it  from 
the  safe  before  he  made  the  search,  and  Moore  could  truth- 
fully swear  that  he  could  not  find  it,  and,  further,  ho  could  not 
make  as  good  a  search  as  the  man  more  familiar  with  the  safe 
and  papers.  Neither  do  we  regard  the  evidence  to  prove  the 
contents  of  the  written  contract  as  sufficient.  It  appears  from 
Mix'  testimony  that  there  was  some  kind  of  proposition  for  the 
machine  made  in  writing;  whether  this  was  a  mere  order  for 
the  machine  reciting  some  of  the  terms,  or  what,  we  can  not 
tell,  but  it  appears  on  cross-examination  he  had  been  to  see 
appellee  about  the  purchase  before  the  proposition  was  made 
(appellant's  office  was  in  Chicago,  and  Mix'  in  or  near  Kanka- 
kee) several  times,  and  told  it  that  he  had  a  coal  mine  in 
Kankakee  county  and  wanted  an  engine  for  the  mine.  He 
shipped  it  there  and  used  it  and  put  it  up  in  the  mine.  This 
testimony  must  be  taken  more  strongly  against  the  appellant, 
and  we  infer  from  this  proof  that  the  contract  for  the  machine 
had  been  fully  understood  and  was  in  parol,  and  the  proposi- 
tion, order,  or  whatever  it  was,  was  for  the  purpose  of  notify- 


38    568. 
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iug  the  appellee  to  send  the  machine,  and  that  it  was  not 
intended   to   contain   the  entire   contract.     Then,  again,  the 
answer  admitting  the  contract  as  set  forth  in  the  petition  ]iad 
been  on  file  for  years,  and  the  supposed  written  contract  all 
the  time   in  appellant's  possession,  and   if   any  contract  as 
claimed  had  really  existed  why  was  it  not  insisted  on  then? 
The  conrt  having  a  sound  discretion  in  regard  to  allowing  such 
amendments,  could  see  that,  under  the  very  uncertain  and 
unsatisfactory  character  of  the  evidence,  great  injustice  miglit 
be  done  appellee  to  allow  it,  and  wo  think  the  court  exercised 
a  wise  discretion  under  the  circumstances  in  not  allowing  it 
We  find  no  variance  between  the  proof  and  the  petition,  nor 
did  tlie  court  err  in  admitting  the  stipulation  in  evidence,  for 
it,  as  to  nearly  all  material  points,  was  not  withdrawn,  and 
besides  this  is  a  chancery  case  and  the  court  will  be  considered 
to  pay  regard  to  such  evidence  only  as  is  material  and  compe- 
tent, and  no  point  can  be  made  against  the  introduction  of 
improper  evidence  if  there  is  enough  in  the  record  to  support 
the   decree.      Helen  Mix  had  no  judgment  lien  as  against 
ap]>ellee's  claim.     The  evidence  we  regard  as  sufficient 

The  decree  is  therefore  affirmed. 

Decree  affirmed. 

Smith,  P.  J.,  dissents. 


First  National  Bank  of  Galesburg 

V. 

JouN  S.  Clark  et  al. 

Partnerships — Power  of  General  Partn*ra  to  Bind  Silent  Partner  in 
Outside  Enttr prise. 

Where  a  firm  is  compoi»ecl  of  several  general  and  one  silent  partner,  and 
the  general  partners  enter  upon  a  new  enterprise  under  a  different  firm 
name,  to  which  the  silent  partner  gives  his  consent,  but  distinctly  declines 
to  nsKume  any  liability  therein,  such  general  partners,  or  the  new  firm,  can 
not  bind  the  old  firm  or  the  silent  partner  for  debts  contracted  in  the  prose- 
cution of  the  new  entHrpris»e,  especially  where  the  creditor  has  acted  with 
full  knowledge  of  all  the  facts. 
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Appeal  from  the  Circuit  Court  of  Knox  County;  the 
Hon.  Arthub  A.  Smith,  Judge,  presiding. 

Messrs.  Williams,  Lawrence  &  Bancroft,  for  appellant. 

A  limited  partnership  is  a  creation  of  the  statute  and  as  to 
tlie  special  partner  is  in  derogation  of  the  law.  A  pereon 
who  seeks  the  benefits  of  this  limited  liability  must  bring  him- 
self squarely  within  the  letter  of  the  statute.  Failing  to  do 
this,  he  loses  the  protection  of  the  statute,  and  his  liability  is 
that  of  a  general  partner.  Henkel  y.  Heyman,  91  111.  96; 
Parsons  on  Partnerships,  *o32. 

The  authority  of  one  partner  to  bind  the  firm  in  the  trans- 
action of  the  firm  business  and  the  liability  of  each  partner 
for  the  acts  of  his  fellow  partners  in  the  usual  conduct  of  tlie 
firm's  business  grow  out  of  and  are  inherent  in  the  partner- 
ship relation.  The  law  implies  this  authority  and  holds 
partners  to  this  liability  because  without  it  a  partnership 
could  not  exist,  nor.  its  business  be  carried  on.  Pahlman  v. 
Taylor,  75  111.  629;  Parsons  on  Partnership,  *172. 

As  to  third  persons  the  authority  of  each  member  of  a  firm 
to  assume  obligations,  for  the  benefit,  or  in  the  interest  of  the 
firm  in  the  line  of  the  firm's  business,  is  not  limited  by  any 
special  agreement  between  the  partners  themselves,  except  so 
far  as  such  special  limitations  are  brought  to  the  knowledge 
of  persons  dealing  with  the  firm;  and  no  change  in  the  com- 
position of  the  firm  will  release  the  withdrawing  member  as 
to  persons  who  have  before  that  time  been  dealing  with  the 
firm,  until  such  persons  are  notified  of  such  withdrawal.  Lind- 
ley  on  Partnership,  *170,  *174,  (246),  n86. 

The  authority  of  partners  to  bind  the  firm  being  general, 
even  where  notice  of  limitations  upon  such  authority  is  given, 
the  general  authority  continues  except  so  far  as  it  is  expressly 
limited  bv  the  terms  of  the  notice. 

A  member  of  a  firm  can  not,  while  he  continues  in  the 
relation,  deprive  his  partners,  without  their  consent,  of  their 
authority  to  bind  all  the  members  of  the  firm  in  the  conduct 
of  its  proper  business,  even  by  giving  notice  to  the  public 
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that  he  will  not  be  bound  by  their  action.  A  majority  of  the 
members  of  the  partnership  have  the  right  to  bind  all  the 
members  within  the  scope  of  the  partnership  business,  if  they 
act  in  good  faith — even  though  some  member  of  the  firm 
shall  expressly  notify  the  persons  who  afterward  seek  to  hold 
the  entire  firm  that  he  is  not  to  be  bound  by  the  acts  of  his 
partners.  Noyes  v.  New  Haven,  etc.,  30  Conn.  1;  Johnston 
V.  Button,  27  Ala.  245;  Parsons  on  Partnership,  *126  (132> 
♦94  (98),  *95,  *96,  *98;  West  Stage  Co.  v.  W.,  2  Iowa,  504; 
65  Am.  Dec,  789-792;  Mason  v.  Partridge,  66  K  F.  633; 
Butler  v.  Toy  Co.,  46  Conn.  136;  Vice  v.  Fleming,  1  Y.  & 
J.  227;  Wilkins  v.  Pearce,  5  Den.  541-44,  affirmed  on  appeal; 
Pearce  v.  Wilkins,  2  Comst.  469-72. 

Messrs.  Kirkpatrtck  &  Alexakdes  and  Gbieb  &  Stbwabt, 
for  appellee,  John  S.  Clark. 

The  law  is  well  settled,  we  apprehend,  that  a  portion  of 
the  partners  can  not  change  the  firm  name,  without  the  con- 
sent of  all,  actual  or  implied,  and  bind  the  other  members  of 
the  firm  thereby.  Palmer  v.  Stephens,  1  Denio  (N.  T.),471; 
Parsons  on  Partnership,  Chap.  6,  p.  126;  Pentz  v.  Stanton,  10 
Wend.  271;  Lindley  on  Partnership,  Book  2,  Chap.  1,  Sec.  5, 
p.  184. 

Money  advanced  on  the  credit  of  one  or  more  members 
of  a  firm,  can  not  be  held  as  a  debt  of  the  finn  even  though 
the  firm  receives  the  benefit  of  it. 

In  National  Bank  of  Salem  v.  Thomas,  47  N.  T.  15,  the 
court  say :  "  The  question  in  all  cases  is  whether  the  name 
of  the  firm  used,  and  to  which  credit  is  given,  is  that  of  the 
firm,  or  a  name  which  the  firm  has  adopted  and  used  as  a 
name  to  designate  the  partnership;  and  it  is  only  in  cases 
where  such  name  has  been  used  that  the  members  of  the  firm 
have  been  held." 

Sustaining  our  proposition  are  the  following  :  Emily  et  al. 
V.  Lye  et  al.,  15  East,  7;  Leroy  et  al.  v.  Johnson,  2  Peters, 
186;  National  Bank  v.  Bank  of  Commerce,  44  III.  271;  Watt 
V.  Kirby,  15  111.  200;  Wittram  v.  Van  Wormer,  44  III.  525, 
the  two  first  of  the  above  cases  sustaining  in  full  the  New 
York  case  cited. 
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The  entries  in  the  books  of  the  bank,  and  the  taking  of 
the  notes  in  a  name  other  than  the  name  of  the  firm  sought 
to  be  held,  is  evidence  that  tlie  dealings  were  not  with  the 
firm  sought  to  be  held.  Storr  et  al.  v.  Scott,  6  Carrington  & 
Payne,  241;  Thompson  v.  Davenport  et  al.,  9  Barn.  &  Cress- 
well,  78;  1  Qreenleaf  on  Evidence,  Sec.  196;  Hardman  y. 
Bradley,  85  111.  162;  Baird  v.  Hooker,  8  111.  App.  306. 

C.  B.  Smith,  J.  This  was  an  action  in  assumpsit  brought 
by  appellant  against  the  Monmouth  Printing  Company,  the 
Evening  Gaziette,  Q.  G.  McCosh,  C.  J.  Wood,  S.  S.  Clark  and 
John  S.  Clark.  The  suit  was  brought  on  four  promissory 
notes.  The  aggregate  of  the  principal  sum  duo  on  those 
notes  was  $5,000.  Tlie  firat  three  notes  were  all  executed  at 
the  same  time  but  in  fact  bear  different  dates.  They  were 
given  to  meet  and  secure  overdrafts  in  the  bank  which  had 
accrued  at  the  several  dates  of  the  three  notes.  The  first 
three  notes  when  they  were  executed  and  delivered  to  the 
bank  were  signed  as  follows: 

"  The  Evening  Gazette,  per  G.  G.  McCosh,  C.  J.  Wood," 
and  all  exactly  alike  as  to  the  signatures.  Shortly  after  the 
notes  were  so  given  and  received,  the  bank,  through  some  of 
its  olBcers,  required  McCosh  and  Wood  to  add  to  these  notes 
the  name  of  the  "Monmouth  Printing  Company,"  which  was 
done  by  them,  Wood  and  McCosh  being  two  of  the  proprie- 
tors of  the  "Monmouth  Printing  Company.'* 

After  these  three  notes  were  all  executed  and  so  signed, 
in  August,  1888,  another  note  was  made  to  meet  another  over- 
draft in  the  bank  and  that  note  was  signed  as  follows: 

"Monmouth  Printing  Company,  per  G.  G.  McCosh,  C.  J. 
Wood."  None  of  these  notes  were  paid  and  the  bank 
brought  suit  upon  them.  All  the  defendants  except  John  S. 
Clark  were  defaulted,  against  whom,  on  the  hearing,  the  court 
assessed  the  damage  and  gave  the  bank  judgment  for  tlie 
amount  due.  John  S.  Clark  appeared  and  pleaded  the  general 
issue,  and  that  he  was  not  jointly  liable.  He  also  pleaded  that 
tlie  Monmouth  Printing  Company  never  did  business  under 
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the  name  of  the  Evening  Gazette,  and  that  at  the  time  the 
notes  were  made  the  Monmouth  Printing  Company  was  not 
a  party  thereto;  that  its  name  was  not  added  to  the  notes 
until  long  after  their  execution  and  delivery,  and  then  with- 
out any  consideration.  On  these  pleas  issue  was  joined  and 
a  trial  before  the  court  without  a  jury  resulted  in  a  finding 
and  judgment  in  favor  of  John  S.  Clark.  The  bank  brings 
the  case  here  on  appeal  and  insists  the  court  erred  in  its  find- 
ing and  judgment,  and  in  its  holdings  upon  a  large  number 
of  propositions  of  law  which  were  submitted  on  both  sides. 

A  brief  reference  to  the  facts  out  of  which  this  suit  grows, 
is  necessary   to   a  correct   understanding   of   the   questions 
involved.     The  Monmouth  Printing  Company  was  organized 
in  18S6.     The  company  was  composed  of  G.  G.  McCosh  aud 
Samuel  S.  Clark  as  general   partners,  and  John  S.  Clark  as  a 
special  partner.     In  1887  C.  J.  Wood  was  admitted  into  the 
company  as  a  third  genei-al  partner  under  the  terms  of  the 
original  contract.      The  object  of  this  company  was  to  pub- 
lish  two   newspapers,  viz.,  the  Monmouth  Atlas,  a  weekly 
paper,  and  the  Evening  Gazette,  a  daily  paper,  both  to  be 
published  at  Monmouth,   and  for   the  further   purpose  of 
doing  general  printing  business   in   that  city.     In    1868  it 
scoinod  desirable,  at  least  to  the   three  general  partners,  to 
divide  the  establishment  and  to  remove  the  Evening  Gazette 
to   the  city  of  Galesburg  and  publish  it  there.     With  this 
object  in  view  the  three  general  partners,  S.  S.  Clark,  G.  G. 
McCosh  and   C.  J.  Wood,  went  to  Galesburg  and  consulted 
with  the  citizens  there  about  the  scheme  they  had  in  view  of 
removing  the  Evening  Gazette  to  that  city,  and  publishing  it 
as  an  independent  daily  paper,  provided   they  could  secure 
sufHcient  financial  aid  and  encouragement  to  justify  them  in 
removing  the  paper  to  that  city.     This  visit  to  Galesburg  and 
consultation  with  certain  citizens  there  resulted  in  the  execn- 
tion  of  a  paper  and  ])ropo8ition,  signed  by  fifty  citizens  of 
Galesburg,  to  C.J.  Wood,G.  G.  McCosh,  J.  S.  and  S.  S.  Clark. 
The  substance  of  this  proposition  was  that  if  these  parties 
would  remove  the  Evening  Gazette  to  Galesburg  and  publish 
it  there  as  an  independent  pajjcr  and  remove  there  also  the 
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presses  and  material  connected  with  each  paper  and  discon- 
tinue its  publication  at  Monmouth,  then  these  fifty  persons 
obligated  tliemselves  that  the  said  paper  should  receive  a 
subscription  list  at  $5  per  annum,  that  should  aggregate  at 
least  $1,000,  to  be  paid  in  advance  within  ten  days  after  the 
first  issue  of  the  paper  in  Galesburg,  and  they  further  guar- 
anteed advertising  to  the  amount  of  $1,000,  from  the  non- 
advertising  parties  of  the  city  and  they  further  guaranteed 
that  in  case  these  parties  should  still  require  more  money  to 
publish  the  paper  that  they  would  procure  them  a  loan,  not  to 
exceed  $5000,  to  be  paid,  however,  by  the  proprietors  of  the 
paper. 

When  this  paper  had  been  signed  by  fifty  responsible  citi- 
zens of  Galesburg  and  the  subscription  list  procured  and  the 
amount  of  advertising  properly  pledged  and  delivered,  it  was 
then  in  turn  ac<^pted  by  three  of  the  parties  named  in  the 
proposition,  viz,,  S.  S.  Clark,  G.  G.  McCosh  andG.  J.  Wood. 
John  S.  Clark  did  not  sign  it.  But  at  the  bottom  of  this 
written  acceptance,  signed  by  the  three  general  partners,  John 
S.  Clark  wrote  the  following  memorandum,  viz.: 

"  I,  John  S,  Clark,  a  silent  partner  in  the  Monmouth  Print- 
ing Company,  by  which  the  Evening  Gazette  is  printed  at 
Monmouth,  consent  to  the  making  ot  the  above  agreement  by 
my  partners,  without  myself  assuming  any  of  the  obligations 
therein  contained. 

Jno.  S.  Clark." 

After  these  agreements  had  been  signed  the  Evening  Ga- 
zette was  removed  to  Galesburg,  and  the  agreements  were 
carried  out  by  all  parties  and  the  publication  of  the  paper 
promptly  commenced. 

Appellant  was  selected  as  tlie  bank  in  which  the  Gazette 
should  keep  its  accounts  and  do  its  business.  An  account  was 
opened  in  the  name  of  the  Evening  Gazette  and  the  contracts 
above  referred  to  were  placed  in  the  hands  of  the  bank  as 
collateral  security  for  any  indebtedness  or  overdraft  the  Ga- 
zette might  make.  The  subscriptions  were  paid  to  the  bank 
and  not  to  the  Gazette  or  its  owners,  and  the  Gazette  was 
credited  with  the  amounts  as  they  were  paid  in.     At  the  very 
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beginning  of  this  transaction  the  bank  had  full  and  actual 
notice  from  these  contracts,  npon  which  the  rights  and  liabili- 
ties of  all  the  parties  depended,  that  John  S.  Clark  disclaimed 
any  connection  with  the  whole  scheme  except  to  consent  that 
his  partners  might  go  into  it,  and  expressly  declared  that  he 
would  assume  no  obligations  therein  contained.  It  seems  to 
us  very  clear  that  ail  parties  to  this  scheme  understood  that 
the  transfer  of  the  Gazette  from  Monmouth  to  Galesburs:  was 
an  independent  enterprise  entered  upon  by  three  of  the  part- 
ners of  tlie  Monmouth  Printing  Company,  and  that  these  three 
men  there  entered  upon  a  new  business  scheme  and  new  and 
indc]  o:ident  relations  with  the  citizens  of  Galesburg,  with 
which  John  S.  Clark,  at  least,  had  nothing  to  do. 

It  seems  to  us  too  plain  for  serious  consideration  or  argu- 
ment to  say,  that  because  these  three  general  partners  saw  fit 
to  go  to  anotheripounty  and  there  by  themselves  alone  enter 
into  a  business  enterprise  on  their  own  account  with  strangers 
and  in  their  individual  names,  that  they  could  thereby  bind 
another  partner  who  did  not  go  into  such  enterprise,  and 
charge  him  with  the  debts  and  liabilities  of  such  new  enter- 
prise, even  though  there  liad  been  no  express  denial  and  dis- 
claimer of  liability  by  the  partners  who  did  not  engage  in  tlie 
new  enterprise. 

There  can  bo  no  pretense  here  tliat  the  bank  or  its  oflScers, 
with  these  agreements  and  Clark's  disclaimer  of  liability 
before  their  eyes,  parted  with  their  money  on  the  strength  of 
Clark's  credit.  Exactly  the  reverse  is  true.  When  the  three 
first  notes  were  taken,  no  <4ne  supposed  that  either  John  S. 
Clark  or  the  Monmouth  Printing  Company  had  anything  to 
do  with  the  debts  of  the  Evening  Gazette,  and  its  name  was  not 
then  put  on  these  notes,  and  was  not  put  on  them  until  some 
time  after  their  execution  and  delivery,  and  after  it  was  ascer- 
tained the  Evening  Gazette  and  its  owners  were  not  good. 
Then,  for  the  first  time,  it  was  determined  to  add  the  uame 
of  the  Monmouth  Printing  Company,  for  the  purpose  of 
holding  John  S.  Clark  to  the  first  three  notes,  and  when  tlie 
fourth  note  was  executed  the  name  of  the  Gazette  was  not 
put  on  it  but  the  Monmouth  Printing  Company  was.     We 
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think  the  addition  of  this  Monmouth  Company  to  the  three 
notes,  and  the  execution  of  the  fourth  one  in  its  name,  was 
an  afterthought  and  an  attempt  to  make  John  8.  Clark  liable 
for  monej'  not  advanced  to  him,  nor  on  account  of  his  credit, 
nor  to  his  firm.  Whether  he  was  a  general  or  special  or  secret 
or  limited  partner  in  the  Monmouth  Printing  Company  is 
wholly  immaterial  under  the  evidence  in  this  case.  For  here 
his  exact  position  and  relation  to  his  copartners  was  known 
to  appellant  before  they  parted  with  a  dollar  of  their  money. 
Their  position  was  not  that  of  a  creditor  dealing  with  a  firm 
having  secret  and  unknown  partners,  who  would  bo  liable 
when  discovered.  Much  stress  is  placed  on  the  fact  that  the 
proof  shows  that  some  of  this  money  loaned  to  the  Even- 
ing Gazette  Company  was  taken  by  its  owners  to  aid  in  run- 
ning the  Monmouth  concern,  in  which  they  still  held  their 
interest  But  we  are  unable  to  see  how  that  aids  appellant. 
They  advanced  the  money  to  the  Graze tte  and  its  owners,  and 
even  if  it  be  true  that  these  men  used  some  part  of  this 
money  to  assist  the  Monmouth  paper,  that  would  not  make 
Clark  liable  on  these  notes  for  the  whole  amount,  nor  even 
for  the  amount  so  used  in  the  Monmouth  enterprise  by  his 
partners,  in  this  form  of  action,  even  if  in  any  other.  Loan- 
ing money  to  A  to  be  used  in  his  own  business,  on  his  own 
credit,  would  not  make  B  liable  to  the  lender,  if  A  gave  any 
or  all  of  it  to  B,  without  proof  of  fraudulent  collusion  on  the 
part  of  B  to  get  the  money  from  the  lender  for  his  own  use. 

"We  think  the  judgment  of  the  court  was  right,  under  the 
evidence. 

We  have  not  examined  the  ruling  and  holding  of  the  court 
on  the  various  propositions  of  law  submitted,  for  if  the  judg- 
ment is  right,  it  could  not  affect  appellant  even  if  the  court 
had  not  correctly  held  all  or  any  of  his  positions  of  law. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Andrew  Dillman  and  Mary  H.  Dillman,  Im- 
pleaded, ETC., 

V. 

The  Will  County  National  Bank. 

Mortgages — Foreclosure— Juflgment  Creditor  Made  Dffendatit — Home- 
stead—  Oath  of  Commissioners  Administered  by  Notary — Affirmative 
Helief  not  Granted  tcithout  Cross-bill. 

1.  Where  a  bill  was  filed  to  foreclose  a  trust  deed  and  it  appeared  upon 
bearing  that  the  lien  of  a  judgment  creditor  (who  bad  been  made  defendant) 
was  superior  to  that  of  the  mortgagee  to  the  extent  of  part  of  the  mort- 
gage indebtedness,  it  was  proper  for  the  court,  under  the  circumi^tancefl 
presented,  to  enter  a  decree  providing  that  out  of  the  proceeds  of  the  mie 
the  judgment  debt  should  be  paid,  regard  being  had  to  the  priority  of  tlie 
severul  portions  of  the  indebtedness,  although  such  judgment  creditor  hud 
not  filed  a  cross-bill.  So  far  as  the  relief  granted  to  the  judgment  creditor 
was  affirmative,  it  was  merely  incidental  to  the  relief  grunted  to  the  com- 
plainant. 

2.  The  oath  of  office  may  be  administered  to  commissioners  selected  to 
set  off  a  homestead  by  a  notary  public. 

[Opinion  filed  December  8,1890.] 

In  error  to  the  Circuit  Conrt  of  Will  County;  the  Hon. 
Charles  Blanchard,  Judge,  presiding. 

Mr.  George  S.  IIoueE,  for  plaintiffs  in  error. 

Messrs.  IIill  &  Haven,  Haley  &  O'Doknell  and  Eobekt 
Phelps,  for  defendant  in  error. 

Lacey,  J.  This  was  a  suit  by  defendant  in  error  to  fore- 
close a  trust  deed  given  by  plaintiff  in  error,  Andrew  Dili- 
man,  to  Henry  C.  Knowlton,  trustee  for  appellee,  to  secure 
certain  notes  given  to  appellee  by  plaintiff  in  error,  subject  to 
Mary  A.  Dillman's  right  of  dower,  amounting  at  the  time  of 
foreclosure  to  $9,493.87;  also  to  secure  advances  to  be  made 
by  defendant  in  error  to  plaintiffs  in  error,  Andrew  Dillman, 
and  which  were  made  and  at  date  of  foreclo6ui*e  amounted  to 
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$5,830.29.  One  John  W.  Nadelhoffer  was  made  party  defend- 
ant to  the  foreclosure  and  as  it  appears  from  the  bill  and  his 
answer,  he  was  judgment  creditor  to  said  Andrew  Dillman  in 
a  balance  of  judgment,  uqpaid  to  the  amount  of  $8,647.49,  as 
of  date  May  19,  1886,  with  le^al  interest  thereon.  One  ob- 
ject of  the  bill  was  also  to  set  oflE  to  Andrew  Dillman  his 
homestead  right  in  the  premises,  which  consisted  of  certain 
lots  in  the  city  of  Joliet,  Will  county.  111.,  upon  which  was  a 
dwelling,  occupied  by  Dillman  as  a  homestead,  if  the  same 
could  be  done  without  manifest  prejudice  to  the  interests  of 
the  parties. 

The  defendant  NadelhoflFer  answered  the  bill  and  claimed 
tliat  his  judgment  was  a  paramount  lien  on  the  real  estate  in 
question  to  the  trust  deed,  and  asked  in  his  answer  that  the 
premises  be  sold  to  pay  the  judgments,  but  on  the  evidence 
being  procured  it  appeared  that  his  judgment  was  only  para- 
mount to  the  amount  of  the  advances  made  by  defendant  in 
error  to  Dillman,  under  the  provisions  of  the  deed  after  its 
execution,  amounting  to  $5,830.29,  but  was  subject  to  the 
amount  due  defendant  in  error  at  the  date  of  the  trust  deed, 
and  with  interest  at  the  time  of  the  foreclosure,  amounting 
to  the  sum  of  $9,493.87,  as  aforesaid. 

The  decree,  after  finding  the  amount  duo  defendant  in  error 
and  ordering  it  to  be  paid  within  a  certain  time,  further  or 
dered  the  master  in  chancery,  in  case  of  default  in  ]  ayment 
to  proceed  according  to  law  to  summon  three  householders 
as  commissioners  who  should,  upon  oath  to  be  administered 
to  them  by  the  master,  or  any  officer  authorized  by  law  to  ad- 
minister oaths,  appraise  the  value  of  the  premises,  and  if,  in 
the  opinion  of  said  commissioners,  said  premises  may  be  di- 
vided without  injury  to  the  interests  of  the  parties,  so  as  to 
set  oflE  a  homestead,  etc.,  of  the  value  of  $1,000,  they  should 
set  off  such  homestead,  and  the  residue  of  the  premises  should 
be  advertised  and  sold.  If  such  homestead  could  not  be  set 
off  without  injury  to  the  parties,  then  the  master  should  ad- 
vertise and  sell  the  premises,  or  so  much  thereof  as  should  be 
sufficient  to  satisfy  the  complainant  (defendant  in  error)  and 
John  W.  Nadclhoffer's  judgment;  but  of  the  proceeds  of  the 
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sale  it  was  ordered  that  the  costs  bo  first  paid,  then  $1,000 
liomostead  money  to  A.  Dilhiiau,  and  the  balance  on  tlio 
amounts  found  due  on  the  trust  deed  and  NadelhoSer's  judg- 
ment in  the  order  of  the  respective  liens  as  above  stated,  and 
that  all  parties  be  barred  from  the  equity  of  redemption,  etc., 
if  tlie  premises  sold  were  not  redeemed  according  to  law. 
This  writ  of  error  is  sued  out  of  this  court  by  plaintiffs  in 
error,  and  several  causes  are  assigned  for  error.  First,  it  is 
insisted  that  the  court  below  erred  in  decreeing  affirmative 
relief  to  John  W,  Nadelhoffer  as  to  his  judgment  when  lie 
had  filed  no  cross-bill  asking  for  such  relief. 

That  the  decree  was  erroneous  in  ordering  that  any  oflicer 
authorized  by  law  to  administer  oaths  might  qualify  the  com- 
missioners by  administering  oaths,  and  that  a  notary  public 
who  administered  the  oath  had  no  authority  in  law  so  to  do. 
It  is  also  insisted  that  the  amount  of  Xadelhoffer's  claim  was 
not  sufficiently  found  by  the  decree;  that  by  the  decree  Mary 
II.  Dillman's  inchoate  right  of  dower  was  barred.  But  the 
main  point  relied  upon  is  that  the  court  erred  in  granting 
affirmative  relief  to  John  W.  Kadelhoffer  on  his  answer 
alone. 

It  is  true  the  decree  orders  the  master  in  chancery  to 
make  sale  of  so  much  of  the  premitses  as  will  be  sufficient  to 
^^realize  the  amount  so  found  due  to  the  complainant  and  said 
John  W.  Nadelhoffer  in  and  by"  the  decree.  We  do  not 
understand,  however,  from  a  reading  of  the  entire  decree,  that 
it  was  the  design  of  the  court  to  grant  Nadelhotfer  any 
affirmative  relief  independent  of  the  defendant  in  error. 
The  decree  expressly  conditions  the  sale  upon  the  failure  of 
plaintiffs  in  error  to  pay  the  amount  of  the  trust  deed  found 
due  it  without  including  the  judgment  of  Nadelhoffer.  If 
the  trust  deed  had  been  paid  off  according  to  the  decree 
Nadelhoffer  could  not  have  had  a  eale.  It  was  only  in  con- 
nection with  the  sale  to  satisfy  the  trust  deed  that  Nadel- 
hoffer could  have  any  relief  and  that  alone  resulted  incident- 
ally on  account  and  in  consequence  of  the  relief  granted  the 
defendant  in  error. 

It  is  suggested  by  counsel  for  plaintiffs  in  error  that  the 
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decree  should  have  provided  for  the  sale  of  so  much  of  the 
premises  as  would  pay  that  portion  of  defendant  in  error's 
decree  that  was  a  superior  lien  to  the  judgment,  and  as  to  the 
other  a  sale  should  be  made  subject  to  the  judgment  lien  of 
Nadelholfer.  This  would  have  been  a  very  unsatisfactory 
foreclosure.  Tlio  lots  being  sold  with  such  an  incumbrance 
as  that,  might  not,  in  the  opinion  of  the  judge,  be  for  the  best 
interest  of  defendant  in  error,  and  as  Nadelhofifer  liad 
expressed  a  wish  that  the  lots  should  be  sold  with  a  clear 
title,  and  defendant  in  error  also  wishing  them  to  be  sold  in 
the  same  way,  that  lie  might  realize  the  full  value  of  them, 
it  was  proper  and  legal,  as  we  tliink,  for  the  court  to  grant 
such  relief  to  defendant  in  error,  irrespective  of  the  consid- 
eration that  Nadelhollcr  would  gain  eome  incidental  relief. 
Nor  can  we  see  how  plaintiff  in  error  is  in  the  slightest 
degree  injured.  His  property  would  sell  better  if  the  pur- 
chaser could  get  a  clear  title,  and  defendant  in  error  had  an 
undoubted  right  to  have  it  sold  in  such  a  way  as  to  produce 
the  greatest  sum  to  apply  on  his  subsequent  lien  under  the 
trust  deed.  Defendant  in  error  had  a  right  to  have  the  lots 
sold  to  satisfy  his  trust  deed,  not  a  mere  equity  of  redem)!- 
tion,  NadellioSer  was  a  party  consenting  by  his  answer  and 
whether  he  had  consented  or  not  the  court  had  the  power  in 
protecting  the  rights  of  all  the  parties  to  decree  a  sale  of  the 
lots,  free  of  incumbrance,  if  desired,  by  defendant  in  error. 
This  is  much  stronger  than  those  cases  where  the  incum- 
brances are  junior  to  the  mortgage,  which  have  been  cited 
to  us. 

The  relief  then  complained  of  must  be  regarded  in  a  legal 
sense  as  granted  to  the  defendant  in  error  and  not  to  Nadel- 
hoflfer. 

The  sequel  shows  that  the  property  only  sold  for  $17,000; 
enough  only  to  pay  ofif  the  first  lien  of  the  trust  deed  and 
only  a  portion  of  NadelhoflPer's  judgment,  which  clearly  justi- 
fies the  decree  of  the  court,  if  any  were  needed.  It  is  said  by 
the  court  in  Ellis  v.  Southwell,  29  III.  549,  that  "  it  seems  to 
be  the  practice  on  a  bill  to  foreclose  to  make  all  incumbrancers 
parties,  and  upon  passing  a  decree  of  foreclosure  to  ascertain 
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and  settle  the  rights  of  all  the  parties,  decree  the  payment  of 
the  mortgage  debt,  and  in  default,  a  sale  of  the  premises  and 
the  application  of  the  proceeds  in  ^the  satisfaction  of  each 
incumbrance  according  to  property,  and  the  payment  of  any 
surplus  to  the  mortgagor.  This,  too,  whether  junior  mort- 
gagees shall  or  shall  not  file  cross-bills.  The  sale  is  as  eflfect- 
ual  if  made  under  tlie  foreclosure  of  the  first  mortgage  to  cut 
off  all  subsequent  mortgages  as  if  upon  a  foreclosure  of  all 
incumbrances,"  etc*  See  also,  Soles  v.  Shepard,  99  III.  616; 
Derrick  v.  Lamar  Ins.  Co.,  74  III.  404;  Crocker  v.  Lowentlial 
et  al.,  83  111.  579;  Walker  et  al.  v.  Abt  et  al.,  83  111.  227; 
Armstrong  v,  Warrington  et  al.,  Ill  111.  430;  Land  Co.  v. 
Peck  et  al.,  112  111.  408.  We  do  not  understand  that  Mrs. 
Dill  man's  right  of  dower  is  barred,  if  hereafter,  by  the  death 
of  her  husband,  Andrew  Dillman,  she  acquires  one.  The 
decree  finds  that  the  mortgage  was  subject  to  such  right,  and 
her  inchoate  right  of  dower  was  not  in  question,  and  the 
decree  did  not  attempt,  and  as  we  think,  did  not  touch  or  bar 
it.  We  think  the  decree  was  specific  enough  in  finding  the 
amount  of  Nadelhoffer's  judgment.  It  was  not  intended  to 
merge  the  judgment  in  the  decree.  When  it  comes  to  be  paid 
the  interest  would  be  computed  on  the  judgment,  and  its 
amount  and  date  and  credit  to  which  it  was  entitled  were 
clearly  stated,  and  was  sufficient  information  for  the  masters 
in  making  the  sale.  The  other  point  made  by  plaintiff  in 
error  as  to  the  right  of  a  notary  to  administer  an  oath  to  com- 
missioners to  assign  dower  we  noticed  in  Dillman  v.  Will  Co. 
Nat.  Bank  &  J.  W.  Nadelhoffer,  36  III.  App.  272.  We  there 
held  that  a  notary  had  such  power.  We  refer  to  that  case 
and  authorities  there  cited.  The  case  of  Campbell  v.  Whet- 
stone, 3  Scam.  361,  cited  by  counsel  for  plaintiff  in  error,  is 
not  in  point.  There  is  no  such  act  of  the  Legislature  in  force 
requiring  any  specific  officer  to  administer  an  oath  in  cases  of 
the  assignment  of  a  homestead  like  the  case  at  bar.  Finding 
no  error  in  the  record  the  decree  of  the  court  below  is 
affirmed. 

Decree  affirmed. 
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Patrick  Shannahan  et  al. 
Lydia  Stevens,  Administratrix. 

Fraud — Decree  in  Chancery  Entered  hy  Consent — Petition  by  Heirs  of 
One  Party  to  Open — Decree  Overruled — Bill  of  Review, 

Where  it  is  claimed  that  the  consent  of  the  complainant  to  the  entry  of  a 
decree  dismissing  her  bill  was  obtained  by  fraud,  such  complainant  being  a 
person  non  compos  mentis,  the  remedy  which  the  heirs  of  such  complainant 
have,  if  any,  is  by  bill  of  review,  or  by  bill  in  the  nature  of  a  bill  of  review, 
and  not  by  a  petition  to  vacate  the  decree  and  substitute  the  petitioners  as 
complainants  in  the  original  proceeding. 

[Opinion  filed' December  8,  1890.] 

In  £bror  to  the  Circuit  Court  of  Will  County;  the  Hon. 
JosiAH  McKoBERTs,  Judge,  presiding. 

Messrs.  Egbert  Phelps  and  Haley  &  O'Donnell,  for  plaint- 
iS&  in  error. 

Mr.  C.  W.  JBrown,  for  defendant  in  error. 

Upton,  J.  It  is  disclosed  by  this  record  that  on  the  29th 
of  June,  1882,  Bridget  Shannahan  filed  her  bill  in  the  Circuit 
Court  of  Will  County,  against  the  defendant  in  error,  to 
enjoin  the  foreclosure  of  a  mortgage  in  the  bill  set  forth  (by 
a  sale  of  the  real  estate  therein  described  under  a  power  therein 
contained),  and  upon  tiling  the  bill  an  injunction  therein  prayed 
issued,  which  was  afterward  dissolved  in  August,  1882,  upon 
the  defendants  thereto  tiling  their  answers  under  oath,  in 
which  were  denied  the  material  allegations  of  the  bill. 

No  further  action  appears  to  have  been  had  in  the  case, 
ujitii  the  22d  day  of  February,  1884,  being  then  of  the  Jan- 
uary term  of  the  Will  County  Circuit  Court,  at  wliich  term 
and  time,  the  following  tinal  decree  was  entered  of  record  in 
said  cause,  viz.:  *'This  day  comes  the  complainant  by  Haley 
&  O'Donnell,  her  solicitors,  and  the  said  defendant  by  her  so- 
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licitor  also  comes,  and  by  consent  of  parties  the  court  find  tlie 
eqaities  of  this  cause  with  the  defendant,  and  orders  tliat  this 
bill  be  and  it  hereby  is  dismissed  at  the  costs  of  tlie  said  com- 
])lainant,"  etc.  The  sureties  on  injunction  bond  were  dis- 
charged as  per  stipulation,  etc.  The  consent  for  tlie  decree 
referred  to  was  duly  filed  in  the  Circuit  Court  and  was  as 
follows,  after  entitling  the  suit:  "It  is  hereby  stipulated  by 
the  complainant  in  the  above  cause,  that  a  decree  may  be 
entered  herein  by  consent  of  parties,  finding  the  equities  of 
said  cause  for  the  defendant,  and  dismissing  the  bill  upon 
such  defendant,  at  complaiuant's  costs,  but  without  right  of 
action  by  the  defendant  on  the  injunction  bond,  the  sureties 
thereon  to  be  discharged  from  all  liability,  the  matters  in 
conti'oversy  being  fully  settled." 

her 
(Signed)  Bridget  x  Shanijahan,  Compl't 
mark 
C.  W.  Brown,  attorney  for  defendant. 

John  Gleason, 

J.  P.  Stevens. 

On  the  27th  day  of  February,  that  being  one  of  the  Janu- 
ary term  of  the  Will  County  Circuit  Court  for  the  year  1884, 
Patrick  Shanuahan,  the  husband  of  the  complainant  in  the 
bill,  but  not  a  party  thereto,  by  his  solicitors,  Olin  &  Phelps, 
made  a  motion  (orally)  in  said  court,  to  vacate  said  decree, 
and  to  admit  said  Patrick  to  file  an  intervening  petition  in 
said  cause,  which  motion  was  entered  of  record  in  said  court 
The  motion  was  not  predicated  upon  bill  or  petition  filed,  or 
any  facts  shown  by  aflidavit  or  otherwise,  indicating  upon 
what  basis  or  right  he  claimed  to  intermeddle  in  the  suit. 

In  this  condition  matters  remained  until  the  May  terra  of 
such  Circuit  Court,  1886,  when  the  present  plaintiffs  in  error 
tiled  the  petition  now  before  us,  and  moved,  upon  filing  the 
same,  for  the  vacation  of  the  above  recited  final  decree,  and 
asking  to  be  substituted  as  complainants  in  the  original  bill 
filed  in  June,  1882,  alleging  in  said  petition  the  death  of 
Bridget  Shanuahan,  and  that  they  were  the  sole  heirs  at  law 
of  the  complainant  Bridget  in  the  original  bill,  and  that  the 
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decree  of  February  22,  1884,  was  procured  by  fraud,  and 
that  the  complainant  in  the  original  bill  was  at  the  date  of 
the  entry  thereof  "  no7i  compos  mentis.^^  Affidavits  ^^ex  parte^^ 
were  filed  in  support  of  the  motion. 

The  Circuit  Court  denied  the  petition,  and  entered  an  order 
accordingly,  and  this  writ  of  error  is  brought  to  reverse  that 
order. 

In  the  opinion  of  a  majority  of  this  court,  the  chancellor 
committed  no  error  in  refusing  the  prayer  for  the  relief  in 
the  petition  sought,  and  that  for  several  reasons.'  When  this 
motion  was  made  at  the  January  term  of  the  Circuit  Court  in 
1884,  the  party  making  it,  Patrick  Shannahan,  was  not  a 
party  to  the  suit,  and  had  no  right  to  interfere  with  or  inter- 
meddle in  its  prosecution,  so  far  as  then  or  now  appears  of 
record.  In  Hall  v.  Davis,  44  III.  498,  the  Supreme  Court, 
speaking  of  the  right  of  a  Mrs.  Hall  who  sought  to  set  aside 
a  decree  under  circumstances  somewhat  similar  to  the  one 
before  us,  used  this  language:  "She  was  not  a  party  to  the 
suit,  and  we  know  of  no  rule  of  practice  which  would  author- 
ize the  court  to  set  aside  the  decree  upon  her  motion." 
Besides,  no  motion  in  fact  was  made  upon  which  the  court 
was  called  to  act.  It  was  not  in  writing,  based  upon  no 
ground  showing  Patrick  Shannahan  had  the  right  in  any  way 
to  intervene  in  that  suit,  and  the  court  properly  refused  to 
recognize  the  attempted  interference  of  a  mere  volunteer 
and  stranger  to  the  proceedings.  Kor  is  his  position  strength- 
ened in  the  least,  conceding  he  was  then  the  husband  of  the 
complainant  in  that  suit,  that  gave  him  no  then  present 
interest  in  her  real  estate;  she  being  then  living  and  he  not 
being  a  party  thereto,  his  rights,  if  any,  could  in  no  way  be 
affected  thereby.  To  hold  otherwise,  it  is  believed,  would  be 
to  establish  a  precedent  which  would  lead  to  greater  mischief 
and  be  productive  of  more  hardship  and  oppression  than  can 
possibly  result  from  adhering  to  what  we  understand  to  be 
the  well  established  nile  of  chancery  practice  in  such  eases. 
If  strangers  not  parties  to  the  record  in  chancery  proceed- 
ings, could  by  simply  entering  a  motion  (orally)  therein, 
showing  no  right  or  cause  therefor,  unsupported  by  affidavit 
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or  other  legal  evidence  to  sustain  a  pretended  claim  of  right, 
snspend  or  stay  its  further  action,  much  less  set  aside  its  final 
decrees,  though  entered  by  consent,  little  hope  would  remain 
of  the  final  termination  of  any  proceeding  in  equity.  Such 
a  rule  we  regard  as  dangerous,  and  we  are  not  prepared  to 
establish  a  precedent  therefor.  The  plain  duty  of  the  court 
is  to  declare  the  law  as  it  is  written.  Established  principles 
can  not,  and  ought  not,  to  be  disregarded  on  account  of 
individual  hardships,  fancied  or  real. 

In  the  case  at  bar  there  exist  no  hardships  in  fact.  If  the 
matters  alleged  in  the  petition  filed  in  1886  are  true  as  therein 
alleged,  it  is  clear  the  parties  have  a  complete  remedy  by  a 
bill  of  review  or  bill  in  the  nature  of  a  bill  of  error.  3 
Dan'l  Chan.  Practice,  Chap.  30;  Boyden  v.  Keed,  55  111.  460; 
Hanna  v.  Ratekin,  43  111.  462;  Badge  v.  Berner,  30  111.  App. 
183. 

The  decree  having  been  entered  of  record  by  complainant's 
consent  by  stipulation  she  would  not  be  heard  to  question  it 
except  for  fraud.  Haas  v.  Chicago  Building  Society,  80  HI. 
248;  Wilson  v.  Spring,  64  111.  14.  After  the  expiration  of  the 
term  the  court  had  no  power  over  its  records  and  the  bill  be- 
ing dismissed  in  1884,  and  its  decree  duly  entered  of  record, 
there  was  no  suit  remaining  in  court  to  which  the  petitioners 
in  1886  could  be  made  parties,  and  hence  the  motion  then 
made  was  properly  refused. 

The  decree  in  the  case  was  entered  of  record  before  tlie 
close  of  the  January  term,  1884,  of  that  court,  and  the  record- 
ing of  a  decree  is  equivalent  to  its  enrollment  nmier  the  Eng- 
lish practice  in  chancery.  Hughes  v.  Washington,  65  111.  245; 
Kadge  v.  Berner,  30  111.  App.  183.  After  the  entry  of 
record  of  the  decree  subsequent  proceedings  must  be  by  bill 
of  review,  or  bill  to  impeach  the  decree,  in  the  nature  of 
a  bill  of  review.  Radge  v.  Berner,  «?*pra/  Baker  v.  Whiting, 
1  Story,  218. 

We  think,  therefore,  that  Mrs.  Bridget  Shannahan,  having 
by  agreement  dismissed  the  bill,  consented  and  allowed  a  de- 
cree to  be  taken  against  her  in  1884;  that  after  the  lapse  of 
the  term  at  which  decree  was  entered,  if  she  could  not  law- 
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fully  move  to  vacate  the  same  or  to  set  the  same  aside  after 
that  term,  her  husband,  who  was  not  a  party  thereto,  could 
not  interfere  for  that  purpose,  or  interm^jddle  in  that  behalf, 
and  that  the  heirs  of  Bridget  Shanuahan  stand  in  no  better 
position.  They  claim  imder  her,  and  can  not  after  this  lapse 
of  time  be  allowed  to  open  the  decree  on  motion^  any  more 
than  she  could,  and  the  remedy,  as  it  occurs  to  us,  is  to  im- 
peach the  decree  by  bill  of  review  as  before  stated. 

Seeing  no  error  in  the  order  and  the  decree  of  the  Circuit 
Court,  its  order  and  decree  is  affirmed. 

Order  affirmed. 

C.  B.  Smith,  P.  J.  I  dissent  from  this  opinion  in  toto. 
The  refusal  of  the  court  to  hear  the  petitioners,  and  upon  the 
decree  (which  it  had  an  undoubted  right  to  do),  made  a  most 
grievous  fraud  successful.  This  practice  is  expressly  recog- 
nized and  authorized  by  Hall  v.  Davis,  44  111.  498,  as  well  also 
by  the  general  rules  of  chancery  practice. 


The  Illinois  Trust  and  Savings  Bank,  Executor, 
AND  Helen  P.  Bull,  Executrix, 

V. 

Samuel  8.  Robbins  et  al. 

Praefke — Foreclosure — Funds    Hemainwg  in  Hands   of   Receiver — 
Right  of  Third  Parties  to  File  Intervening  Petition. 

Where  funds  remain  in  the  hands  of  the  court,  or  of  its  ag^entfl,  belong- 
ing to  some  one,  and  not  due  to  the  parties  to  the  original  proceeding,  any 
one  having  an  interest  in  such  fund  may  file  an  intervening  petition  asking 
to  have  such  fund  paid  over  to  him,  and  it  is  the  duty  of  the  court  to  enter- 
tain such  petition  and  act  upon  the  facts  shown  in  distributing  the  fund. 
ft 

[Opinion  filed  December  8, 1890.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  Charles  Blai^chakd,  Judge,  presiding. 
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Messrs.  Bseweb  &  Straws,  and  PBrBSU^G,  Hutchiks  & 
Goodrich,  for  appellants. 

Mr.  G.  S.  Eldbedgb,  for  appellees. 

Lacby,  J.     The  appellee  in  this  case,  Robbins,  filed  a  bill  to 
foreclose  a  mortgage  against  one  Corbens,  which  was  fol- 
lowed by  a  decree  of  foreclosure  and  sale,  which  was  reported 
by  the  master  to  the  court,  showing  that  the  land  described 
in  the  bill  had  been  sold  for  the  full  amount  of  the  decree 
and   costs,   June   6,   1887.     On  June  13th,  same  month,  a 
receiver  was  appointed  by  the  court  to  take  charge  of  the 
premises  and  collect  the  rents,  which  he  did  for  the  years 
1887  and  1888.     Corbens,  the  mortgagor  and  respondent  in 
the   foreclosure   proceedings,    as    the  interven  ing    petitions 
which  the  appellants  filed  herein  alleges,  had,  prior  to  the 
foreclosure,  turned  over  and  assigned  to  Bull  and  Norris,  of 
whom  the  appellants  are  the  administrator  and  executrix,  in 
their  lifetime,  the  lease  of  one  Toll,  his  tenant,  of  the  samo 
land,  and  said  Toll  had  attorned  to  them,  to  secure  a  large 
sum  of  money  due  from  Corbens  to  them;   and  the  petition 
further  allesres  that  these  rents  were  taken  and  collected  from 
said  Toll  by  the  receiver;  that  the  mortgage  debt  was  fully 
paid  and  satisfied;  that  the  receiver  had  large  sums  of  money 
in  his  hands  arising  from  the  rent  that  appellants  claimed  as 
the  representation  of  the  estate  of  the  decedents,  and  that 
the  receiver,  Brewster,  refused  to  account  for  or  allow  said 
Toll  to  pay  over  the  balance  due  for  rent,  amounting  to  about 
$97.76,  not  collected  by  the  receiver  from  Toll. 

The  petition  then  prays  that  the  petitionei'S  may  be  made 
party  defendants  in  the  case,  and  allowed  to  file  their  petition 
herein,  and  that  the  said  Theron  D.  Brewster  may  be  required 
to  discover  and  report  to  the  court,  etc.,  all  his  acts  and 
doings  as  receiver  herein,  and  particularly  the  moneys  col- 
lected by  him  for  the  use  and  rent  of  said  premises  for  the 
years  1887  and  1888,  and  that  upon  the  coming  in  of  said 
report  the  said  receiver  be  ordered  to  pay  over  to  petitioners 
all  the  moneys  collected  by  him  for  the  I'ent  of  said  years, 
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and  to  desist  from  making  any  further  collections  on  account 
of  the  premises  for  said  years  and  for  general  relief.  On 
the  lOtli  February,  1890,  the  court  ordered  that  the  report 
called  for  by  the  petitioner  be  tiled  by  the  first  day  of  the 
next  term  of  court,  and  that  the  answer  to  said  petition  be 
filed  at  the  same  date.  On  March  the  10th,  1890,  the  receiver, 
by  his  attorney,  moved  the  court  to  strike  from  the  files  said 
petition  above  filed.  On  the  12th  April,  1890,  appellants  moved 
the  court  to  strike  from  the  tiles  the  above  motion  of  the 
receiver.  On  May  5,  1890,  the  petition  of  apjiellants  and  the 
cros6>motion  to  strike  petition  from  the  files  was  heard  and 
the  court  sustained  the  motion  and  struck  the  petition  from 
the  tiles  and  overruled  the  cross-motion.  There  is  some 
confusion  in  the  record  of  the  ordor  of  court.  It  recites  the 
motion  to  strike  the  petition  from  the  tiles  as  being  made  by 
the  complainant  herein  instead  of  the  receiver,  and  the  cross- 
motion  by  petitioners  as  being  made  to  strike  the  motion  of 
complainant  from  the  files  instead  of  the  receiver's  motion. 
The  motion,  however,  by  whomsoever  made,  was  acted  npon 
and  the  petition  was  dismissed.  It  is  more  than  probable 
that  tltis  was  a  clerical  error  of  the  clerk,  as  the  record  does 
not  show  that  the  complainants  ever  made  such  a  motion  but 
that  the  receiver  did,  and  that  it  was  the  receiver's  motion 
that  complainants  moved  by  cross-motion  to  strike  from  the 
files.  Whoever  made  the  motion  the  appeal  from  the  order 
dismissing  and  for  costs  was  properly  taken. 

It  is  insisted  that  the  petition  was  an  application  to  be  let 
in  to  answer  and  as  the  decree  of  foreclosure  had  already  passed 
and  the  case  was  oflE  the  docket,  it  could  not  be  allowed,  and 
that  it  was  properly  dismissed  for  that  reason.  We  do  not 
regaled  the  j^tition  in  that  light.  It  is  true  it  jirayed  to  have 
jetitioners  made  parties  defendant,  but  it  did  not  pray  to  have 
the  decree  opened  up  and  they  let  in  to  answer.  This  much 
of  the  petition  may  be  regarded  as  unnecessary  and  not  al- 
lowable, but  the  other  averments  showed  that  is  was  simply 
an  intervening  petition  asking  for  the  distribution  of  a  fund 
in  the  hands  of  the  receiver  on  whicii  they  claimed  a  lien  and 
as  charged,  no  one  else  claimed. 
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TVhere  money  is  in  the  hands  of  the  court  or  it  officers  and 
agents,  belonging  to  some  one  and  not  due  the  claimant  or  de- 
fendant, any  one  having  any  interest  may  file  an  intervening 
petition  asking  to  have  it  paid  over  to  him  and  the  court  will 
entertain  such  a  petition.  The  petition  is  regarded  as  ^c parte 
and  is  under  the  entire  control  of  the  court  as  well  as  the  fund 
and  the  receiver.  There  is,  strictly  speaking,  no  defendant; 
any  person  claiming  title  to  the  fund  may  be  heard  or  the  1*0- 
ceiver  might  show  to  the  court  all  the  facts  so  far  as  he  knew 
them,  upon  which  the  court  might  act  in  distributing  the 
fund.  Phillips  v.  Blatchford,  26  111.  App.  606;  Derrick  v. 
Lamar  Ins.  Co.,  74  III.  4()4;  High  on  Receivei's,  Sec.  269. 

The  petition  on  its  face  showed  that  the  appellants  liad  an 
equitable  claim  to  the  fund.  Of  course  npon  a  hearing  the 
equities  might  have  appeared  diflFerently.  The  money  must  go 
to  some  one  and  it  is  the  duty  of  the  court  to  order  it  paid  to  the 
rightful  claimant,  and  it  was  improper  to  dismiss  the  petition 
without  a  hearing.  The  receiver  was  an  officer  of  the  court 
and  under  its  order,  and  has  no  right  to  become  a  litigant  or 
to  make  any  motion  without  s|)ecial  permission  of  the  court 
It  was  his  business  to  make  a  report  as  ordered  by  the  court, 
and  take  the  court's  advice  and  follow  its  direction  in  all  mat- 
ters pertaining  to  his  trust. 

The  court  therefore  erred  is  dismissing  the  appellant's  pe- 
tition. The  decree  of  the  court  below  is  therefore  reversed 
and  the  cause  remanded. 

lieversed  and  remanded, 


-^-m  Sweet,  Dempster  &  Co. 

V- 

Philip  Scherber,  Assignee. 

Tnfiolrenrif — Fraudulent  Sole — Lien  of  Judgment  Crediforf — Affiffn- 
ment— 'Right  of  Vendor  of  Goods,  DeNrered  by  Mistake  Prior  to  Time 
Fixed  hf/  Terms  of  bale,  to  Reclaim  from  Assignee — Exemptions. 

1.    Upon  the  cose  pre8ented,  tbia  court  holds  that  creditors  of  an  iiniol- 
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▼ent  debtor,  claiming  under  judgments,  and  under  a  fraudulent  sale,  were 
neither  of  them  entitled  to  priority  but  should  stand  on  an  equal  footing 
with  other  creditors  under  a  general  assignment. 

2.  Executions  issued  on  judgments  taken  upon  judgment  notes,  held 
to  have  given  the  execution  creditors  no  prior  lien  over  other  creditors, 
the  notes  having  been  secured  under  promise  not  to  enter  judgment 
thereon  until  the  maluriiy  of  the  notes,  the  creditors  also  knowing  at  the 
time  of  securing  them  that  the  debtor  was  insolvent. 

3.  Where  a  bill  of  goods  was  sold  for  future  delivery,  but  by  mistake  of 
the  vendors  was  shipped  at  once,  but  the  vendee  refused  to  receive  them, 
except  to  store  them  at  vendor's  risk,  and  notified  vendor  to  take  them 
away,  which  vendor  was  intending  to  do  when  they  passed  into  the 
assignee's  hands,  held,  the  go^ds  not  having  been  mingled  with  other 
goods  of  the  insolvent,  that  the  vendors  were  entitled  to  the  proceeds 
of  the  Fa!e  of  such  goods  from  the  assignee. 

4.  Costs  were  not  properly  chargeable  against  the  proceeds  arising  from 
the  sale  of  such  goods,  nor  against  the  debtor's  exemptions  claimed  by  him 
in  his  deed  of  assignment. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Connty  Court  of-  Peoria  Coimty;  tbe 
Hon.  Lawrence  W.  James,  Judge,  presiding. 

Messrs.  H.  C.  &  M.  A.  Fuller,  for  appellants. 

Messre.  William  S.  Kellogg,  James  A.  Cameron,  John 
M.  Tknneby  and  Irwin  &  Slemmons,  for  People's  Saving 
Bank,  appellee.    « 

Mr.  JuDSON  Starr,  for  Ilnnicke  Bros.,  appellees. 

Messrs.  J.  W.  Cdlbertson  and  I.  M.  Hobnbacker,  for 
assignor,  Joseph  F.  Gebke. 

C.  B.  Smith,  P.  J.  On  August  1,  1889,  Joseph  F.  Gebke 
was  a  dealer  in  clothing  and  carried  on  two  stores  in  the  city 
of  Peoria.  He  became  embarrassed  and  unable  to  meet  his 
debts,  and  his  creditors  befi:an  to  press  him.  On  the  1st  of 
August,  Wagg  &  Co.  and  Kingman  et  al.  took  judgments 
against  him  on  judgment  notes,  and  had  immediate  execution 
issued.  On  the  same  day  Gebke  made  a  bill  of  sale  of  all 
his  goods  to  Skinner  Bros,  and  others  of  his  creditors,  and 
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one  Philip  Scherber  was  placed  in  possession  under  the  bill  of 
sale. 

On  the  third  day  of  August,  1889,  Gcbke  executed  and 
filed  in  the  County  Court  of  Peoria  Conntj  a  regular  deed  of 
assignment  for  the  benefit  of  all  his  creditors  to  Philip 
Scherber,  but  in  such  deed  he  claimed  his  exemptions  as  the 
head  of  a  family,  and  tiled  a  schedule  of  assets  and  list  of  his 
creditors  therewith.  The  County  Court  assumed  jurisdiction 
and  entered  upon  the  administration  of  the  estata  At  the 
time  of  Gcbke's  failure  he  had  numerous  creditors  whose 
debts  amounted  to  largely  more  than  his  estate.  It  appears 
that  at  the  time  the  bill  of  sale  was  made,  great  haste  was 
made  on  the  part  of  Gebke  and  the  beneficiaries  under  that 
sale  to  get  Mr.  Scherber  into  possession  of  both  stores  before 
the  judgment  creditors  could  get  executions  in  the  bands  of 
the  sheriff,  under  their  judgment.  When  Scherber  was  put 
in  possession,  he  swears  that  he  understood  lie  was  appointed 
as  an  assignee  for  the  benefit  of  the  creditoi-s  and  did  not  then 
understand  he  was  merely  the  agent  under  a  bill  of  sale  for 
the  purchasers  under  that  sale.  Immediately  after  he  took 
possession  the  bill  of  sale  was  recorded.  The  possession  was 
taken  and  the  bill  of  sale  recorded  about  half  an  hour  before 
the  judgment  creditors  succeeded  in  getting  executions  under 
the  judgment  in  the  hands  of  the  sheriff.  These  execution 
creditors  now  claim  that  this  bill  of  sale  was,  as  to  them, 
fraudulent,  and  that  the  sale  was  made  with  a  fraudulent  intent 
on  the  pai*t  of  all  parties  to  it,  to  hinder  and  delay  creditors. 

The  general  assignment  made  on  the  3d  day  of  August 
for  the  benefit  of  his  creditors  amounted  to  a  renunciation  of 
the  bill  of  sale  made  on  the  1st  day  of  August,  so  far  as  it 
was  in  the  power  of  Gebke  to  renounce  it.  After  the  County 
Court  took  jurisdiction  of  the  estate,  all  proceedings  under 
the  executions  and  bill  of  sale  were  suspended  and  by  order 
of  the  court  the  rights  of  all  parties  under  these  proceedings 
preserved  for  future  determination  as  their  various  rights  and 
priorities  might  finally  appear.  The  creditors  came  and 
proved  their  claims  before  the  assignee. 

Another  branch  of  the  case  needs  to  be  noticed  in  this  con- 
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nection.  Hunicke  Bros,  (one  of  the  appellees),  through  one  of 
their  traveling  salesmen,  made  a  sale  of  a  bill  of  goods  on 
July  9,  1889,  to  Gebke,  amounting  to  $714,  which  was  not  to 
be  ship|)ed  to  him  until  September  15, 1889,  as  provided  in 
the  order  taken  at  the  time.  This  order  was  sent  to  the  house, 
and  by  some  oversight  the  order  was  filled  at  once  and 
shipped  on  July  12,  1889.  After  this  bill  of  goods  had  been 
received  by  Gebke,  on  July  27,  1889,  he  wrote  to  Hunicke 
Bros.,  informing  them  of  the  mistake,  and  refused  to  receive 
them,  but  informed  the  house  he  would  hold  them  for  them 
and  at  their  risk;  that  he  would  not  run  any  risk  on  them,  and 
notified  Ilunicke  Bros,  that  they  had  better  take  them  out  at 
once.  The  salesman  of  Hunicke  Bros,  also  swears  to  the  mis- 
take and  says  he  was  about  to  remove  the  goods  when  the 
store  was  closed.  The  goods  were  all  kept  iutsdct,  and  none 
of  them  sold  by  Gebke.  Gebke  notified  the  assignee  that 
these  goods  did  not  belong  to  him  when  he  turned  over  the 
stock,  and  that  they  belonged  to  Hunicke  Bros.  After  the 
assignee  took  possession  of  these  goods,  Hunicke  Bros,  asked 
the  court  to  turn  over  to  them  the  goods,  claiming  them  as 
their  own  property,  but  the  court  declined  to  do  this  but 
directed  the  assignee  to  keep  them  separate,  so  that  the  rights 
of  Hunicke  Bros,  might  be  preserved  on  the  final  distribution 
of  the  assets.  The  court  then  directed  the  assignee  to  sell 
the  entire  stock  and  all  property  of  Gebke  included  in  the 
assignment,  but  directed  that  the  goods  claimed  by  Hunicke 
Bros,  should  be  sold  separately  and  a  separate  account  kept 
of  the  proceeds.  On  a  final  hearing  of  the  whole  matter  the 
court  found : 

1.  That  the  title  to  the  goods  claimed  by  Hunicke  on 
August  1st  was  the  property  of  Gebke  and  subject  to  the  liens 
of  the  judgments  entered  that  day,  but  that,  by  a  new 
arrangement  between  Gebke  and  Hunicke,  made  on  the  2d  day 
of  August,  the  title  was  re-invested  in  Hunicke  and  not 
subject  to  the  later  judgments  taken  by  Kingman  and  others. 

2.  That  the  bill  of  sale  executed  to  Sweet,  Dempster  & 
Co.  and  others  on  the  first  day  of  August  was  void  and  was 
of  no  effect  as  against  the  liens  of  the  judgment  and  execu- 
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tions  of  the  first  day  of  August,  and  that  such  bill  of  sale 
should  be  set  aside. 

3.  Tliat  there  is  not  sufficient  funds  to  pay  the  prior  liens 
and  costs. 

The  court  thereupon  ordered  the  assignee  to  first  pay  the 
costs,  and  that  the  assignee  should  be  allowed  $200  for  his 
services,  and  that  each  of  the  several  suras  ordered  paid 
should  be  at  its  pro  rata  share  of  such  expenses. 

2.  That  he  pay  Gebke  $386.60,  less  his  share  of  the  costs 
due  him  on  his  exemptions. 

3.  That  he  pay  the  taxes,  $26.88. 

4.  That  he  pay  the  judgment  of  N.  H.  Wags^  &  Co. 

5.  That  he  pay  the  judgment  of  Kingman  &  Co.  received 
on  August  1, 1889. 

6.  That  "he  pay  Hunicke  Bros.  $452.68,  the  proceeds  of  the 
sale  of  property  claimed  by  them. 

7.  The  proceeds  of  the  sale  of  personal  property  and 
real  estate  shall  be  applied  in  satisfaction  of  Kingmau's 
judgment. 

8.  Balance  if  any  remaining,  shall  be  applied  in  satisfac- 
tion of  general  creditors. 

From  these  findings  and  orders  of  the  court,  Sweet,  Demp- 
ster &  Co.  appeal  to  this  court,  and  the  correctness  of 
the  orders  of  the  court  are  challenged.  We  shall  not  attempt 
to  go  through  this  tangled  skein  of  evidence  and  conflicting 
claims  of  the  various  creditors  and  claimants  to  this  property 
and  discuss  their  various  rights  in  detail,  but  shall  content 
ourselves  with  very  briefly  stating  our  conclusions  from  a 
careful  examination  of  the  record. 

First,  We  think  the  bill  of  sale  executed  by  Gehke  to 
Sweet,  Dempster  &  Co.  and  othere  was  fraudulent,  and 
an  attempt  both  on  the  part  of  Gebke  and  the  purchasers  to 
get  an  undue  advantage  and  preference  on  other  creditors, 
all  of  them  then  well  knowing  that  Gebke  was  insolvent,  and 
intending  to  prefer  some  of  his  creditors  to  the  detriment  of 
others. 

Second,  We  think  for  two  reasons  the  judgments  and  exe- 
cutions taken  by  Wagg  &  Co.  are  not  entitled  to  priority: 
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fir^t^  because  the  judgments  were  entered  upon  judgment 
notes,  procured  under  a  promise  not  to  take  jnd(>:ment  until 
their  maturity,  and  that  under  such  promise  the  plaintiff 
attempted  to  gain  an  advantage  of  the  other  creditors,  then 
knowing  Gebke  was  insolvent  and  unable  to  pay  his  debts;  and 
aewnd^  because  the  executions  imder  that  judgment  did  not 
get  into  the  hands  of  the  sheriff  until  after  the  pretended  bill 
of  sale  was  filed  for  record. 

The  tiling  of  the  fraudulent  bill  of  sale  was  notice  to  Wagg 
&  Co.  as  well  as  other  creditors,  that  Gebke  was  attempt- 
ing to  dispose  of  all  of  his  estate  or  goods,  in  fraud  of  the 
rights  of  at  least  some  of  his  creditors,  and  after  that  notice 
they  could  get  no  priority  over  each  other  by  levying  the 
executions.  But  they  had  also  actual  notice  from  the  fact 
that  the  assignee  under  that  bill  was  then  in  possession  of  the 
goods,  holding  them  as  he  then  supposed  for  the  benefit  of 
all  the  creditors.  Hide  and  Leather  Nat.  Bank.  v.  Rehm, 
126  111.  461;  HanfordOil  Co.  v.  First  Nat.  Bank,  126  111.  5S4; 
Preston  v.  Spalding,  120  III.  208.  If  itshould  be  conceded  that 
the  recording  of  the  bill  of  sale  was  not  constructive  notice,  and 
did  not  operate  as  a  deed  of  assignment  under  the  statute,  still 
that  avails  the  creditors  nothing,  because  none  of  them  had 
executions  in  the  hands  of  the  sheriff,  and  therefore  no  lien 
on  them  until  Philip  Scherber  took  possession  of  them. 
Inquiry  of  him  by  the  creditors  would  have  dieclcsed  either 
that  Gebke  had  put  the  goods  in  his  hands  as  a  general  assignee 
for  all  his  creditors,  or  that  he  held  them  under  a  fraudulent 
bill  of  sale  entered  into  by  the  parties  to  it  for  the  purpose  of 
preferring  some  creditors  above  others,  in  view  of  his  imme- 
diate insolvency  and  in  violation  of  the  statute. 

We  are  therefore  of  opinion  that  the  creditors  of  Gebke  all 
started  upon  an  equal  footing,  in  the  division  of  so  much  of 
his  estate  as  shall  remain  after  other  preferred  claims  are  dis- 
posed of  and  paid  as  hereinafter  stated. 

Third.  We  think  the  proof  shows  that  the  bill  of  goods 
shipped  to  Gebke  by  Hunicke  Bros.,  on  July  12,  1881),  was 
shipped  by  mistake  of  Hunicke  Bros.,  and  they  were  not 
received  and  accepted  by  Gebke,  nor  mixed  with  his  stock, 
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but  barely  held  for  the  owners  at  their  risk,  and  that  the 
owners  were  so  notified,  and  were  intending  to  take  charge  of 
the  goods  when  tlie  assignee  took  po6sessii»n  of  thena  under 
the  general  assignment  made  on  August  3,  1890.  Hnnicke 
Bros,  should  therefore  be  paid  the  full  proceeds  of  that  bill  of 
goods,  and  without  any  costs  being  chargeable  against  them 
or  that  fund. 

I^ourth,  We  think  under  the  proof  tliat  Gebke  was  en- 
titled to  the  full  amount  of  his  exemptions  less  $13.50,  goods 
received  by  him,  as  claimed  by  him,  aud  without  any  costs 
being  taxed  against  such  exemptions. 

Fifth.     The  costs  should  be  next  paid,  and  then  the  taxes. 

Sixth,  Whatever  remains  of  the  estate  shall  be  distributed 
among  all  other  creditors  without  priority,  in  proportion  to 
the  amount  of  their  respective  claims. 

The  judgment  will  be  reversed  and  remanded,  and  the  court 
will  proceed  with  the  cause  according  to  the  directions  herein 
contained.  lieversed  and  reinanded. 


Williams,  White  &  Co. 

V. 

Michael  Hensler. 

Master  and  Serrant — Negligence  of  Master — Personal  Injuries — Con^ 
tributary  Neg ligence — yellow- servo nt. 

Where  plaintiff  was  injured  in  defendants*  em nfoy  while  engn^ared  in  the 
work  of  painting  a  machine,  throug^h  such  niiichine*8  heinfl^  5^t  in  motion 
by  8ome  of  bis  fellow-serviints,  aif«o  at  work  upon  it,  such  servants  and 
phiintiff  beinf?  ignorant  of  each  other's  presence,  it  is  held:  That  it  was 
not  negligence  for  the  foreman  of  defendants,  under  whom  plaintiff  was  at 
work,  to  order  him  to  paint  the  machine  without  informing  bim  that  others 
were  also  at  work  upon  it,  where  plaintiff,  by  the  exercise  of  reasonable 
care,  could  himself  have  seen  that  other  workmen  were  engaged  in  testing 
the  machine. 

[Opinion  filed  December  8,  1890.] 
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Appeal  from  the  Circuit  Court  of  Eock  Island  County; 
the  Hon.  Aethub  A.  Smith,  Judge,  presiding. 

Messrs.  Beowijinq  &  Enteiken  and  AVilliam  Jackson,  for 
appellants. 

If  the  usual  duties  of  certain  parties  bring  them  into 
habitual  consociation,  so  that  thej  have  the  power  of  influenc- 
ing each  other  to  the  exercise  of  proper  caution  in  the  master's 
work,  then  all  such  are  fellow-servants  toward  each  other  in  a 
legal  sense.  C.  &  K  W.  R  R  Co.  v.  Moranda,  93  111.  302; 
Same,  108  III.  576;  C.  &  E.  I.  R  R  Co.  v.  Geary,  110  111. 
383;  C.  &  A.  R  R  Co.  v.  May,  Adm'x,  108  III.  288;  Abend 
V.  T.  H.  &  I.  R  R  Co.,  Ill  111.  211;  Lincoln  C.  M.  Co.  v. 
MclN'ally,  15  111.  App.  181;  C.  &  A.  R  R  Co.  v.  O'Bryan, 
15  111.  App.  134. 

To  constitute  a  fellow-servant  it  is  not  necessary  that  they 
nmst  be  doing  the  same  kind  of  work  at  the  same  time  and 
place.  It  is  sufficient  if  they  are  engaged  in  the  same  line  of 
employment;  if,  in  such  employment,  there  is  a  rational  and 
necessary  connection  between  the  different  parts  thereof,  such 
as  necessarily  brings  the  servants  into  frequent  contact  with 
each  other  in  the  prosecution  of  their  work;  if  the  work  of 
each,  whatever  it  may  be,  has  for  its  immediate  object  a  com- 
mon end  or  purpose  sought  to  be  accomplished  by  the  united 
efforts  of  all. 

The  relation  of  master  and  servant  does  not  impose  an  obli- 
gation on  the  part  of  the  master  to  take  more  care  of  the 
servant  than  he  may  be  reasonably  expected  to  take  himself. 
Whittakor  v.  Combs,  14  111.  App.  498. 

The  law  does  not  imi)ose  a  requirement  that  a  master  shall 
inform  a  servant  of  the  danger  in  the  manner  of  performing 
every  act  or  duty ;  only  in  such  cases  where  the  master  knows 
of  the  danger  and  the  servant  is  unable  to  learn  it  by  the 
exercise  of  reasonable  care  and  diligence.  C,  R  I.  &  P.  Ky. 
V.  Clark,  108  111.  118. 

The  first  duty  of  a  servant  is  to  take  reasonable  care  of 
his  own  safety.  P.  C.  &  St.  L.  Ky  Co.  v.  McGrath,  115 
111.  176. 


V 
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A  master  is  not  required  to  inform  his  servant  of  obvions 
dangers.  Such  dangers  as  a  servant  necessarily  sees  or  ap- 
pertain to  the  service,  he  assumes.  U.  S.  Koll.  Stock  Co.  v. 
Wilder,  116  111.  111. 

Messrs.  J.  M.  Bbakdslby  and  J.  T.  Kenworthy.  for  ap- 
pellee. 

That  the  appellants  are  responsible  for  the  negligent  acts  of 
its  superintendent,  bj  which  an  employe  is  injured  in  the 
line  of  his  duty  and  while  obeying  instructions  from  the  supe- 
rior, whether  it  be  Grimes  or  Hunt,  is  no  longer  an  open 
question  in  this  State.  Ever  since  the  May  case,  it  has  been 
the  accepted  law  of  this  State  that  in  the  superintendent,  wlio 
had  the  power  to  hire  and  discharge  men,  the  master  was  ]>res- 
ent,  and  that  when  an  employe  is  injured,  in  and  about  the 
business  of  the  master,  by  obeying  the  conmiands  of  the 
superintendent,  and  when  the  employe  is  himself  free  from 
negligence,  that  he  can  recover  for  the  injury.  Chicago  & 
Alton  R.  R.  Co.  v.  May,  108  III.  288;  Northwestern  Rolling 
Mill  v.  Johnson,  114  111.  57;  Chicago  &  Eastern  Indiana  R.  R. 
Co.  v.  Geary,  110  III.  383;  Moline  Plow  Co.  v.  Anderson,  19 
111.  App.  417;  United  States  Rolling  Mill  Co.  v.  Wilder,  11« 
111.  100;  Chicago  &  Northern  Indiana  v.  Bingenheimer,  116 
III.   226;  Chicago  &  Alton  v.  Johnson,  116  III.  206. 

The  instructions  on  the  part  of  the  appellee,  in  this  case, 
present  the  precise  law,  as  we  understand  it,  and  with  accu- 
racy. The  criticisms  of  the  appellants,  we  think,  are  weak, 
and  do  not  seem  to  be  urged  with  any  degree  of  confidence 
by  it.  We  confidently  submit  them  as  stating  the  law  of  the 
case  as  favorable  for  the  appellants  as  can  be  well  stated,  and 
that  they  are  correct.  The  fifth  instruction,  as  printed  in 
the  abstract,  is  not  quite  accurate;  the  word  "from"  after 
the  word  ^'belieW  in  the  firstline,  should  be  inserted.  The 
question  of  negligence  of  Grimes,  as  well  as  the  negligence 
of  the  appellee,  if  the  court  should  think  ho  was  negligent, 
were  purely  questions  of  fact  for  the  jury.  This  has  been 
held  by  numerous  cases,  and  we  cite  only  two  late  cases,  viz. : 
Missouri  Furnace  Co.  v.  Abend,  107  111.  44;  Railroad  Co.  v. 
Warner,  123  111.  38. 
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WilHams,  White  &  Co.  v.  Uensler. 

0.  B.  Smith,  P.  J.  This  was  an  action  on  the  case  brought 
by  appellee  against  appellants  to  recover  for  an  injury 
received  while  in  the  employment  of  appellants.  The  plea 
was  the  general  issue.  A  trial,  before  a  jury,  resulted  in  a 
verdict  for  the  plaintiff  for  $6,000.  The  court  overruled  a 
motion  for  a  new  trial,  and  gave  judgment  on  the  verdict 
Appellant  brings  the  record  to  this  court  and  assio^ns  numerous 
errors.  In  the  view  of  the  case  we  take  it  will  be  necessary 
to  consider  only  the  assignment  of  errors  which  assign  that 
the  verdict  and  judgment  is  against  the  evidence. 

The  facts  of  the  case  as  stated  by  the  plaintiff  himself  are 
very  brief  and  are  about  as  follows:  In  February,  1889,  the 
appellants  were  carrying  on  a  machine  shop  in  Moline,  Illi- 
nois, where  they  manufactured  large  and  heavy  machinery. 
In  carrying  on  their  business  they  necessarily  employed  a 
good  many  men,  among  whom  was  the  plaintiff.  On  the 
25th  of  February,  1890,  appellants  were  just  about  finishing 
a  large  heavy  machine  called  '*  buldozer."  The  machine  was 
inside  the  shop  and  two  men  had  been  working  on  it  and  test- 
ing it  and  getting  it  ready  for  shipment  on  the  day  appellee 
was  hurt  on  it.  Appellee  testifies  that  he  was  in  the  employ- 
ment of  the  appellant,  painting  for  it  and  doing  odd  jobs,  and 
that  on  the  day  he  was  hurt,  he  was  directed  to  go  and  paint 
and  brush  up  this  machine  called  '^  buldozer,"  so  it  could  be 
shipped  the  next  morning;  and  he  says  that  Mr.  Graves,  the 
foreman,  told  him  that  the  machine  had  been  tested,  and  that 
he  (appellee)  supposed  there  was  nothing  more  to  be  done 
about  it  except  to  paint  it;  that  he  did  not  know  anybody  else 
was  working  on  it  or  near  it,  and  that  when  he  went  to  it  and 
began  to  dust  it  preparatory  to  painting  it  he  discovered  a 
piece  of  babbitt  metal  between  two  of  the  cogs,  and  that  ho 
then  took  his  finger  and  attempted  to  remove  the  babbitt 
metal  from  the  wheel  and  that  while  his  linger  was  on  the 
wheel  trying  to  remove  the  metal,  one  of  tlie  men  who  had 
been  and  was  still  working  on  the  other  side  of  the  same 
machine  put  it  in  motion  and  that  his  fino:ers  and  hand  were 
caught  in  the  wheels,  and  so  mashed  and  hurt  that  he  was 
compelled  to  have  a  part  of  his  arm  amputated.     He  testifies 
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that  he  did  not  see  the  other  two  men  working  on  tlie 
machine,  and  that  when  they  started  the  machine,  Lhey  did 
not  see  him  or  know  he  was  at  work  on  it  He  also  testifies 
that  he  could  not  see  the  men  on  the  other  side  of  the 
machine  nor  they  him.  The  negligence  charged  in  the 
declaration  is  that  the  foreman  directed  him  to  go  and  paint 
the  machine  without  telling  him  that  other  men  were  still  at 
work  on  the  machine,  testing  it,  and  in  not  telling  the  other 
men  that  the  appellee  was  about  to  go  to  work  on  this  ma- 
chine, and  that  for  want  of  such  information,  appellant  was  led 
to  put  his  hand  in  a  place  of  danger  without  knowing  that 
fact  and  the  other  men  not  knowing  appellee  was  at  work  on 
the  machine,  turned  steam  on  to  it,  and  thus  caught  his  hand. 
Much  of  the  material  part  of  plaintiff's  testimony  as  above 
given  was  contradicted.  But  taking  the  case  just  as  he  him- 
self states  it,  we  think  he  entirely  fails  to  establish  any  right 
of  recovery  against  a]ipellants.  The  proof  is  clear  that  appel- 
lee and  Jones,  who  started  the  machine,  were  fellow-servants 
in  the  same  line  of  employment,  working  in  and  about  the 
same  shop  together,  knowing  each  other  and  having  full 
opportunity  to  see  and  observe  each  other's  habits  and  con- 
duct They  were  so  closely  and  intimately  employed  in  the 
same  general  service  and  in  each  other's  company,  etc.,  as  to 
bring  tliem  into  such  relationship  and  association  as  to  bring 
them  clearly  within  the  rule  making  them  co-servants.  It  is 
perfectly  certain  that  plaintiflf's  injury  was  the  result  either 
of  his  own  negligence  or  of  the  negligence  of  his  co-servant 
Jones,  or  the  joint  negligence  of  both  of  them. 

There  is  not  a  particle  of  proof  that  any  other  of  appellees' 
hands  or  servants  have  any  connection  with  the  injury  to  plaint- 
iff's hand.  Grimes  did  nothing  more  than  to  direct  appel- 
lant to  go  and  paint  the  machine.  It  was  in  broad  dayliglit 
and  nothing  to  prevent  appellee  from  seeing  the  other  men 
at  work  about  the  machine  nor  was  there  anything  to  prevent 
Jones  from  seeing  appellee  go  to  work  on  the  machine.  We 
have  no  doubt  that  all  these  men  engaged  about  that  machine 
could  have  seen  each  other,  had  they  used  the  slightest  effort 
in  that  direction.     There  can  be  no  reasonable  pretense  that 
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the  machine  was  of  such  character  as  to  hide  men  from  each 
other  who  were  at  work  on  it.  The  rule  that  one  servant 
can  not  recover  from  the  common  master  for  an  injury  re- 
ceived from  the  negh'gence  of  a  co-servant  in  the  same  line  of 
employment  and  when  they  are  working  together,  and  when 
the  master  is  not  shown  to  have  been  negligent  in  the  employ- 
ment of  servants,  is  so  well  and  finally  settled  as  the  law  of 
this  State,  that  it  needs  no  discussion  nor  citation  of  authori- 
ties in  its  support  It  is  earnestly  nrged  that  Grimes,  the 
foreman,  was  guilty  of  negligence  in  ordering  appellee  to  go 
and  paint  the  machine  and  telling  him  it  was  tested  and  in  not 
telling  him  the  other  men  were  still  at  work  on  it.  Grimes 
denies  making  this  order,  but  even  if  he  made  it,  it  does  not 
help  appellee,  because  appellee  could  see  and  know  as  well  as 
Grimes,  when  he  went  to  the  machine,  that  Jones  was  then 
working  at  it  and  that  it  was  not  in  fact  finished  and  tested 
by  the  other  men  engaged  on  it.  It  is  idle  to  claim  that 
Grimes  led  him  into  this  danger  when  appellee  could  see  at 
once  the  other  man  at  work  on  the  machine. 

We  are  of  the  opinion  that  giving  to  the  plaintiff's  own 
statement  the  most  liberal  construction  that  can  be  claimed  fop 
it,  and  conceding  its  absolute  truthfulness,  that  he  still  fails 
to  show  any  right  to  recover  against  appellant,  and  inasmuch 
as  it  is  clear  the  plaintiff  has  no  right  to  recover,  the  judg- 
ment will  be  reversed,  but  not  remanded. 

Jvdgment  reversed. 


Moline  Malleable  Iron  Company 

V. 

Samuel  McDonald. 

Contracts-^Time  for  Performance  of— Extension  of  Evidence — Custom. 

1.  Where  the  time  for  the  performance  of  a  contract  was  alle^red  to  have 
been  fixed  definitely,  but  subsequent  to  such  time  the  complaining  party 
wrote  to  the  other  party  urging  that  such  party  should  complete  the  work 
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**  a8  Roon  as  possible/*  he  thereby  waived  the  right  to  avoid  Ihe  contract  on 
the  i;round  that  it  was  not  complied  with  as  to  time  of  performance,  the 
work  having  been  completed  within  a  reasonable  time  after  plaintiff *a 
letter. 

2.  In  an  action  brought  to  recover  damages  for  breach  of  a  contract  for 
the  manufacture  of  certain  castings  on  the  ground  that  they  were  not  like 
the  model,  it  is  rteld:  That  the  evidence  established  the  fact  that  the  cast- 
ings furnished  were  what  the  contract  called  for. 

[Opinion  filed   December  8,  1890.] 

Appeal  from  the  Circuit  Conrt  of  Rock  Island  County; 
the  Hon.  Abtuub  A.  Smith,  Judge,  presiding. 

Mr.  TViLLiAM  Jackson,  for  appellant. 

Mr.  J.  T.  Kenworthy,  for  appellee. 

Lacey,  J.  Tliis  suit  was  commenced  hy  appellee  against 
appellant  on  a  certain  contract  entered  into  between  them  as 
claimed  by  appellee,  in  effect  that  appellant  was  to  cast  for 
appellee  1,000  )X)unds  malleable  castings  (called  hame  fasteners 
and  chains),  to  be  made  according  to  a  certain  model  fur- 
nished by  ap}}ellee  and  to  be  delivered  to  him  in  Keokuk, 
Iowa,  on  or  before  March  12,  1889.  It  is  alleged  that  the 
work  was  not  done  according  to  the  model  and  not  in  proper 
time,  and  appellee  refused  to  accept  the  castings  when  they 
were  complete  and  placed  on  board  the  cai*s  at  Kock  Island, 
and  sues  for  damages.  Upon  a  trial  the  jury  found  the 
issues  in  favor  of  appellee  and  assessed  his  damages  at  $191, 
upon  which  judgment  was  rendered  by  the  court  below.  The 
first  contention  by  appellee  is  that  the  castings  were  not 
delivered  in  the  time  required. 

While  there  is  very  serious  controversy  about  the  agree- 
ment to  deliver  by  the  12th  March,  1889,  as  appellee  claims 
(the  appellant  den^^ing  such  agreement),  we  think  even  if 
there  was  such  the  appellee  after  the  12th  March,  1889, 
waived  the  time  of  ]^erformance  by  insisting  that  appellant 
should  do  the  work  "  as  soon  as  possible."  This  will  be  seen 
by  his  letter  of  date  May  14,  1SS9.     The  appellant  after  this 
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time  liad  then  time  in  which  to  finish  the  work  that  wonid  bo 
reasonable  under  the  cirenmstances  and  there  is  no  evidence 
going  to  show  an  unreasonable  delay  after  that.  The  castings 
were  all  delivered  by  July  1,  1889.  The  whole  dealings  and 
correspondence  between  the  parties  show  that  the  time  of 
completion  of  the  work  was  not  regarded  as  of  the  essence  of 
tlie  contract. 

The  next  point  is,  were  the  castings  completed  according 
to  the  terms  of  the  agreement?  The  price  of  the  castings 
was  to  be  $105.  It  is  insisted  by  appellee  that  the  hame 
fasteners  were  not  completed  in  this,  that  the  holes  shown 
by  the  model  in  the  two  pieces  of  the  fastener  were  not  cast 
or  drilled  in  by  appellant,  and  the  rivets  which  joined  the 
two  pieces  together  and  that  was  designed  to  go  through  the 
holes  were  not  put  in. 

It  is  claimed  by  appellee  that  the  agreement  was  that  the 
castings  were  to  be  like  the  model  and  he  insists  that  there- 
fore the  holes  and  rivets  should  have  been  in  them  and  that 
not  being  so  the  appellant  failed  to  comply  with  iiis  contract. 
According  to  appellee's  testimony,  appellant's  foreman  told 
}iim  at  the  time  the  contract  was  made  that  it  could  not  bore 
the  holes  in  the  castings,  i,  ^.,to  make  a  core  in  the  casting  to 
run  the  metal  around,  thus  making  a  hole,  but  appellee  claims 
he  thought  the  foreman  of  appellant's  sliop  meant  finishing 
up-rounding  out  the  outside  of  the  hole.  The  appellee  claims 
also  that  the  castings  were  to  be  japanned.  That  this  work 
was  required  to  make  a  workmanlike  job. 

In  opposition  to  this  testimony  it  appears  that  appellee 
about  the  time  appellant  and  he  were  making  the  contract, 
went  to  C.  J.  Cooper,  manufacturer  of  saddlery  and  hardware, 
to  get  prices  and  to  get  the  drilling  of  the  holes  in  the  castings 
done.  In  addition  it  appears  from  the  testimony  of  Kralowitz 
that  Uhnan,  the  foreman  of  appellant,  at  the  time  the  contract 
was  made,  told  appellee  that  appellant  could  not  do  the  drill- 
ing; that  thej'  had  no  facilities  and  that  they  never  finished 
castings;  that  they  couldn't  cast  the  holes  in  those  small  pieces; 
tiiat  Ulman  said  he  could  make  the  castings  and  not  finish 
them.     The  witness  further  stated  that  japanning  and  finishing 
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"WHB  out  of  appellant's  line  of  business.  They  could  not  do 
that  if  they  tried.  Ulman  told  appellee  to  go  over  to  Cooper'e, 
that  he  was  prepared  to  do  the  work.  The  custom  of  the 
shop  was  that  if  it  made  a  contract  to  make  malleable  castings, 
Ho  just  cut  them  and  anneal  them  and  then  brighten  them; 
casting  as  small  as  this  model  would  not  be  even  ground  unless 
it  is  mentioned,  *  *  *  we  prepared  and  finished  tliem 
as  we  usually  and  customarily  finish  malleable  castings." 

W.  T.  Ball,  a  malleable  iron  manufacturer  in  Moline,  testified, 
touching  the  custom  in  cases  like  this,  that  "if  an  order  was 
made  for  such  pieces  as  these  we  would  expect  to  make  such 
pieces  of  iron  malleable  except  the  holes."  The  hole  could 
not  be  made  except  to  drill  it  and  that  would  not  be  expected 
unless  specified  and  undei*stood  at  the  time  and  it  would  bo 
charged  for  exti'a.  Drilling  of  holes  in  malleable  casting  is  a 
process  entirely  separate  from  the  production  of  malleable  cast- 
ings, and  japanning  is  no  part  of  the  work.  "It  is  not  cus- 
tomary to  ship  them  in  paper  boxes  or  wrap  them."  Ulman 
testified  that  he  told  appellee  the  holes  could  not  be  cored, 
they  would  have  to  be  drilled,  and  that  appellant  did  not  do 
tiiat,  he  had  no  means  of  doing  it,  and  told  appellee  he  could 
get  it  done  at  Cooper  &  Co.'s. 

Appellee,  however,  denies  the  evidence  about  going  to 
Cooper  «&  Co.'s  shop  to  inquire  about  price  of  drilling  holes 
and  also  the  conversation  with  Ulman.  His  case  rests,  how- 
ever, on  the  fact  of  whether  or  nqt,  according  to  the  custom 
of  such  work  where  there  is  nothing  said  about  drilling  holes, 
it  is  the  duty  of  tlie  manufacturer  to  drill  tliem.  The  appel- 
lant procures  clear  evidence  that  such  is  not  the  custom,  and 
appellee  produces  no  evidence  in  contradiction,  but  rests  his 
case  on  the  fact,  as  he  alleges,  the  castings  were  to  be  like  the 
model. 

In  this  state  of  the  evidence  the  jury  were  not  justified  in 
disregarding  the  appellant's  evidence  on  that  point  and  return- 
ing a  verdict  for  appellee.  Besides,  we  have  examined  the 
evidence  very  carefully,  and  have  arrived  at  the  conclusion 
that  the  overwhelming  weight  of  it  is  that  appellee  well  knew, 
at  the  time  the  contract  was  made,  and  so  understood  it,  that 
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the  holes  were  not  to  be  drilled  in  the  castings  and  that  they 
conld  not  be  cast  in.  As  to  the  japanning,  he  had  no  excuse 
for  supposing  that  was  to  be  done,  and  we  are  forced  to  the 
conclusion  that  he  did  not  so  understand  it  The  other  objec- 
tions to  the  castings  we  regard  as  captious. 

We  think,  then,  that  the  manifest  weight  of  tlie  evidence  is 
against  the  appellee  and  the  verdict  It  will  not  be  necessary 
to  notice  other  questions  raised  on  either  side.  The  judgment 
is  therefore  reversed  and  the  aiuse  remanded. 

lieversed  and  remanded. 


Andrew  J.  Robertson  et  au  _ 

^  6031 

Isaac  Artz.  Tb^I 

Htifihind  and  Wife — Wife*8  Necessaries — Legal  Services  to  Defend 
Wife  against  a  Criminal  Charge, 

L»gal  servicps  and  advnnces  in  defense  of  a  wife  upon  a  criminal  cbnrge 
are  necessarieii  which  her  hu-^btind  is  bound  to  provide;  and  in  the  case  of  bis 
failure  po  to  do  they  may  be  provided  by  third  parties  and  the  value  of 
mch  Rervioes  and  advances  be  recovered  from  the  husband  by  the  attorneys 
furuishiDg  them  in  an  action  of  assumpsit. 

[Opinion  filed  Decembers,  1890.] 

In  erbor  to  the  Circuit  Court  of  Mercer  County;  the  Hon. 
John  J,  Glenn,  Judge,  presiding. 

Messrs.  Bassett  &  Bassett,  for  plaintiflFs  in  error. 

By  the  common  law,  the  husband  was  bound  to  furnish  his 
vife  with  necessaries  so  lono^  as  she  lived  with  him,  or  when 
living  sei^arate  fix>m  him  without  her  fault 

In  Illinois  the  husband  is  still  liable,  notwithstanding  the 
varions  statutes  enlarging  the  rights  and  liabilities  of  mamed 
women.  Mai*tin  v.  Kobson,  65  111.  183;  Douglass  v.  Gausman, 
68  111.  170. 

Vol.    XXXYIII  38 
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But  tlio  contention  is  that  the  husband  is  not  liable  for 
attorney's  fees  in  any  case  for  defending  or  protecting  the 
wife  unless  the  husband  expressly  promises  to  pay,  or  unless 
the  wife  is  defending  or  prosecuting  a  suit  between  lier  and 
the  husband,  or  one  instigated  by  him.  In  every  case  where 
the  wife  is  supplied  with  necessaries  by  a  person  the  law  im- 
plies a  promise  from  the  husband  to  pay  for  them,  wlit^n  the 
husband  has  neglected  to  furnish  the  means.  It  is  a  part  of 
the  marriage  contract.  The  husband  promises  in  that  to  pro- 
tect and  support  the  wife,  and  if,  without  any  fault  on  her 
part,  he  neglects  or  refuses  to  furnish  her  necessary  ]>rotection 
or  support,  and  she  is  unable  to  procure  them  out  of  her  own 
means,  he  is  liable  to  whoever  supplies  the  wife. 

What  are  "necessaries"  has  often  been  adjudicated  in  cer- 
tain cases  before  the  courts;  and,  again,  what  are  not  neces- 
saries has  often  been  passed  upon  by  the  courts.  But  these 
decisions  were  made  in  reference  to  the  cases  before  the  courts, 
and  the  real  question  for  the  court  to  pass  upon  in  the  given 
case  was  whether  that  which  was  furnished  in  the  specific  case 
was  a  "  necessary." 

The  following  are  a  few  of  the  cases  that  have  decided 
what  are  "necessaries"  that  the  liusband  is  liable  for. 

Neccfc^saries  may  ctmsist  of  food.  Walker  v.  Simpson,  7 
Watts  &  S.  Pa.  83. 

Of  clothing  suitable  to  the  condition  or  social  position  in 
life  of  the  husband.     Fueston  v.  Butcher,  9  Car.  &  P.  (543. 

Of  lodging.     Ilotch  v.  Miles,  2  Conn.  638. 

Of  furniture.     Heney  v.  Sargent,  54  Cal.  396. 

Of  medicine  and  medical  services.  Harrison  v,  Grady,  14 
Week.  R  (Eng.)  139;  Cothran  v.  Lee,  24  Alabama,  380; 
Bevier  v.  Galloway,  71  111.  507;  State  v.  Ilousckeeper,  Md., 
16  Atlantic  K.  383;  Carstens  v.  Ilensehman,  61   Mieliigan 

426. 

Of  legal  services  and  disbursements.  Wilson  v.  Ford,  37 
Law  Journal  Exchequer,  60;  Shepherd  v.  Mackoul,  3  Camp. 
826;  Turner  v.  Rookes,  10  Adolphus  &  Ellis,  47,  also  reported 
in  37  E.  C.  L.  R.  35;  Brown  v.  Ackroyd,  34  Englisli  L.  &  E. 
R.  214;  Ottawa  v.  Hamilton,  3  E.  L.  R.  (N.  S.)  C.  P.  D.  393; 
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Ilice  V.  Sliepherd,  104  E.  C.  L.  R  332;  Stocker  v.  Patrick, 
Law  T.  R  (N.  S.)  Vol.  29,  507;  and  the  following  American 
cases  also:  Conant  v.  Burnham,  133  Mass.  503;  Morris  v. 
Palmer,  39  N.  H.  123;  Warner  v.  Heiden,  28  Wis.  617; 
Spray  berry  v.  Merk,  30  Georgia,  80;  Porter  v.  Briggs,  38 
Iowa,  166;  Paxton  v.  Johnson,  65  Iowa,  285;  Gossett  v.  Pat- 
ten, 28  Kansas,  341;  Handy  v.  Stockbridge,  62  Maryland 
reix)rted  in  Central  Law  Journal,  Vol.  19,  253;  Ray  v.  Addcn, 
60  N.  H,  82;  Clyde  v.  Pavey  (Iowa),  36  K  W.  R  883. 

Of  the  cases  cited  above  for  legal  services.  Shepherd  v. 
Mackoul,  Turner  v.  Rookes,  Morris  v.  Palmer,  are  where 
the  wife  exhibited  articles  of  peace  against  her  husband.  In 
Warner  v.  Heiden,  and  Conant  v.  Burnham,  the  husband  exhib- 
ited articles  of  peace  against  the  wife  and  she  defended  by 
counsel.  In  Rice  v.  Shepherd,  Brown  v.  Ackroyd,  Ottawa  v. 
Hamilton,  Stocker  v.  Patrick,  Spray  berry  v.  Merk,  Handy  v. 
Stockbridge,  the  wife  proceeded  against  the  husband  for 
divorce.  In  Gossett  v.  Patten,  Porter  v.  Briggs,  Ray  v. 
Adden,  the  wife  successfully  defended  suits  by  the  husband 
for  divorce. 

The  English  authorities  uniformly  hold  that  the  husband 
was  liable  for  legal  services  aniJ  costs  expended  by  counsel  in 
prosecuting  a  divorce  against  the  husband,  where  he  was 
proved  to  be  in  fault  or  where  there  was  a  reasonable  ground 
to  believe  he  was  in  fault 

Tlie  American  courts  are  not  uniform  on  that  question. 
In  Maryland  and  Georgia  the  English  rule  is  followed,  see 
the  cases  cited,  supra;  while  the  reverse  is  held  in  Connecti- 
cut, Shelton  v.  Pendleton,  13  Conn.  417;  in  Iowa,  Johnson  v. 
Williams,  3  Greene  97;  in  Alabama,  Parsons  v.  Darrington, 
32  Ala.  227;  in  Illinois,  Dow  v.  Eyster,  79  111.  254;  in  Ken- 
Itucky,  Williams  v.  Monroe,  18  B.  Monroe,  514;  in  New  Hamjv 
shire,  Morrison  v.  Holt,  42  N".  H.  478;  in  Ohio,  Dorsy  v. 
Gooduow,  Wright  120;  in  Vermont,  Wing  v.  Hurlbut,  15 
Vermont,  607. 

In  Kansas  and  Iowa  it  is  held  that  the  husband  is  h'able  for 
attorney's  fees  in  defending  for  the  wife  against  the  husband's 
suit  for  divorce.  See  Gossett  v.  Patten  and  Porter  v.  Briggs, 
supra. 
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In  Preston  v.  Johnson,  65  Iowa,  285,  tlie  court  lield  that  the 
attorney  employed  by  the  wife  to  commence  suit  against  the 
husband  could  recover  of  the  husband,  thus  reversing  John- 
son v.  WiUiams,  3  Greene,  97;  and  the  case  of  Preston  v. 
Johnson  is  referred  to  and  approved  in  Clyde  v.  Pavcy,  36  N. 
W.  R.  883,  and  in  the  latter  case  the  court  held  that  the  hus- 
band washable  for  the  fees  of  the  attorney  employed  by  the 
wife;  and  in  thiscasethe  petition  was  filed  by  the  husband  charg- 
ing adultery  and  cruelty,  and  a  cross-petition  by  the  wife  for 
divorce  on  a  charge  of  cruelty,  and  both  petitions  and  cross- 
petition  dismissed  for  want  of  sufficient  proof. 

In  a  still  later  case  in  Iowa,  Sherwin  v.  Maben,  43  N.  W. 
R.  293,  the  court  refers  to  and  reviews  all  of  the  four  cases 
cited  in  the  Iowa  reports,  and  held  that  the  wife's  counsel 
employed  in  instituting  a  suit  for  divorce  against  the  husband 
could  not  recover  of  the  husband.  But  it  was  on  the  ground 
that  the  allegations  of  the  petition  were  not  true,  and  under 
the  circumstances  of  the  case  it  did  not  appear  that  the  serv- 
ices of  the  attorney  were  necessary  for  the  wife's  protection. 

We  have  been  more  elaborate,  peihaps,  in  citing  authori- 
ties than  is  necessary,  as  many  of  them  liave  only  an  incidental 
bearing  upon  the  question  at  issue.  But  we  preferred  to  cite 
and  class  the  cases,  as  we  shall  find  it  necessary  to  refer  to 
quite  a  number  of  them  and  show  what  the  courts  have  held 
as  a  rule  in  all  the  cases. 

We  think  there  is  no  actual  conflict  in  the  authorities  as  to 
the  general  rule  on  the  subject  of  what  are  necessaries.  The 
difference  is  in  applying  the  rule  to  the  facts,  and  in  the  prac- 
tice or  statutes  in  the  different  States. 

We  think  we  can  confidently  say  that  there  is  not  a 
decision  of  any  court,  nor  any  text  writer,  that  is  in  conflict 
with  the  claim  in  plaintiff's  declaration.  On  the  contrary, 
all,  or  nearly  all,  of  the  decisions  sustain  the  position,  and  it 
is  within  the  universal  recognized  rule  governing  the  wife's 
right  to  support  and  protection  from  her  husband. 

Bishop  in  his  work  on  Marriage  and  Divorce,  Sec.  554,  Vol. 
1,  says :  "Every  wife,  whatever  the  husband's  circumstances, 
is  entitled  to  food  and  clothing   to   preserve   her  life  and 


Second  District — May  Term,  1890.        597 

Robertson  v,  Artz. 

._ .  ..  8 

health,  and  to  medical  care  and  nursing  when  sick.  And  in 
general  terms,  necessaries  are  such  articles  of  food,  or 
apparel,  or  medicine,  or  such  medical  attendance  or  nursing, 
or  such  provided  means  of  locomotion,  or  provided  habita- 
tion and  furniture,  or  such  provision  for  her  protection  in 
society,  and  the  like,  as  the  husband,  considering  his  ability 
and  standing,  ought  to  furnish  his  wife  for  her  sustenance, 
the  preservation  of  her  health  and  her  comfort." 

Parsons  in  his  work  on  Contracts,  Vol.  1,  page  350,  says : 
"If  we  suppose  a  case  where  a  wife,  perfectly  inca|)acitated 
by  infirmity  of  body  or  mind  from  making  any  contract  at 
all,  is  supplied  with  necessaries  by  one  who  finds  her  di'iven 
froTn  home  and  ready  to  perish^  and  who  now  comes  to  her 
husband  for  indemnity,  we  can  not  doubt  but  that  he  would 
recover." 

In  Shepherd  v.  Mackoul,  supra^  Lord  Ellenborough  said : 
"If  she  (the  wife)  was  turned  out  of  doors  in  the  manner 
stated,  she  carried  along  with  her  credit  for  whatever  her 
preservation  and  safety  required.  She  had  a  right  to  appeal 
to  the  law  for  protection,  and  she  must  have  the  means  of 
appealing  effectually.  She  might  tlierefore  charge  her  hus- 
band with  the  necessary  expense  of  this  proceeding,  as  much 
as  for  necessary  food  and  clothing."  Tliis  decision  is  referred 
to  approvingly  in  the  cases  of  Sheltou  v.  Pendleton,  and 
Morris  v.  Palmer,  swpra. 

In  Ottawa  v.  Hamilton,  supra^  Lord  Thesiger  said :  "A 
suit  for  a  separation  was  a  'necessary,'  because  a  wife  stands 
in  need  of  protection  from  the  cruelty  of  her  husband,  and  a 
suit  for  dissolution  is  equally  a  ^necessary,'  when  to  cruelty  is 
superadded  adultery."  It  is  to  be  recollected  that  the  word 
"necessary"  in  its  legal  sense  as  applied  to  a  wife  merely 
means  something  which  it  is  reasonable  that  she  should 
enjoy. 

In  Brown  v.  Ackroyd,  supra^  Lord  Campbell  said :  "A 
wife  has  authority  to  pledge  her  husband's  credit  for  the 
costs  of  a  divorce  suit  where  there  are  reasonable,  as  well  as 
where  there  are  absolute  grounds  for  instituting  the  suit. 
Under  such  circumstances  the   suit  would  be  necessary  for 
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the  wife's  protection,  and  she  wonld  be  authorized  to  emitloy 
a  protector,  and  her  husband  would  be  liable  for  his  fees." 
This  is  just  as  much  a  'necessary,'  as  the  cost  of  exhibiting 
articles  of  the  peace  arc  a  'necessary'  as  stated  by  Lord 
Ellenborough  in  Shej)herd  v.  Mackoul." 

In  Kice  v.  Shepherd,  supra^  Justice  Willie  said:  "It  is 
admitted  that  the  proceedinprg  in  the  divorce  court  were  nec- 
essary for  the  protection  of  the  wife,  and  therefore  Brown  v, 
Ackroyd  shows  that  the  action  is  maintainable." 

In  Shelton  v.  Pendleton,  18  Conn.,  the  court  decided 
ap^inst  the  plaintiff  in  a  suit  by  attorneys  against  the  husband 
for  legal  services  for  the  wife  in  a  suit  against  the  husband 
for  divorce.  The  decision  was  on  the  ground  that  it  was 
never  necessary  for  the  safety  of  the  wife,  as  such,  to  obtain 
a  divorce. 

The  court  of  Massachusetts  in  a  well  considered  case, 
Kogers  v.  Bennett,  114  Mass.  429,  it  seems  to  us,  expresses 
the  rule  tersely  and  comprehensibly,  to-wit:  "As  a  general 
rule  the  term  'necessaries'  applied  to  a  wife  is  not  confined 
to  articles  of  food  or  clothing  required  to  sustain  life  or  pre- 
serve decencjs  hut  includes  such  articles  of  utility  as  are 
suitable  to  maintain  her  according  to  the  estate  and  degree  e>f 
her  husband."  And  in  a  later  case,  Conant  v.  Burnham,  133 
Mass.  505,  the  court  laid  down  a  more  specific,  yet  a  general, 
rule  and  said,  "in  a  general  way  it  may  be  said  that  whatever 
actually  and  reasonably  tends  to  relieve  distress,  or  materially 
and  in  some  essential  particular  to  promote  comfort,  either  of 
body  or  mind,  may  be  deemed  a  necessary,  for  which  a  wife 
under  proper  circumstances,  may  pledge  her  husband's  credit." 
After  citing  the  opinion  of  Lord  Thesiger,  supra^  and  what 
was  said  in  Rogers  v.  Bennett,  supra^  the  court  proceeds  and 
says:  "Each  case  must  be  determined  by  its  own  circumstance. 
Approximation  may  sometimes  be  made  by  holding  that  cer- 
tain articles  or  services  are  to  be  deemed  outside  of  any 
reasonable  construction  of  the  term.  But  legal  services  do 
not  fall  within  such  universal  or  general  exclusion.  There 
may  be  occasions  when  such  services  are  absolutely  essential 
for  the  relief  of  a  wife's  physical  or  mental  distress.     Suing 
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out  a  writ  of  habeas  corpus  to  deliver  herself  from  unjust  or 
illegal  imprisonment,  is  an  illustration  of  the  rule." 

In  New  Hampshire  where  the  courts  have  uniformly 
decided  against  the  liability  of  the  husband  to  the  attorney 
who  assists  the  wife  in  a  divorce  suit,  yet  the  attoraey's  claim 
against  the  husband  for  services  for  the  wife  in  exhibiting 
articles  of  peace  against  the  husband  were  allowed.  In  the 
case  cited,  supra^  Morris  v.  Palmer,  39  N.  H.  123,  the  court 
said,  ''  When  a  husband  compels  his  wife  to  leave  his  home, 
the  law,  from  the  necessity  of  the  case,  makes  him  charge- 
able for  those  things  which  are  necessary  for  her  support.  He 
is  bound  to  provide  her  with  necessaries  when  she  is  not  in 
fault"  *  *  *  "  It  is  as  important  that  her  person  be  pro- 
tected from  brutal  outrage  and  violence,  as  that  her  necessary 
food  and  clothing  should  be  supplied.  Both  are  for  he^ 
preservation,  and  her  husband  should  be  as  much  bound  t^ 
fulfil]  her  contracts  in  the  one  case  as  in  the  other.  The  case 
of  violence,  however,  would  seem  to  one  of  greater  necessity." 
«  »  »  u^  married  woman  can  make  no  contract,  binding 
upon  her  husband,  without  his  assent,  except  for  necessaries; 
and  unless  her  employment  of  some  person  to  draw  a  com- 
plaint shall  be  held  to  fall  within  the  legal  import  of  that 
term  she  may  be  remediless  against  any  outrage  by  him. 
The  proceeding  is  for  her  protection,  and  as  she  may  have 
no  property  of  her  own,  she  can  have  no  redress  unless  she 
if  able  to  pledge  her  husband's  credit"  We  cite  still  further 
from  the  opinion:  "The  husband  may  commit  such  outrages 
upon  his  wife's  person,  or  by  his  threats  and  violent  conduct 
place  iier  in  such  personal  peril,  that  assistance  shall  become 
lier  most  pressing  necessity,  and  it  would  be  extraordinary  if 
the  same  just  principle  which  allows  her  in  such  a  case  to 
supply  her  wants  at  the  cost  of  the  husband,  should  stop 
short  of  allowing  her  legal  aid." 

In  the  Wisconsin  case  of  Warner  v.  Heiden,  cited,  28  Wis. 
617,  the  court,  after  saying  that  the  defendant  had  withdrawn 
from  his  wife  tliat  protection  which  it  was  his  duty  to  give 
her,  and  had  put  her  in  custody  without  cause,  uses  this  sig- 
nificant language :     "It  is  idle  to  say,  that  under  the  circum- 
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Btauces  of  this  case,  legal  advice  and  assistunco  was  not  neces- 
sary for  her  protection  and  safety.  And  the  same  beinj^ 
necessary,  and  havin^]^  been  rendered  by  the  plaintiffs,  all  the 
conrts  hold  the  principle,  and  we  now  add  another  to  the  list 
that  lie  must  pay  therefor." 

In  Morrison  v.  Holt,  42  N.  11.  478,  the  eonrt  recognizes 
the  general  rule  that  le^al  services  were  nece&sary  for  the 
pr(»tection  of  the  wife.  And  the  decision  in  lavor  of  the  hi«:- 
band  in  that  case  was  that  ]}r('ieedings  for  a  divorce  for  the 
wife  was  not  nece>sary  for  her  protection,  and  that  the  practice 
in  New  Ilanipshire  was  to  make  provisiunal  allowance  in  the 
divorce  proceedings  for  attorney's  fees. 

In  our  own  State  we  have  cited  Dow  v.  Eyster,  79  111.  254, 
as  being  a  case  where  onr  court  decided  that  the  husband  was 
not  liable  in  a  suit  at  law,  by  the  attorney  fur  tlie  wife  in  pro- 
curing a  divorce  from  the  husbatid  for  Iter.  In  that  case  tlie 
attorney  had  received  fees  from  an  allowance  made  by  the 
court  in  the  proceedings  for  divurco,  and  on  that  ground 
tlie  court  decided  that  the  question  had  been  adjudicated,  but 
also  followed  the  rule  in  Shelton  v.Pend]eton,«w/>ya,  and  said 
the  husband  was  not  liable  i:^  an  action  at  law  for  the  at- 
torney's services  for  the  wife  in  a  divorce  proceeding,  and 
jilace  this  decision  on  the  ground  that  solicitor's  fees  rendered 
in  the  prosecution  or  defense  of  an  action  for  divorce  was 
not  within  any  well  recognized  list  of  articles  known  as  neces- 
saries. 

Messrs.  Pepper  &  Scott,  for  defendant  in  error. 

The  broad,  universal  legal  principle  involved  in  this  case  is 
that  "  no  man  shall  be  made  a  debtor  without  his  content." 
The  innovations  upon  an  exception  to  this  rule  are  few  and 
carefully,  very  carefully,  limited  and  guarded,  and  ought  to 
be.  Under  the  common  law  as  administered  in  this  State 
there  were  but  two  exce[)ti<jns  to  this  rule  in  this  State,  Yi2i.: 
necessary  support  for  wife  and  minor  children  and  solicitor's 
fee  in  divorce  cases.  The  only  other  exception  known  to  our  law 
is  in  suits  for  separate  maintenance.  This  is  made  or  created 
by  statute,  and   manifestly  our  law  makers  did  not  recognize 
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any  general  legal  obligation  on  the  part  of  the  husband  to 
pay  his  wife's  solicitor's  fees  or  they  would  not  have  been  so 
careful  to  provide  for  them  by  statute.  Again  the  universal 
common  law  authority  to  conipel  the  husband  to  pay  solic- 
itor's fees  could  only  be  exercised  while  the  court  had  charge 
of  the  case  and  white  the  litigation  was  going  on  and  unde- 
termined. Soliciti)r  could  not  collect  fees  even  in  such  cases 
after  the  suit  was  determined,  either  at  common  law  or  under 
the  statute,  nor  could  the  wife  obtain  such  order  if  she  has 
means  of  her  own  to  pay  them.  The  rule  laid  down  by 
Bishop  in  his  work  on  Marriage  and  Divorce;  Vol.  II,  page 
418j  is,  that  if  a  wife  omits  to  make  any  application  to  the 
court  until  after  the  suit  is  ended,  or  if  she  makes  application 
before,  but  receives  less  money  than  she  needs,  and  if  she 
has  failed  in  the  suit,  she  is  then  too  late  to  make  any 
further  demand;  clearly  showing  this  was  an  equitable  power 
exercised  by  the  court,  not  a  legal  liability  on  the  part  of  the 
husband.  The  foundation  of  the  rule  of  the  Ecclesiastical 
Court,  says  tlie  author,  was  "  that  the  wife  should  be  enabled 
to  bring  her  case  to  a  hearing  and  defend  herself  and  so,  up 
to  any  time  previous  to  the  hearing,  the  husband  was 
liable  to  have  the  wife's  costs  taxed  against  him,  but  if  the 
wife  brought  her  case  to  a  hearing,  however,  and  fails,  the 
husband  has  never  then  been  made  liable  for  her  costs." 
And  in  the  case  of  McCullough  et  al.  v.  Murphy,  45  111. 
256,  the  Supreme  Court  of  this  State  has  indorsed  this  doc- 
trine, and  says  emphatically  if  counsel  fails  to  get  an  allow- 
ance for  fees  while  the  case  is  pending,  their  right  is  gone, 
and  gone  forever;  clearly  and  conclusively  deciding  that  there 
is  no  legal  liability  on  the  part  of  the  husband  to  pay  even 
for  such  services,  "that  then  it  simply  is  a  power  in  the 
court  to  allow  a  sum  to  the  wife  with  which  to  pay  solicitor's 
fees,  lest  she  be  barred  of  justice  and  a  fair  defense  of  rights 
in  relation  to  her  husband  and  his  conduct."  So  we  say  that 
even  in  this  innovation  the  courts  have  not  recognized  any 
legal  right,  power,  or  authority  on  the  part  of  tlie  wife  to 
employ  counsel  and  pledge  her  husband's  credit  therefor,  or 
to  create  any  legal  liability  on  the  part  of  the  husband  to  jiay 
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her  solicitor's  fees.  Tlie  court  simply  orders,  on  her  appli- 
cation, that  her  husband  shall  paj  into  court,  or  pay  to  her, 
such  funds  as  shall  enable  her  to  employ  counsel  and  prepaid 
her  case  for  hearing,  and  if  she  gets  a  trial  and  the  hearing 
is  over  and  the  suit  disposed  of  before  such  allowance  is  made, 
even  this  right  is  gone.  In  fine  tiie  innovation  is  not  for  the 
benefit  of  solicitor,  nor  does  it  vest  them  with  any  legal  right 
to  sue  the  husband. 

And  in  the  case  of  Dow  v.  Eyster,  79  111.  254,  the  only 
case  in  this  State  where  such  liability  was  ever  attempted  to 
be  enforced  by  suit  at  law  against  the  husband,  the  court 
curtly  and  unceremoniously  decided  no  such  right  existed,  or 
ever  had  been  or  ever  could  be  recognized  by  the  law.  Tlie 
doctrine  then  is  the  husband  is  not  legally  liable  to  solicitor 
for  fees  in  any  event,  but  the  court  can  compel  him  to  fur- 
nish them  to  the  wife  under  certain  circumstances  to  carry 
on  a  suit  provoked  by  the  husband,  and  if  the  suit  is  over 
even  this  right  can  not  be  enforced,  notwithstanding  the  case 
has  not  gone  off  the  docket.  Manifestly  if  there  was  a  legal 
liability  under  any  circumstance  no  such  interlocutory  order 
would  be  necessary  and  the  right  would  not  so  easily  be  lost. 

In  the  next  place  the  doctrine  of  necessaries  never  obtains 
where  the  husband  furnishes  a  comfortable  house  and  every- 
thing necessary  and  proper  for  the  comfort  and  convience  of 
his  wife.  The  doctrine  of  the  liability  of  the  husband  in 
that  respect  can  only  be  invoked  where  he  refuses  to  furtii^h 
house  and  support  or  turns  his  wife  out  from  home  or  neg- 
lects to  support  or  maintain  her.  The  wife  must  be  away 
from  her  husband's  house,  and  away  without  her  fault,  before 
lie  can  be  made  liable. 

So  much  then  for  the  common  law  rule,  and  the  rights  of 
solicitors  under  it.  Doubtless  it  may  be  said  in  this  case  as 
was  said  by  the  court  in  Judge  McCullough's  case,  in  45th 
111.:  "There  is  a  good  deal  of  argument  and  a  good  deal  of 
force  in  what  is  said,  or  can  be  said,  in  support  of  plaintiff's 
proposition,  but  it  is  sentiment,  not  law;  argument,  not  legal 
reasoning." 

Again  the  court  will  observe  that   this  common  law  doc- 
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trine  of  the  husband's  liability,  wliatevcr  it  was  or  mi^ht  be, 
had  its  origin  and  foundation  in  the  doctrine  that  the  wife  on 
marriage  lost  her  legal  identity;  that  her  property  passed  into 
the  hands  and  control  of  her  husband  ;  that  she  could  neither 
sue  nor  be  sued  alone ;  that  her  husband  was  liable  for  her 
torts  as  well  as  her  debts  contracted  before  marriage,  and 
that  he  must  alone  or  jointly  with  his  wife,  sue  for  wrongs 
done  to  her  reputation,  person  or  property. 

Kow  all  this  is  changed;  the  married  woman  in  this  com- 
monwealth stands  before  the  law  almost  on  an  equal  footing 
with  the  married  man  ;  the  difference  is  reduced  to  the  min- 
imum and  in  some  cases  gives  the  advantage  to  the  wife. 

Chapter  68  of  our  Statute  provides:  '*That  llie  wife  may 
ene  or  be  sued  alone."  ^^If  she  is  sued  with  her  husband  she 
may  make  her  own  defense."  "That  the  husband  shall  not 
be  liable  for  his  wife's  torts."  "That  they  shall  not  be  liab'o 
for  each  others'  debts."  "That  she  may  make  her  own  con- 
ti*acts,  except  as  to  partnerships."  "That  she  controls  her 
own  earnings."  "That  she  own  and  conveys  as  if  sole,"  and 
finally,  "The  husband  and  wife  may  sue  each  other." 

These  changes  are  radical,  but  the  courts  have  gone  further, 
as  your  Honors  will  observe,  in  the  case  of  Martin  et  al.  v. 
Kobson,  65  111,  129,  where  this  subject  was  thoroughly  dis- 
cussed. The  courts  held  that  the  wife  alone  can  sue  for  in- 
jury to  her  person,  her  property,  her  character  and  reputa- 
tion. If  she  is  slandered  her  husband  has  no  standing  in 
court,  and  can  not  be  heard  in  her  vindication.  If  she  is  ma- 
liciously prosecuted  or  falsely  imprisoned  she  alone  can  sue 
for  damages,  and  he  can  do  nothing  in  her  behalf.  If  she  is 
assaulted  he  has  no  action  for  the  injuries  she  sustains,  ex- 
cept for  loss  of  labor.  If  she  is  crippled  in  a  railroad  wreck 
she  alone  can  sustain  a  suit  for  damages  with  the  same  ex- 
ception for  loss  of  service. 

These  last  propositions  have  been  thoroughly  discussed  and 
finally  determined  in  The  C,  B.  &  Q.  R  R  v.  Dunn,  52 
111.  260;  Hayneretal.  v.  Smith  et  ux.,  63  111.  430;  Martin 
et  al.  V.  Robson,  65  111.  129;  Hennies  et  al.  v.  Vogel  et  ux., 
66  111.  401;    C,  B.  &  Q.  Ry  v.  Dixon   et  ah,  67  111.  122; 
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C.  &  N.  W.  Hy.  V.  Button  et  ux.,  68  111.  409;  Stampoffski 
V.  Hooper  et  al.,  75  III.  242 ;  Hawver  v.  Hawver,  78  111. 
412 ;  Bassett  v.  Bassett,  20  III.  App.  543. 

The  statute  and  these  cases  show  how  vastly  and  radically 
different  are  the  relative  duties  and  obligations  of  husband 
and  wife  in  their  business  and  financial  relations  at  the  pres- 
ent time  and  under  present  conditions  from  what  they  were 
under  the  common  law,  and  these  changes  would  be  worthy 
of  grave  and  careful  consideration,  even  if  it  were  true  that 
under  the  common  law  the  defendant  would  have  been  legally 
responsible  as  charged. 

Under  the  old  law  a  married  woman  could  make  no  con- 
tract binding  on  herself.  Under  our  statute  she  can  contract 
as  well  and  on  an  equal  footing  with  her  husband,  who  made 
the  contract  for  the  services  for  which  indemnity  is  sought. 

C.  B.  Smith,  P.  J.  This  was  a  writ  of  error  to  the  Circuit 
Court  of  Merger  County.  Plaintiffs  in  error  brought  suit  in 
assumpsit  against  the  defendant  in  error  and  filed  their  dec- 
laration alleging  that  on  the  first  day  of  July,  1889,  Josephine 
Artz,  the  wife  of  the  defendant,  while  living  with  her  hus- 
band, was  arrested  on  a  charge  of  murder  and  placed  in  the 
jail  of  Mercer  County,  and  that  afterward  in  the  month  of 
August,  1889,  she  was  removed  to  Ehnira,  Chemung  county, 
in  the  State  of  New  York,  where  the  crime  was  alleged  to 
have  been  committed.  That  the  plaintiffs  were  employed  by 
the  said  wife  of  the  defendant  to  advise,  counsel  and  assist 
her  in  regaining  her  liberty,  and  in  defending  her  against  the 
charge  of  murder,  and  that  plaintiffs,  at  her  request,  rendered 
legal  services  for  her,  and  furnished  aid,  and  expended  in  dis- 
bursements in  such  case  to  the  value  of  one  thousand  dollars. 
Avers  that  Josephine  Artz  was  innocent  of  the  charge 
and  that  the  services  of  the  plaintiffs  and  disbursements 
made  by  them  were  reasonably  necessary  for  the  protection 
of  the  life,  liberty,  comfort  and  health  of  Josephine  Artz. 
That  she  had  no  money,  property  or  means  of  her  own,  to 
pay  for  legal  services,  and  for  expenses  in  defending  herself 
against  said  charge,  and  that  the  defendant,  her  husband,  was 
abundantly  able   to  procure  the   services  of  attorneys  and 
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defray  the  expenses  of  her  defense,  but  refused  to  do  so,  or 
to  fnrnish  her  money  or  means  to  pay  for  the  same. 

Plaintiffs  aver  further  that  they  charged  and  relied  upon 
the  defendant  to  pay  them  for  their  services  and  disburse- 
ments in  such  a  defense,  which  plaintiffs  aver  were  reasonably 
worth  $1,000.  By  means  whereof  defendant  became  liable 
to  pay  said  sum  of  money,  etc.,  and  has  failed  and  refused  to 
damage  of  plaintiffs  in  $1,000.  The  defendant  filed  a  general 
demurrer  to  said  declaration,  and  issue  joined  to  the  same. 
The  court  sustained  the  demurrer.  Plaintiffs  elected  to  stand 
by  it,  and  thereupon  the  court  rendered  judgment  against  the 
plaintiffs  for  costs.  The  action  of  the  court  in  sustaining  the 
demurrer  and  rendering  judgment  against  the  plaintiff  for 
costs,  is  assigned  for  error. 

The  only  question  before  us,  is  whether  the  declaration 
stated  a  legal  and  valid  cause  of  action  against  the  defendant. 
If  the  legal  services  and  advances  made  to  the  wife  under  the 
circumstances  stated  in  the  declaration  were  necessary  within 
the  meaning  of  the  law,  then  the  declaration  is  good;  if  on  the 
contrary  they  were  not  necessary  then  the  declaration  is  bad. 
Upon  the  answer  to  this  question  in  the  affirmative  we  can 
entertain  no  doubt.  Bishop  in  his  work  of  Marriage  and 
Divorce,  Sec.  554,  Vol.  1,  says,  "Every  wife,  whatever  the 
husband's  circumstances,  is  entitled  to  food  and  clothing  to 
preserve  her  life  and  health,  and  to  medical  care  and  nursing 
when  sick.  And  in  general  terms,  necessaries  are  such  arti- 
cles of  food,  or  apparel,  or  medicine  or  such  medical  attend- 
ance or  nursing  or  such  provided  means  of  locomotion  or 
provided  habitation  and  furniture  or  such  provision  for  her 
protection  in  society  and  the  like  as  the  husband  considering 
his  ability  and  standing,  ought  to  furnish  his  wife  for  her  sus- 
tenance, and  the  preservation  of  her  health  and  her  comfort." 

Parsons  in  his  work  on  Contracts,  Vol.  1,  page  350,  says: 
"If  we  suppose  a  case  where  a  wife  perfectly  incapacitated  by 
infirmity  of  body  and  mind,  from  making  any  contract  at  all, 
is  supplied  with  necessaries  by  one  who  finds  her  driven  from 
home  and  ready  to  perish  and  who  now  comes  to  her  husband 
for  indemnity,  we  can  not  doubt  but  that  he  would  recover." 
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In  Shepard  v.  Machoul,  3  Campbell,  326,  Ellenborongli 
said  :  '*  If  she  (the  wife)  was  turned  out  of  doore  in  tlie  man- 
ner stated,  she  carried  alon^  with  her  credit  for  whatever  her 
preservation  and  safety  required.  She  had  a  right  to  appeal 
to  the  law  for  protection,  and  she  must  have  the-  means  of 
appealing  effectnally.  She  might,  therefore,  charge  her  hus- 
band with  the  necessary  expense  of  this  proceeding,  as  much 
as  for  necessary  food  and  clothing." 

In  the  Wisconsin  case  of  Warner  v.  Heiden,  cited,  28  Wis- 
517,  the  court,  after  saying  that  the  defendant  had  withdrawn 
from  his  wife  that  protection  which  it  was  his  duty  to  give 
her,  and  had  put  her  in  custody  witliout  cause,  uses  this  signifi- 
cant language :  '*  It  is  idle  to  say,  that  under  the  circumstances 
of  this  case,  legal  advice  and  assistance  was  not  necesea-ry  for 
her  protection  and  safety.  And  the  same  being  necessary, 
and  having  been  rendered  by  the  plaintiffs,  all  of  the  courts 
hold  the  principle,  and  we  now  add  another  to  the  list,  that 
he  must  pay  therefor." 

We  think  the  foregoing  cases  suflSciently  illustrate  the 
general  rule  as  to  the  liability  of  the  husband  for  legal  serv- 
ices rendered  under  the  circumstances  related  in  the  decla- 
ration. In  support  of  and  in  harmony  with  the  cases  from 
which  we  have  quoted  and  which  held  the  wife  may  recover 
for  necessary  legal  services,  we  cite  the  following  cases : 
Wilson  V  Ford,  37  Law  Journal  Exchequer,  60;  Turner  v. 
Eooks,  10  Adolphus  &  Ellis,  47,  also  reported  in  37  E.  C.  L. 
E.  35;  Brown  v.  Aekroyd,  English  L.  T.  E.  R  214;  Ottawa 
V.  Hamilton,  3  E.  L.  R  (N.  S.)  C.  P.  D.  393;  Rice  v.  Shep 
ard,  104  E.  C.  L.  R  332;  Stockcr  v.  Patrick,  Law  T.  R  (N. 
S.)  Vol.29,  507;  and  the  following  American  cases  also: 
Conaut  V.  Burnhain,  133  Mass.  503;  Morris  v.  Palmer,  39  N. 
II.  123;  Spray  berry  v.  Merk,  30  Georgia  i)0;  Porter  v.  Briggs, 
3S  Iowa,  166;  Paxton  v.  Johnson,  65  Iowa,  285;  Gosset  v.  Pat- 
ten, 23  Kansas,  341;  Handy  v.  Stockbridge,  62  Maryland, 
reported  in  Central  Law  Journal,  Yol.  9,  253;  Eay  v.  Adden, 
50  N.  H.  82;  Clyde  v.  Pavy  (Iowa),  36  K  W.  R  883. 

It  is  insisted  by  defendant  in  error,  however,  that  the 
Supreme  Court  of  this  State  has  adopted  a  different  rule,  and 
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Leld  that  legal  services  and  disbursements  rendered  to  a  wife  aio 
not  sucb  necessaries  as  can  be  charged  to  the  husband,  and 
we  are  referred  to  the  cases  of  McCulloch  v.  Murphy,  45  111. 
256,  and  Dow  v.  Eystcr,  79  111.  254,  as  supporting  this  view. 

We  do  not  think  either  of  these  two  cases  support  the  con- 
tention of  defendant  in  error.  In  the  case  of  Murphy  ats.  Mc- 
Culloch, there  had  been  a  suit  of  divorce,  brought  by  Murphy's 
wife  against  him.  The  court  allowed  Judge  McCulloch,  her 
solicitor,  $50  fees,  as^a  part  of  the  wife's  temporary  alimony. 
This  sum  was  paid  to  the  attorney  and  at  a  subsequent  term 
another  application  was  made  by  counsel  for  a  further  allow- 
ance, but  in  the  meantime  plaintiff  had  gone  back  to  her 
husband  and  was  living  with  him.  The  court  denied  the 
claim  for  further  fees  under  the  circumstances. 

The  case  of  Dow  v.  Eyster,  was  a  suit  brought  by  Dow 
against  Eyster,  to  recover  from  him  for  legal  services,  ren- 
dered for  the  wife  of  Eyster  in  a  suit  brought  by  her  against 
her  husband  for  divorce.  During  the  pending  of  the  divorce 
suit  the  court  allowed   the  wife  alimony  and  also  made  an 

m 

order  on  the  defendant  to  pay  Dow,  the  wife's  solicitor, 
$50,  which  was  paid  him.  On  the  trial  of  that  case  the  wife 
was  awarded  a  decree  of  divorce,  but  the  decree  provided  that 
no  other  alimony  (except  what  had  been  before  then  paid  in 
money  and  property)  should  be  allowed.  The  court  had  be- 
fore allowed  Dow  $50,  and  the  court  held  that  that  action 
was  final  and  conclusive.  The  court  holds  that  if  Dow  had 
not  thcQ  been  satisfied  with  that  amount,  he  bhould  have  asked 
the  court  for  a  further  allowance  while  the  whole  matter  was 
pending  before  the  court  with  full  power  to  adjudicate  on  all 
questions  between  the  parties,  including  the  power  to  allow 
for  legal  services  rendered  the  wife  in  that  suit.  We  think 
the  court  very  properly  held  that  Dow  could  not  again  come 
and  begin  an  original  suit  in  a  court  of  law  to  recover  more 
attorney's  fees  and  again  put  the  defendant  to  retry  the  ques- 
tion settled  in  the  divorce  proceedings,  and  that  such  a  pro- 
ceeding would  be  repugnant  to  every  principle  of  justice.  It 
is  also  said  in  that  case  that  an  action  at  law  can  not  be  main- 
tained against  a  husband  by  a  solicitor  who  may  prosecute  or 
defend  an  action  for  divorce  for  the  wife. 
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It  will  be  seen  here  that  the  court  limits  this  restrictic»n 
ap^ainst  the  right  to  bring  a  suit  at  law  for  legal  services  ren- 
dered to  the  wife,  to  services  rendered  in  divorce  proceedings. 
Neither  of  these  eases  give  any  color  to  the  claim  of  defend- 
ant in  error  that  legal  services  rendered  the  wife  may  not  be 
necessaries  to  her  which  may  be  charged  to  the  husband,  but, 
on  tlie  contrary,  they  both  expressly  recognize  such  to  be  the 
law.  But  both  cases  very  correctly  hold  that  the  solicitor 
should  make  his  demand  for  the  legal  services  rendered  to 
the  wife  in  the  divorce  suit,  where  the  court  has  full  power 
and  jurisdiction  over  the  whole  matter,  and  can  do  fnll  and 
adequate  justice  to  all  parties  and  their  solicitors  without  the 
trouble,  expense  and  vexations  of  suits  at  law.  Under  onr 
practice  and  under  onr  statute  the  courts  have  always  exer- 
cised jurisdiction  over  the  question  of  solicitors'  fees  in 
divorce  cases,  and  adjudicated  upon  the  rights  of  all  parties, 
and  have  always  allowed  or  disallowed  solicitors'  fees  for  the 
wife,  as  justice  and  equity  required.  The  same  course  was 
followed  in  the  two  cases  relied  upon  by  the  defendant  in 
error.  But  where  the  fees  sued  for,  as  in  this  case,  wei-e  not 
earned  in  a  divorce  or  other  alimony  proceeding,  but  in  a 
criminal  proceeding,  where  the  court  had  no  control  over  fees 
and  no  jurisdiction  in  the  matter,  then  such  suit  must  of  neces- 
sity be  an  original  proceeding  in  a  court  of  law  and  upon  the 
implied  assumi)sit.  Otherwise  a  legal  right  to  demand  pay- 
ment would  be  defeated  for  want  of  proper  form  of  action. 

An  examination  of  most,  if  not  all,  of  the  cases  relied  on 
by  the  defendant  will  show  that  they  grew  out  of  divorce 
suits,  and  that  the  solicitors'  fees  were  settled  in  the  principal 
suit.  But  while  this  mode  of  adjustment  was  adopted,  the 
great  preponderance  of  authorities  expressly  recognize  the 
necessity  of  the  wife  to  have  the  assistance  of  counsel,  and 
compel  the  husband,  by  direct  and  summary  proceedings,  to 
pav  for  such  services. 

In  addition  to  the  averments  in  the  declaration  (which  we 
hold  to  constitute  a  good  cause  of  action)  counsel  for  defend- 
ant in  error  inform  us,  in  their  primed  argument,  tliat 
"  Josephine  Artz  was  taken  from  the  house  and  protection  0/ 
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her  husband  by  the  strong  arm  of  the  law,  and  removed  to 
New  York  to  answer  to  the  charge  of  having  poisoned  her 
former  husband;"  and  they  further  declare  in  the  argument 
tliat  "there  was  no  legal  obligation  resting  on  the  husband  to 
furnish  (to  her)  the  means  of  defense;"  and  this  "under  the 
broad  principle  that  no  man  shall  be  made  debtor  without  his 
consent"  We  make  these  extracts  from  defendant's  argu- 
ment, not  for  the  purpose  of  construing  the  declaration  in 
the  light  of  them,  but  for  the  .purix)se  of  allowing  defendant 
himself,  through  his  counsel,  to  state  his  own  position,  mon- 
strous, inhuman  and  barbarous  as  it  is,  and  without  support 
ill  i*eason,  justice,  law  or  humanity.  What  last  extremity  of 
necessity  to  this  wife  could  have  been  greater  or  more  urgent, 
short  of  torture  itself,  than  there  was  u{)on  her,  seized  by  the 
officers  of  the  law  by  her  own  fireside,  at  her  own  house, 
under  her  husband's  roof,  where  it  was  her  duty  and  her  right 
to  be,  and  cai-ried  to  a  foreign  State  under  a  charge  of  inur- 
der  and  thrust  in  prison,  without  friends  or  money,  and  alone 
and  charged  for  her  life.  Then,  if  ever,  was  it  her  right  to 
feel  the  strong,  sup|^)orting  arms  of  her  luisband  about  Iier, 
and  then  it  was  his  highest  duty  and  lienor  to  keep  his  vows 
to  protect  his  wife,  and  defend  her  with  his  presence,  his 
counsel  and  his  money.  The  declaration  avers  that  ho  was 
abundantly  able  to  defend  her  and  employ  counsel  for  her, 
but  would  not.  It  is  admitted  tliat  medical  services  may  be 
necessary  for  the  wife  to  restore  her  to  health  or  save  her 
life,  and  why  are  the  services  of  an  attorney  not  equally  nec- 
essary to  save  the  wife  from  the  dungeon  or  the  scaffold? 
And  the  king  shall  answer,  and  say  unto  them:  **  Depart 
from  me,  ye  cursed,  into  everlasting  punishment  *  *  ♦ 
for  I  was  a  stranger  and  ye  took  me  not  in,  *  *  *  gick 
and  in  prison,  and  ye  visited  me  not"  This  was  the  fearful 
ma'ediction  hurled  by  the  great  Lawgiver  in  his  righteous 
indignation  against  those  who  would  not  visit  even  the 
stranger  who  was  sick  and  in  prison.  If  this  be  the  fate  of 
the  stranger  toward  his  fellows  in  prison  and  distress,  what 
shall  be  said  of  the  husband  who  turns  a  deaf  ear  to  the 
appeals  of  her  whom  he  has  sworn  to  cheri^rh,  love  and  pro- 

Vol  XXXVIII  » 
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tcct,  through  good  and  evil,  when  her  life  is  at  stake?  She 
was  not  absent  from  her  husband  or  her  house  voluntarily,  so 
as  to  place  her  in  anj  default  in  respect  of  her  duty  to  her 
husband.  The  presumption  is  that  she  was  innocent  of  the 
great  crime  with  which  she  stood  charged.  The  declaration 
avers  she  was  innocent,  and  the  demurrer  admits  the  fact,  and 
she  was  entitled  to  be  defended,  and  it  was  the  bounden  duty 
of  her  husband,  to  the  extent  of  liis  ability,  to  defend  her, 
and  when  he  failed  in  that  duty  then  she  had  the  legal  right 
to  employ  all  reasonable  and  necessary  agencies,  including 
that  of  counsel,  for  her  defense,  and  charge  her  husband's 
estate  with  such  necessary  and  reasonable  ex|)enditurcs. 

Counsel  err  in  contending  that  the  rule  of  law  ^^  that  no  man 
shall  be  made  another's  debtor  without  his  consent"  "is  a  broad, 
universal  legal  principle."  It  is  the  duty  of  the  husband  to 
support  and  maintain  his  wife  and  children,  to  provide  them  a 
home,  to  feed  and  clothe  them,  to  care  for  them  when  sick,  to 
protect  them  living  and  to  defend  them  in  their  persons  and 
cliaracter,  and  in  general  to  do  and  furnish  for  them  in  all 
respects  what  is  reasonable  and  appropriate  for  them  to  have 
and  enjoy,  according  to  his  station  in  life  and  his  ability  to  fur- 
nish such  things.  The  law  never  has  nor  never  can  sit  down 
in  order  and  give  a  name  to  a  limited  schedule  of  things 
which  shall  be  necessary  for  a  wife  or  child.  The  list  must  be 
left  open  and  enlarged  or  limited  as  occasion  shall  require. 
When,  therefore,  the  husband  being  able  to  furnish  these 
necessary  things  for  his  wife  or  children  and  neglects  or 
refuses  so  to  do,  then  he  may  be  made  debtor  without  his  con- 
sent to  any  man  who  will  furnish  the  necessary  things  to  his 
wife  and  children. 

We  are  of  opinion  that  this  declaration  is  good  and  that  the 
court  erred  in  sustaining  the  demurrer  and  in  rendering  judg- 
ment against  the  plaintiff  for  costs. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Meveraed  and  remanded. 
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Almet  Powell 

V. 

The  City  of  Gilman. 

Municipal  Corporations — Streets — Dedication  of—Faifure  to  Acknowh 
edge  Plat — Evidence^ 

1.  Where  a  tract  of  land  was  subrlivided  and  a  proper  plat  made  and 
recorded  and  the  streets  so  indicated  were  accepted  by  the  city  as  public 
streets  and  part  of  them  worked  for  years,  the  failure  of  the  parties  to 
acknowled&re  the  plat  was  immaterial  so  far  as  the  dedication  of  the  streets 
was  concerned.  In  an  action  by  the  city  for  obstructing  one  of  such  streets 
it  is  unimportant  whether  the  dedication  was  statutory  or  common  law. 

2.  The  city  was  not  bound  to  open  and  work  all  the  streets  in  the  subdi- 
vision at  onoe  in  order  to  maintain  their  public  character. 

[Opinion  filed  Decembers,  1890.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Mr.  C.  H.  Patson,  for  appellant 

Messrs.  S.  8.  Conk  and  Kay,  Euans  &  Kay,  for  appellee. 

C.  B.  Smith,  P.  J.  This  was  a  prosecution  begun  by  appel- 
lee against  appellant  before  a  justice  of  the  peace  charging 
him  with  the  violation  of  an  ordinance  of  the  city.  The  offense 
charged  was  the  closing  up  and  obstructing  a  certain  street  in 
the  city.  Tlie  defendant  was  convicted  before  the  justice 
attd  took  his  appeal  to  the  Circuit  Court  where  he  was 
again  convicted  and  he  now  appeals  to  this  court,  and  asks  for 
a  reversal  of  the  judgment 

There  is  no  denial  on  the  part  of  appellant  of  the  charge 
that  he  fenced  up  and  closed  what  is  claimed  by  appellee 
to  be  a  street  in  the  city;  but  he  denies  that  there  is  any  street 
there.  The  existence  or  non-existence  of  the  street  is  the 
only  question  involved  in  this  appeal,  and  upon  that  question 
we  have  no  doubt  but  that  tlie  street  did  exist 
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The  defense  insists  there  never  was  any  dedication  of  the 
streets  to  the  citj.  But  the  proof  shows  that  Mosher  and 
Dent  about  twenty  years  ago  laid  out  the  ground  in  dispute 
into  lots,  and  blocks,  streets  and  alleys,  properly  made  and 
recorded  it,  but  neglected  to  acknowledge  the  plat  The 
very  fact  of  so  making  such  plat  and  dividing  the  land  into 
lots,  blocks,  streets  and  alleys,  and  recording  it,  was  of  itself 
a  dedication  to  the  public  use  of  the  streets  and  alleys;  whether 
it  was  a  statutory  or  common  law  dedication  is  wholly  imma- 
terial. The  proof  is  clear,  that  the  city  accepted  the  plat  and 
dedication  with  all  its  streets  and  alleys.  The  city  did  work 
on  the  street  in  question  and  other  streets  in  the  same 
addition;  Mosher  and  Dent  acknowledged  and  treated  them 
as  streets;  property  was  sold  and  described  by  lots  and  blocks 
according  to  said  plat;  sewers  were  put  in  some  of  the  streets* 
others  worked  and  graded;  some  of  the  streets  in  that  addi- 
tion have  been  in  constant  use  by  the  public;  city  officers  have 
been  elected  from  that  addition.  The  evidence  was  full  and 
ample  to  show  corporate  acceptance  and  control  of  the  streets 
and  alleys  dedicated  to  the  public  by  Mosher  and  Dent  under 
this  plat.  The  city  was  not  bound  to  open,  grade  and  work 
all  the  streets  and  alleys  in  this  addition  at  once  in  order  to 
maintain  their  public  character,  and  keep  them  in  existence 
for  public  use  when  needed. 

Nor  was  the  city  bound  to  produce  the  certificate  of  publi- 
cation of  the  ordinance  twenty  years  ago,  showing  an  exten- 
sion of  the  boundaries  of  the  city.  That  fact  might  be  shown 
by  parol  if  necessary;  but  that  question  could  not  arise  in  this 
suit.  The  city  was  not  bound  to  prove  its  corporate  existence. 
It  was  sufficient  to  prove  the  trespass  and  then  to  prove  that 
it  was  committed  within  the  corporate  limits  of  the  city, 
and  that  the  obstruction  was  across  a  public  street.  All  this 
we  think  was  sufficiently  proven;  and  finding  no  eri*or  in  the 
record  the  judgment  is  affiimed. 

Judgment  (affirmed. 
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F.  E,  Foster 

V. 
T.   N.  BOUE  AND  VOLNEY  WeAVER. 

Libel — Wor€U  not   lAhelcui — Demurrer  Sustainrd. 

Where,  in  a  declaration  in  an  action  for  libel,  the  supposed  actionable 
words  charged  were  the  calling  of  the  plaintiff  **a  little  insignificant 
puppy,"  and  that,  in  a  certain  contingency,  he  would  "lie,"  it  is  held: 
As  the  declaration  contained  no  inuendo  and  no  allegations  of  special  dam- 
ages, that  the  demurrer  to  the  declaration  was  properly  sustained. 

[Opinion  filed  December  8,  1890.] 

In  error  tQ  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Alfrkd  Sample,  Judge,  presiding. 

Mr.  C.  H.  Payson,  for  plaintiff  in  error. 

Mr.  Fbee  p.  Morris,  for  defendants  in  error. 

Lacby,  J.  The  plaintiff  in  error  brought  suit  against  the 
defendants  in  error  to  recover  damages  in  an  action  on  the 
case,  for  defamation  of  character  by  libel.  The  court  below 
sustained  a  demurrer  to  the  declaration  and  the  plaintiff  in 
error  abiding  his  declaration  rendered  judgment  against  him 
.  for  costs.  To  reverse  this  judgment  this  writ  of  error  is  sued 
out  and  plaintiff  in  error  assigns  for  error  the  sustaining  the 
demurrer. 

The  supposed  actionable  words  were  contained  in  a  certain 
letter  averred  to  have  been  delivered  by  defendant  in  error 
Bone  to  his  co-defendant  Weaver,  who  then  being  the  editor 
of  the  newspaper  called  the  "Loda  Times,"  published  it 
therein.  The  alleged  defamatory  words  are  as  follows:  "You 
(meaning  the  plaintiff)  little  insignificant  puppy."  "We  want 
nothing  more  to  do  with  you.  Should  we  accept  your  prop- 
osition you  would  either  back  out  or  lie  out  of  it"  These 
words  were  charged  to  be  false,  malicious  and   intended  to 
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degrade  the  plaintiff  in  error  in  his  f^ood  name,  and  subject 
liim  to  public  ridicule  and  contempt  and  claim  special  dam- 
ages in  the  sum  of  $5,000.  There  is  no  inuendo  in  the  decla- 
ration pointing  the  meaning  of  the  said  supposed  libeloui? 
words,  nor  is  any  special  damages  laid.  It  is  admitted  that 
the  words  are  not  such  as  would  be  actionable  in  case  of 
verbal  slander,  but  it  is  insisted  that  they  are  so  in  a  written 
publication. 

The  article  does  not  charge  the  plaintiff  in  error  with  lying 
or  that  he  ever  had  lied  or  told  an  untruth;  it  simph^ 
expressed  the  opinion  of  the  writer  that  in  a  certain  event 
he  would  lie.  This  kind  of  a  prediction  we  think  could  have 
very  little  effect  on  the  public  mind  and  is  not  libelous.  The 
only  other  serious  matter  is  the  appellation  of  ^Mittle  insig- 
nificant puppy."  This,  we  think,  without  further  specifica-"^ 
tion  of  how  and  in  what  manner  plaintiff  in  error  was  in  any 
way  like  a  little  puppy,  or  how  he  was  insignificant,  would 
not  be  actionable.  And  we  can  not  think  such  a  comparison 
could  have  any  serious  effect  on  the  plaintiff  in  errors  char- 
acter, or  make  him  shunned  or  despised  by  the  public.  We 
think  it  would  have  a  tendency  to  injure  the  character  of  the 
writer  quite  as  much  as  that  of  the  pei'son  to  whom  it  was 
addressed. 

While  this  publication  was  highly  improper  and  discour- 
teous to  plaintiff  in  error  in  the  extreme  we  can  not  think  it 
libelous.  It  neither  impeached  his  honesty,  virtue  or  repu- 
tation in  any  other  particular  as  we  understand  it,  in  such  a 
degree  as  to  expose  him  to  public  hati*ed,  contempt,  ridicule^ 
or  financial  injury,  nor  does  it  charge  him  with  a  moral  turpi- 
tude or  with  being  afflicted  with  any  loathsome  disease.  It' 
is  not  explained  in  the  declaration  what  the  proposition  was 
which  plaintiff  in  error  had  made  to  defendant  in  error,  Bone, 
which  called  forth  such  an  improper  letter.  It  may  have  been 
to  play  a  base  ball  game  on  a  wager,  or  some  other  trivial 
matter  like  it  and  in  the  absence  of  such  explanation  we  must 
presume  it  was  eome  matter  of  slight  importance,  and  whicli, 
when  understood  as  the  public  would  understand  it,  would 
make  the  whole  thing*  ridiculous. 
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We  do  not  think  the  snpposed  libelous  words  came  within 
the  spirit  of  the  rule  in  any  of  the  decided  cases,  although 
some  of  them  go  a  great  way  and  hold  matters  to  be  libelous 
which  hardly  would  be  thought  so  at  the  present  day.  In 
order  to  hold  written  words  libelous,  the  court  ought  to  bo 
able  to  see  that  a  party's  reputation  was  liable  to  be  injured 
in  some  serious  and  material  manner.  To  hold  every  little* 
contemptuous  expression  written  by  one  concerning  another 
libelous,  would  be  well  calculated  to  bring  the  entire  action^ 
into  contempt  and  disrepute.  ^ 

The  statutory  definition  of  libel  is  as  follows:  *^  A  libel  is 
a  malicious  defamation  expressed  either  by  printing  or  by 
signs  or  pictures,  or  the  like,  tending  to  blacken  the  memory 
of  one  who  is  dead,  or  to  impeach  the  honesty,  integrity  or 
virtue  or  reputation,  or  publish  the  natural  defects  of  one 
who  is  alive,  and  thereby  expose  him  or  her  to  public  hatred, 
contempt  or  ridicule."  Chap.  30,  Divis.  10,  Sec.  9  K.  S. 
Gross,  1869. 

From  what  we  have  said  it  will  appear  that  the  case  does 
not  fall  within  the  above  statutory  definition. 

We  therefore  think  the  court  held  properly  in  sustaining 
the  denmrrer  to  the  declaration. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed* 
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V. 

George  Chessmond. 

Mafifer  and  Servant — Personal  Injuries — Contributory  Negligence-^ 
Assumption  of  Risk, 

1.  Where  a  party  voluntarily  sroes  into  a  known  dan^r  while  pursuing 
his  duties,  not  required  or  forced  so  to  do  by  the  masteri  and  is  injured,  he 
can  not  recover. 

2.  Where  plaintiff,  an  employe  in  defendant's  coal  mine,  was  injured 
by  a  rock  fdlliug  upon  him  from  the  roof  of  one  of  the  passages,  and  it 
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appeared  that  the  dani^erous  condition  of  the  roof  was  as  well,  or  better, 
known  to  plaintiff  than  to  any  other  person,  and  that  be  did  not  notify 
defendant  or  hia  fori  man  of  the  danger,  it  is  held:  That  he  could  not  recover. 

[Opinion  filed  December  8,  1890.] 

Appral  from  the  Circuit  Court  of  LaSalle  County;  tlio 
Hon.  Geokgb  W.  Stipp,  Judge,  preeiding. 

Messrs.  O.  Chubbuck,  McDouoall  &  Chapman  and  A.  J. 
O'CoNOB,  for  appellant. 

Mr.  M.  T.  Moloney,  for  appellee. 

Lacet,  J.  Tliis  was  a  suit  brought  by  appellee  against  the 
api^ellant  to  recover  for  damages  resulting  from  an  injury 
received  by  him  while  engaged  as  a  miner  in  the  coal  mine  of 
the  latter. 

The  gi*avaroen  of  the  charge  as  contained  in  the  declaration 
16  that  appellant  was  the  owner  and  operator  of  a  coal  mine 
in  which  appellee  was  employed  to  mine  coal,  and  that  it  was 
his  duty  to  keep  the  entry  ways  leading  from  the  shaft  to 
different  portions  of  the  mine  and  cells  securely  propped  and 
in  good  repair  and  condition  so  that  the  stones  and  coal  upon 
said  roof  would  be  secure;  that  it  was  required  by  law  that 
appellant  should  examine  'such  mine  and  keep  such  entry  ways 
and  roofs  thereof,  in  good  and  sufficient  repair  and  safe  for 
travel.  It  was  then  charged  that  appellant  failed  in  the  above 
particulars,  and  by  reasont  hereof  the  appellee,  while  in  the 
exercise  of  care  and  caution,  and  while  he  was  engaged  as  a 
miner  in  passing  on  and  along  one  of  said  entry  ways  adjacent 
to  the  room  in  which  he  worked,  was  struck  and  injured  by 
falling  rock  and  coal  from  the  roof  of  said  entry  way. 

There  was  a  trial  upon  issue  being  joined  and  the  jury 
returned  a  verdict  for  appellee  for  $3,000,  upon  which  after 
overruling  a  motion  for  a  new  trial  judgment  was  rendered. 

From  ^is  judgment  this  appeal  is  taken,  and  the  judgment 
sought  to  be  reversed  and  several  grounds  of  error  assigned, 
chiefly  that  the  verdict  is  against  the  weight  of  the  evidence, 
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that  the  court  gave  erroneus  instructions  for  appellee  an,d 
admitted  improper  evidence  on  liis  part. 

We  will  examine  the  first  cause  assigned  for  error  first. 

The  facts  of  the  case  appear  in  substance  about  as  follows: 
There  never  were  any  props  or  support  to  the  roof  main- 
tained in  the  mine  of  appellant  and  the  roof  was  of  a  mate- 
rial called  soap  stone  and  was  as  a  rule  an  ordinarily  safe  roof 
thous^h  not  as  good  as  roofs  of  some  other  material.  But  it 
also  appears  that  appellee  accepted  employment  under  appel- 
lant and  continued  therein  fully  knowing  the  condition  of  the 
mine  so  far  as  props  and  supports  were  concerned  and  with- 
out exacting  any  promise  from  appellant  that  any  would  be 
placed  in  the  mine.  The  immediate  cause  of  the  accident 
was  the  falling  of  a  rock  or  bowlder  that  hung  in  the  roof  of 
an  entry  way  near  room  22,  where  appellee  was  at  work  run. 
ning  coal,  and  under  which  he  was  passing  at  the  time  it  fell, 
in  the  discharge  of  his  duty,  to  see  if  he  could  get  any  cars 
or  to  find  out  whether  the  mules  had  quit  or  not  on  three- 
quarters  time.  The  accident  happened  and  the  rock  fell  on 
him  at  a  point  about  twenty  feet  from  the  mouth  of  the 
room  where  he  had  been  at  work. 

It  appeal's  from  the  evidence  of  the  appellee  himself  that  at 
about  two  o'clock  of  the  day  he  was  injured  and  a  short  time 
prior  to  the  accident  that  he  was  called  upon  by  one  Stubbs, 
an  employe  of  the  appellant,  to  assist  in  fixing  a  rail  in 
the  track  immediately  under  the  rock  in  question.  Stubbs 
requested  liim  to  sit  down  with  his  back  against  the  ribbed 
side  and  hold  the  rail  with  his  feet  until  he  pounded  the 
spikes  in  with  his  big  sledge.  He  looked  up  and  seeing  there 
was  danger  while  sitting  down  to  hold  the  rail  with  his  feet 
he  gotap,  refused  to  assist  and  returned  to  his  room.  The 
appellee  testified  that  he  saw  there  was  a  dangerous  loose 
rock.  About  three-quarters  of  an  hour  after  this  the  acci- 
dent happened  as  above  stated.  He  iilso  stated  that  the  roof 
or  rock  was  about  three-quarters  of  an  inch  separated  from 
the  other  and  '^  they  ascertain  whether  a  roof  is  sound  by 
sounding  it  with  a  pick  or  other  instrument  and  tell  by  the 
sound.''    Neither  he  nor  Stubbs  sounded  it.    He  stated  he  did 
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not  know  when  tho  rock  wonid  fall  bnt  knew  it  was  liable  to 
fall  at  any  moment.  Stubbs  did  not  think  it  was  dangerous. 
Stubbs  had  no  control  over  the  appellee,  he  was  a  common 
laborer  in  the  mine  the  same  as  appellee  and  paid  bj  the  da  v. 
Api>ellee  did  not  notify  Anderson,  who  hired  and  discharged 
the  men  and  controlled  them  and  he  knew  of  no  one  else  who 
did.  The  appellee  thinks  the  rock  would  fall  down  at  the 
tonch  of  a  pick.  He  testified  he  did  not  take  it  down 
because  he  had  nothing  to  do  with  it  and  it  w^as  not  his  work* 
The  appellee  says  the  reason  why  he  went  into  so  dangerons 
a  place  was  because  he  was  in  a  hurry  and  did  not  notice  and 
did  not  think  about  it  Stubbs  was  not  a  man  that  had  any 
particular  class  of  work  to  oversee  and  to  do,  he  did  any  kind 
of  work  he  was  ordered  to  do.  The  testimony  of  Wright, 
however,  shows  that  he  notified  Anderson  that  there  was  a 
bad  rock  in  the  left  entry  that  he  wanted  to  attend  to.  This 
Anderson  utterly  denies  in  his  testimony  and  it  would  seem 
to  us  from  all  the  evidence  and  circumstances  he  was  most 
entitled  to  credit,  but  we  would  not  be  understood  as  saying 
that  the  jury  was  not  justified  in  believing  Wright  if  they  did 
so  believe  him.  Tlie  appellee  the  next  day  after  giving  hit? 
first  evidence  again  came  on  the  witness  stand  and  denied 
swearing  to  certain  statements  concerning  the  dangerousness 
of  the  rock  and  tried  to  modify  his  testimony,  bnt  we  are  well 
satisfied,  all  of  it  considered,  it  must  be  understood  that  he  was 
aware  that  the  rock  was  dangerous  as  he  was  in  a  position  to 
and  did  look  at  it  and  saw  that  it  had  parted  from  the  balance 
of  the  roof  three-quarters  of  an  inch  which  he  never  denied, 
and  that  he  then  and  there  refused  to  remain  under  it  In 
our  opinion  according  to  the  undisputed  facts  in  the  case  the 
verdict  was  manifestly  against  the  weight  of  the  evidence. 
It  can  not  be  well  contradicted  that  the  appellee  knew  more 
about  the  dangerous  condition  of  the  rock  than  Anderson  or 
any  one  else,  because  he  had  seen  the  dangerons  indications 
which  he  well  understood.  He  was  of  the  opinion  that  a 
touch  of  tho  pick  would  have  started  the  rock  down.  He 
also  knew  he  could  tell  absolutely  the  condition  of  the  rock 
by  ta[)ping  on  it  with  a  pick  yet  he  took  no  pi-ecaution  what' 
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ever  to  make  any  test  or  to  let  it  down,  but  recklessly  went 
under  it  with  full  knowledge  of  its  dangerous  character;  even 
not  taking  the  trouble  to  notify  Anderson,  the  overseer  of  the 
mine,  that  the  rock  was  dangerous  and  to  remove  it.  So 
heedless  was  he  that  he  never  thought  of  it  any  more  but 
went  under  it  w^ithout  further  examination  or  without  tak- 
ing the  least  precaution  while  he  could  liave  taken  another 
passage-way  out  of  his  room. 

If  this  kind  of  negligence  could  be  shown  up  against  Ander- 
son how  abundant  would  have  been  the  evidence  of  negligence 
on  appellant's  part.  But  the  rule  of  law  is  that  both  parties 
must  exercise  care  and  caution.  The  defendant,  in  order  to 
entitle  the  plaintiflE  to  recover,  must  be  shown  by  a  prepon- 
derance of  the  evidence  to  have  been  negligent  and  also  it 
must  be  shown  that  plaintiff  himself  was  in  the  same  exercise 
of  care  and  caution.  It  is  a  well  settled  law  of  this  and  most 
other  States,  if  not  all,  that  where  a  servant  continues  in  the 
employ  of  a  master,  knowing  that  the  employment  is  danger- 
ous, and  also  all  the  conditions  under  which  he  must  labor,  he 
takes  the  risk  of  the  dangerous  machinery  or  surroundings, 
and  if  he  is  injured  in  consequence  he  can  not  recover,  unless 
he  has  brought  tliis  knowledge  to  the  employer  and  exacted 
a  promise  of  improvement,  when  he  may  remain  in  the  mas- 
ter's employ  a  reasonable  time  at  hisri^k.  It  is  also  the  law  if 
a  party  Vi)luntarily  goes  into  a  known  danger  while  pursuing 
his  duties  not  required  or  forced  to  by  the  master  and  is 
injured  he  can  not  recover.  We  cite  as  fully  sustaining  the 
above  principles  the  following  cases  furnished  us  in  appellant's 
brief:  Morris  v.  Gleason,  1  111.  A  pp.  510,  and  cases  there  cited; 
C.  &  E.  I.  R.  R.  Co.  V.  Geary,  110  111.  383;  Camp  Point 
Mfg.  Co.  V.  Ballon,  Tl  111.  417;  St.  L.  &  L.  Ry.  Co.  v.  Britz, 
72  III.  257;  C.  &  A.  R.  R.  Co.  v.  Monroe,  85  III.  25; 
Wharton's  Law  of  Negligence,  Sec.  214.  Many  other  cases 
might  be  cited  but  these  are  enough  to  clearly  show  the  rule. 
Applying  the  law  to  the  facts  we  can  not  see  how  the  jury 
could  return  tlie  verdict  it  did.  Certainly  greater  negligence 
appears  on  the  part  of  appellee  than  appellant. 

We  think  also  the  court  erred  in  not  sufficiently  guarding 
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tbe  apt^elleo's  first  instrnction  in  respect  to  bis  negligence. 
The  instruction,  among  other  things,  reads:  **And  if  the 
jury  further  believe  from  the  evidence  that  in  going  after 
said  cars  he  (plaintiff)  was  in  the  line  of  his  ordinary  work 
and  was  then  exercising  ordinary  care  to  prevent  being 
injured,  etc.,  then  the  jury  should  find  for  the  plaintiff."  It 
appears  from  the  evidence  tliat  tbe  most  of  the  negligence 
was  in  going  under  the  rock  at  all  under  the  circumstances, 
not  in  the  manner  of  going  under  it  as  the  jury  might  well 
understand  from  the  instruction.  However,  we  might  feel 
disposed  to  overlook  this  error,  as  the  appellee's  instructions 
were  full  upon  this  point,  were  the  verdict  supported  by  the 
evidence. 

Tliere  is  one  objection  to  appellee's  evidence  that  we  think 
is  well  taken,  and  that  is,  the  court  allowed  him  to  show  that 
at  the  time  of  the  accident  the  appellant  kept  no  book  wherein 
a  statement  of  the  condition  of  the  mine  was  kept  each  morn- 
ing. Sec.  4,  October,  1887,  entitled  "  Miners,"  roquii-es  such 
a  record  for  the  "  examination  of  the  inspector."  We  can 
not  see  for  what  purpose  this  was  introduced.  There  was  no 
allegation  in  the  declaration  that  the  injury  was  caused  by  the 
omission  to  keep  such  a  book,  hence,  it  was  not  proper  to 
introduce  the  evidence.  It  might  have  a  tendency  to  preju- 
dice the  jury  unjustly  against  appellant  by  showing  a  general 
violation  of  the  statute.  The  other  objections  to  evidence  we 
can  not  see  are  well  taken.  For  the  above  reasons  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Jie  versed  and  remanded. 


The  City  of  Kankakee 

V. 

The  Kankakee  Water  Company. 

Contractu^ Action  for    Hydrant  Rental— Filtering  Process—Whether 
According  to  Contract, 
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In  an  action  brought  to  recover  hydrant  rental  for  one  quarter  where  the 
defense  was,  as  to  a  part  of  the  chiim,  that  plaintiff  had  not  furnished 
properly  filtered  water,  in  accordance  with  itfl  contract,  for  a  portion  of 
the  period  for  which  rent  was  claimed,  it  is  held:  That  the  evidence  failed 
to  show  that  plaintiff  had  not  complied  with  the  contract 

[Opinion  filed  Deceniber  8,  1890.] 

Appeal  from  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  N.  J.  PiLSBUBY,  Judge,  preeiding. 

Mr.  W.  PoTTBB,  for  appellant. 
Mr.  H.  K.  Whbeleb,  for  appellee. 

Laoet,  J.  This  was  a  suit  by  appellee  to  recover  for  one 
quarter  of  a  year's  hydrant  rental  under  a  contract  with 
appellant  to  furnish  it  water  for  fire  and  other  city  purposes 
for  the  use  of  the  inhabitants  of  the  city.  The  claim  sued  on 
was  for  the  quarter  ending  October  1,  1889,  and  was  for 
$1,250.  There  was  an  attempted  defense,  set  up  by  appellant 
by  the  third  special  plea,  to  the  claim  for  rental  for  the  month 
of  July,  amounting  to  $416.66f ,  to  this  effect,  that  the  contract 
required  the  appellee  to  at  all  times  furnish  pure  water  and  to 
at  all  times  maintain  such  filtering  process  as  shall  render  the 
water  pure,  etc.,  and  that  the  appellee  had  not  before  and 
during  the  month  of  July,  put  in  such,  or  any,  filtering  proc- 
ess as  would  render  theJ  water  pure,  etc.,  and  that  the  said 
water  was  during  said  month  unsuited  and  unfit  for  use,  etc., 
and  by  the  4th  plea  notice  was  averred  and  the  plea  claimed 
offset  as  to  all  July  after  the  9th,  $295.40. 

Finally  it  was  agreed  that  all  special  pleas  should  be  with- 
drawn and  the  cause  heard  under  general  issue.  Tlie  cause 
having  been  heard  by  the  court  without  a  jury  it  rendered 
judgment  for  the  amount  of  the  claim  including  July. 

From  this  judgment  this  appeal  is  taken.  It  will  not  be 
necessary  for  us  to  go  over  the  evidence  in  detail,  and  we 
will  therefore  only  announce  our  conclusions.  The  contract 
provided  '^that  in  case  said  company  neglects  or  refuses  to 
maintain  such  filtering  process  to  keep  the  water  pure  after 
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reasonable  notice  by  (appellant),  then  the  said  company  sball 
forfeit  the  hydrant  rental  prescribed  in  the  ordinance  nntil 
Buch  filtering  processes  are  provided.  Sec.  5  of  tlie  ordinance. 
In  onr  judgment  the  evidence  fails  to  show  that  appellant 
gave  the  required  notice,  and  to  allow  thereafter  the  reason- 
able time  to  perfect  the  filtering  process  required  by  the 
ordinance;  but,  on  the  contrary,  the  apj)ellee  did  provide  the 
process  as  soon  as  it  reasonably  could,  after  discovering  the 
defect  in  the  one  it  had  provided,  and  it  did  so  within  one 
month  thereafter.  Under  all  the  evidence  we  think  tlie 
court  below  was  fully  justified  in  finding  tliat  the  company 
did  provide  a  sufficient  filtering  process  in  a  reasonable  time 
after  notice  of  the  defects  of  the  former  one,  and  was  justi- 
fied in  rejecting  the  appellant's  claim  of  rebatement  of  the 
rental. 

Seeing  no  error  in  the  record  the  judgment  of  the  conrt 

below  is  affirmed. 

Judgment  affirmecL 


George  G.  Keefeb 

V. 

Charles  C.  Guffin, 


Exempt  ion  ft — Tttaue  of  Execution  to  l%co  Different  Counfies—f^ehedule — 
Debfor  can  not  be  Deprived  of  Bight  qf  Selection  by  Wrongful  Act  of 
Plaintiff. 

Where  executions  on  a  judgment  are  isened  to  two  counties  and  a  levy 
made  in  one  county  nnd  the  debtor  files  his  schedule  and  makes  bis  selection 
iof  exempt  property,  but  the  sheriff,  by  direction  of  plaintiff,  wToncfullr  re- 
tains poi^sesFion  of  exempt  property,  and  thereupon  a  levy  is  made  in  the 
other  county,  and  the  debtor  schedules  and  makes  his  selection  of  exempt 
property,  not  inclu<linfr  in  his  selection  the  property  retained  by  the 
sheriff  in  the  first  county,  whereupon  the  sheriff  makings  the  second  levy 
demands  the  property  held  by  the  first  sheriff,  the  fact  that  the  debtor  did 
not,  beinfr  legally  unable,  comply  with  this  demand  does  not  warrant  the 
sheriff  in  levying  on  property  selected  as  exempt  by  the  debtor. 

[Opinion  filed  December  8, 1890.] 


Second  District— May  Term,  1890.        623 

Keefer  v.  GuflSn. 

Appkal  from  the  Circuit  Court  of  Whiteside  County;  the 
Hon.  William  Bkown,  Judge,  presiding. 

Mr.  O.  F.  Woodruff,  for  appellant. 

Mr.  L.  T.  Stocking,  for  appellee. 

Upton,  J.  This  is  a  suit  in  replevin  by  appellee  against 
appellant  for  property  in  the  writ  described.  Appellant 
justifies  as  sheriff  of  Whiteside  County,  under  an  execution 
levy,  based  upon  proceedings  hereafter  stated.  On  the  22d 
of  September,  1888,  the  First  National  £ank  of  Morrison 
recovered  a  judgment  against  appellee,  before  a  justice  of  the 
peace  in  Whiteside  County,  for  $107.30.  Appellee  then  was 
and  has  since  continued  the  head  of  a  family,  residing  there* 
with.  Upon  this  judgment  several  executions  were  issued, 
the  property  levied  upon  by  virtue  thereof  being  released  by 
schedule  appraisement  and  selection  under  the  statute,  by 
appellee,  which  are  not  deemed  necessary  in  a  legal  point  of 
view  to  be  further  noted,  however  such  proceedings  may  be 
regarded  in  point  of  ethics.  Those  several  executions  hav- 
ing been  returned  to  the  justice  who  issued  the  same  *'not 
satisfied,"  the  bank  as  such  judgment  creditor,  on  the  19th  of 
December,  1888,  caused  a  transcript  of  its  said  judgment  to 
be  certified  to  the  clerk  of  the  Circuit  Court  of  Whiteside 
County,  as  provided  by  statute,  and  then  caused  two  execu- 
tions to  be  issued  thereon  by  such  clerk,  the  one  to  the  sheriff 
of  Whiteside  County,  and  the  other  to  the  sheriff  of  Lee 
County.  The  executions  were  placed  in  the  hands  of  the 
respective  sheriffs  of  said  counties  on  the  20th  and  21st  of 
December,  1888,  to  execute.  On  the  22d  of  December,  1888, 
the  sheriff  of  Lee  County  levied  the  one  execution  by  him 
held  upon  one  pair  of  horses,  a  double  harness  and  wagon, 
then  the  property  of  appellee,  and  took  possession  thereof. 
Appellee  scheduled  all  his  property  in  due  form  as  provided 
by  statute,  including  in  sucli  schedule  all  the  property  of 
appellee  in  Lee  and  Whiteside  Counties.  After  appraisement 
thereof  appellee  made  selection  pursuant  to  the  statute, 
uicluding  therein  the  whole   property  levied  upon  in    Lee 


624  Appellate  Courts  of  Illinois. 

Vol.  88.]  Keefer  v.  Guffin. 

County,  amounting  to  near  $240  as  appraised;  and  the  balance 
of  exemption  allowed  him,  appellee  selected  from  household 
furniture  enumerated  in  the  schedule  being  at  appellee's  place 
of  residence  in  Whiteside  County,  leaving  some  property 
scheduled  and   not  selected  as  exempt  in  Wliiteside  County. 

On  the  24th  of  December,  1888,  the  appellant,  as  sheriflF 
of  Whiteside  County,  holding  the  other  execution  issued 
upon  the  same  judgment,  as  stated,  levied  upon  the  appellee's 
personal  property  in  Whiteside  County,  being  the  same 
pro^ierty  enumerated  in  the  schedule  of  appellee  made  to  the 
slieriflE  of  Lee  County  as  above  stated  upon  the  other  execu- 
tion, and  not  selected  by  appellee  as  exempt  upon  that  execu- 
tion. Upon  the  making  of  which  last  mentioned  levy  by 
ap]>ellant,  appellee  again  scheduled  as  required  by  statntc 
and  appraisement  being  duly  made  the  appellee  selected  all 
the  property  then  levied  upon  in  Whiteside  County,  not 
selecting  the  property  as  exempt  before  mentioned  in  Lee 
County.  Thereupon  appellant  as  such  sheriff  demanded  of 
appellee  that  he  turn  over  and  deliver  to  him  to  apply  upon 
the  execution  within  the  ensuing  twenty-four  hours  the 
balance  and  residue  of  appellee's  personal  property  so  sched- 
uled by  him  and  not  selected  as  exempt  under  the  execution 
lield  by  appellant.  The  property  so  demanded  being,  in  fact, 
the  two  horses,  harness  and  wagon  scheduled  as  being  in  Lee 
County. 

It  is  conceded  that  at  the  time  of  making  such  demand,  the 
horse?,  harness  and  wagon  demanded  were  in  the  possession 
of  the  sheriff  of  Lee  Coimty,  who  refused  to  surrender  the 
same  to  ap])enee,  by  the  order  and  direction  of  the  bank, 
plaintiff  in  execution,  notwithstanding  the  schedule,  appraise- 
ment and  selection  by  appellee  thereof  as  stated.  And  it  is 
further  conceded  that  at  the  time  of  making  such  selection 
upon  the  execution  levy  made  by  the  appellant,  as  well  as  at 
the  time  of  the  making  of  such  demand  for  the  delivery  of  the 
horses,  harness  and  wagon  in  Lee  County,  to  appellant,  api>e1- 
Ice  offered  to  turn  the  same  over  to  appellant  for  levy  and 
application  upon  such  execution,  and  offered  to  deliver  the 
property  to  appellant  as  soon  as  the  same  should  be  released 
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or  redelivered  toliiic  by  the  slieriflFof  Lee  County.  Appellee 
not  being  able  to  deliver  the  property  so  demanded  for  the 
cause  above  stated  at  the  time  demanded,  appellant  levied 
the  execution  so  held  by  him  on  the  property  in  question. 
This  action  was  brought  to  recover  the  same  after  demand 
thei-efor. 

The  trial  in  the  circuit  was  by  the  court,  a  jury  being 
waived,  who  found  the  property  in  appellee,  and  he  had  judg- 
ment therefor.     An  appeal  was  taken  to  this  court 

Two  questions  are  sought  to  be  raised  by  the  record 
before  us. 

1.  Can  an  execution  issued  by  the  clerk  of  the  Circuit 
Court  upon  a  transcript  of  a  justice  of  the  peace,  pursuant  to 
Sec.  95,  Chap.  79,  Starr  &  C.  111.  Stats.,  be  levied  upon  per- 
sonal property  of  the  defendant  therein  ? 

2,  Was  appellee  excused  for  the  non-delivery  of  the 
property  scheduled  in  Lee  County,  to  appellant,  for  applica- 
tion upon  the  execution  held  by  liim  f 

It  is  beyond  question  necessary  for  a  judgment  debtor  to 
comply  with  the  requirements  of  the  statute  regarding 
exemptions  in  order  to  secure  its  benefits.  But,  if  a  compli- 
ance therewith  is  prevented  by  the  wrongful  act  of  tlie  judg- 
ment creditor,  so  as  to  render  it  impossible  for  the  judgment 
debtor  to  comply  with  its  requirements,  reasoti  and  justice 
would  seem  to  require  that  he  be  exonerated  from  its  per- 
formance, in  so  far  as  such  compliance  is  so  prevented;  at 
least  when  any  benefits  arising  from  such  non-compliance  is 
claimed  by  the  |>arty  preventing  it  This  identical  property 
had  by  acts  of  the  sheriff  and  appellee,  in  pursuance  of  the 
provisions  of  the  statute,  been  released  from  the  levy  and 
lien  of  the  execution  in  the  hands  of  the  sheriff  of  Lee 
County,  and  the  possession  thereof  was  rightfully  with 
appellee  at  the  time  of  the  levy  by  ap|»ellant  of  the  execution 
in  Whiteside  County.  By  the  direction  of  the  bank  (plaint- 
iff in  execution)  the  possession  thereof  was  withheld  from 
appellee,  unlawfully  and  so  wrongfully  as  thereby  to  prevent 
performance  of  a  duty  required  of  appellee  in  order  to  avail 

Vol.  XXXVIII  M 


e2f>  Appellate  Courts  op  Illinois. 

Vol.  33.]  Keefer  v.  GiiflBn. 

himself  of  a  most  valuable  right,  of  statutory  exemption — and 
which  right  the  bank  now  claims  is  lost  to  appellee  and  shoold 
inure  to  its  benefit,  as  a  consequence  of  such  prevention.  It 
was  simply  impossible  in  a  legal  sense  for  appellee  to  deliver 
the  property  in  Lee  County  to  appellant  at  the  time  demanded. 
It  was  withheldby  the  sheriff — without  right,  of  course — but 
by  order  of  the  bank.  No  one  is  required  to  do  what  is 
impossible,  in  law  or  reason.  It  is  equally  true  that  he  who 
prevents  a  thing  from  being  done  can  not  avail  himself  of  the 
non-performance  he  has  occasioned,  in  other  words  take 
advantage  of  his  own  wrong,  or  found  a  claim  upon  his  own 
iniquity.  Kiggs  v.  Palmer  et  al.,  116  N.  Y.  406.  It  is  con- 
ceded that  the  schedule  appraisement  and  selection  by  appel- 
lee under  the  execution  in  the  hands  of  appellant  of  the 
property  in  controversy  was  all  in  things  pursuant  to  tlie 
statute  so  as  to  entitle  appellee  to  it,  as  exempt  from  the  lien 
of  the  execution  in  appellant's  hands — except  the  non-delivery 
of  the  horses,  harness  and  wagon  held  by  the  sheriff  in  Lee 
County,  for  which  omission  we  have  seen  he  was  excused. 
Nor  could  the  judgment  creditor  by  causing  to  be  issued  two 
executions  to  different  counties  and  therein  levied  upon  per- 
sonal property  of  the  judgment  debtor  (either  rightfully  or 
wrongfully)  prevent  such  debtor  on  schedule  and  appraise- 
ment of  his  proi)erty  under  the  statute  from  selecting  liis 
exemption  from  such  property  so  scheduled  and  appraised, 
(in  whichsoever  county  the  same  might  be  situate),  simply 
because  the  debtor  could  not  upon  demand  made  deliver  to 
the  sheriff  demanding  it  property  held  by  another  sheriff 
in  another  county  on  the  other  execution,  which  such  other 
sheriff  refused  to  deliver  to  the  judgment  debtor.  This  cer- 
tainly would  not  come  within  the  spirit  of  the  statute.  In 
this  view  the  first  point  submitted  in  argument,  whether  a 
transcript  execution,  as  therein  submitted,  is  or  is  not  per- 
mitted to  be  levied  u]^on  personal  property  of  the  execution 
debtor,  need  not  be  determined. 

We  think  the  property  in  the  goods  in  question  was  under 
the  proceedings  and  the  schedule  appraisement  and  selection 
as  before  stated  exempt  from  the  time  of  the  execution  lexy 
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thereon  made  by  appellant,  and  was,  therefore,  the  property 
of  the  appellee  as  held  by  the  Circuit  Court,  and  that  judg- 
ment is  afiu*mcd* 

Judgment  affirmecL 


W.  J.  Barnstead 
y. 
F.  G-  Snapp. 


Chattel  Mortgages — Originally  Colorable  Only — Transfer  of  to  Bou2k 
Fide  Purchaser — Date  of  Incepfion  of  Lien — Whether  Prior  to  Delivery 
to  a  Vendee — Consent  of  wife  to  Husband's  Pledge  of  her  Property, 

1.  A  remark  by  a  wife  in  conversation  that  under  certain  conditions  sbe 
would  consent  to  the  pledge  of  her  property  to  secure  a  loan  to  her  huR- 
band  is  not  sufficient  authority  for  the  execution  of  a  mortgage  by  the 
husband  on  the  property  in  question,  nor  does  it  constitute  a  ratification  of 
such  an  act  if  already  done. 

2.  The  date  of  a  transaction  being  material,  it  is  held.  That  the  evidence 
was  not  sufficient  to  support  the  verdict  in  the  case  presented,  on.  this  point. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Court  of  Enox  County;  the  Hon. 
Abthub  a.  Smith,  Judge,  presiding. 

Messrs.  R.  C.  Hunt  and  G.  W.  Prince,  for  appellant. 

Mr.  C.  D.  Hendbyx,  for  appellee. 

Laobt,  J.  This  was  a  replevin  suit  originally  brought  in  a 
justice  of  the  peace  court  by  appellee  against  appellant  to 
recover  a  mare  valued  at  $100,  and  the  case  aftei*ward 
appealed  to  the  Circuit  Court,  where  upon  trial  the  verdict  of 
the  jury  was  in  favor  of  the  appellee  and  judgment  rendered 
on  the  verdict  for  him  and  against  the  appellant  for  costs. 

The  appellee  claimed  title  to  the  mare  through  a  chattel 
mortgage  dated  May  23,  1888,  given  by  Perry  M.  Wills  to 
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his  brother  F.  B.  Wills  to  secure  two  promissory  notes  of 
SlOO  each  of  the  date  of  the  mortgage  and  due  in  one  and 
two  years  from  date  bearing  eiglit  per  cent  interest,  the  mort- 
gage being  to  pay  $50  to  F.  G.  Snapp  who  then  held  a  mort- 
gage on  the  horses. 

This  mortgage  was  filed  for  record  May  24,  18S8. 

This  mortgage  was  assigned  by  F.  M.  Wills  to  appellee 
but  the  notes  mentioned  in  it  were  never  assigned  but  were 
procured  by  him  from  the  mortgagor  P.  M.  Wills.  Tlie 
appellee  claims  title  through  said  mortgage  of  Perry  M. 
Wills  and  by  an  estoppel  as  claimed  against  his  wife  S.  J. 
Wills,  who  was  the  undisputed  owner  of  the  mare  and  through 
whom  both  parties  herein  claim  to  derive  title.  The  appel- 
lant was  the  original  owner  of  the  mare  but  had  sold  her  to 
Mrs.  S.  J.  Wills  in  the  spring  of  1888  and  had  purchased  her 
back  on  December  11,  1888,  in  pui*snance  of  which  sale  a  bill 
of  sale  was  drawn  up  and  signed  and  delivered  to  appellant  by 
Mrs.  Wills  and  tlie  possession  of  the  mare  also  delivered  to 
him  on  the  same  day  which  he  held  without  interruption  till 
she  was  replevied.  The  notes  and  mortgage  in  question  as 
originally  given  were  fraudulent  and  only  colorable,  the  said 
mortgagee,  F.  B.  Wills,  not  knowing  anything  of  their  exist- 
ence and  there  being  no  consideration  for  them. 

These  notes  were  given  to  the  appellee  by  P.  M.  Wills  and 
the  mortgage  indorsed  to  him  by  F.  B.  Wills,  on  November  10, 
1888,  as  claimed  by  appellee,  or  on  January  8, 1889,  or  after- 
ward as  insisted  on  by  appellant  The  assignment  was,  no 
doubt,  based  on  a  valuable  consideration,  passing  between  P.  M. 
Wills  and  appellee,  but  if  the  notes  and  mortgages  ever  had 
any  validity  it  was  not  until  after  the  assignment,  and  this 
must  be  accompanied  by  the  consent  of  Mrs.  S.  J.  Wills.  Tlie 
date  of  this  assignment  becomes  very  material  and  is  a  fact 
on  which  this  case  must  turn  for  or  against  appellee.  Also 
whether  Mrs.  S.  J.  Wills  consented  to  this  assignment  with 
intention  of  allowing  her  husband  to  mortgage  the  mare  to 
appellee.  We  will  now  notice  the  evidence.  Appellee  testified 
in  chief,  that  on  November  10,  1888,  Perry  M.  Wills  wanted 
some  money  and  on  that  date  he  ^^  went  with  him  to  the  court 


Second  District— May  Term,  1890.        629 

Barnstead  v.  Snapp. 

house;  I  tiiink  that  was  the  date;  got  the  money  and  took  it 
to  Wills'  brother  at  Colton's  foundry;  he  wrote  on  it,  lie  said 
he  wanted  to  help  his  brother;  never  let  Perry  have  any  money 
till  I  saw  his  wife;  I  told  her  Perry  wanted  to  mortgage  the 
horses  to  me;  she  said  she  hated  to  let  him  do  it,  *  *  * 
but  if  she  thought  he  would  do  something  she  would  do  it." 

But  this  evidence  is  very  much  weakened  by  his  cross- 
examination,  in  which  he  says,  "  I  can't  tell  the  day  I  got  the 
mortgage  from  the  recorder's  oflSce;  *  *  *  1  can  not  say 
if  it  was  in  January  or  February  I  got  the  mortgage  from  the 
recorder's  office;  I  don't  know;  I  got  it  the  day  he  got  the 
money — the  day  I  got  it.  The  day  I  got  it  and  went  down 
and  got  Frank  Wills  to  put  his  name  on  it ;  it  was  close  to  that 
day;  that  day  or  the  next.  This  is  so  long  ago  it  is  pretty  hard 
to  tell.  I  don't  recollect  whether  I  had  the  note  in  mv  hand 
when  I  got  the  mortgage.  *  *  *  I  am  not  able  to  swear 
that  I  had  the  note  when  I  got  the  mortgage." 

This  evidence  is  worth  but  little  as  to  the  date  when  he 
took  the  mortgage  out  of  the  clerk's  office,  but  as  the  deputy 
recorder  swears,  he  took  it,  and  not  earlier  than  February  14, 
1889,  and  the  entry  book  oflfered  by  appellee  in  reference, 
shows  that  it  was  taken  out  January  8,  1889,  the  evidence 
that  it  was  taken  out  in  November  or  December,  1888,  is  not 
entitled  to  much  weight.  It  matters  not  whether  it  was  taken 
out  in  January,  1889,  or  February,  it  was  long  after  appellant 
purchased  the  mare  in  question.  After  that  time  Mrs.  Wills 
would  have  no  power  to  consent  to  her  husband  mortgaging 
the  mare.  This  she  denies  entirely,  but  even  the  consent  which 
appellant  claims,  we  think  is  not  of  that  definite  character  that 
the  law  would  require.  She  said  "  she  would  do  it  if  she 
thought  he  would  behave  himself,"  but  she  did  not  say  she 
thought  he  would  behave  himself.  This  was  not  when  the 
transfer  of  the  mortgage  was  made,  or  at  least  it  does  not  so 
appear,  but  a  casual  conversation  about  a  proposition  to  loan 
Perry  the  money,  not  about  a  transaction  then  pending  to 
which  her  consent  was  asked.  It  seems  to  us  this  is  not 
enough.  It  is  not  necessary  for  us  to  notice  objections  to 
instructions,  as  we  regard  the  weight  of  the  evidence  so  mani- 
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festly  against  the  verdict  that  the  judgment  ehoald   be  re- 
versed.    The  jadgment  is  therefore  reversed  and   the  caase 

remanded. 

Judgment  reversed  and  refnanded. 


Phenix  Insurance  Company 

V. 

McKenzie  &  Calkins. 

Attorney  and  Client — Settlement  between.  Conclusive  on  Attorney — 
Can  Not  Subsequently  Add  Charges/or  Settnees  Rendered  Prior  to  Settle 
tnent. 

This  court  holds  a  settlement  made  between  an  attorney  and  his 
client,  for  whom  be  had  been  making  collections,  to  ha?e  been  conclasive 
on  the  attorney  as  to  his  charg^es,  and  that,  it  being  discovered  subsequently 
that  he  bad  made  a  collection  not  included  in  his  report,  he  could  only 
make  an  additional  charge  for  that  particular  collection  and  at  the  same 
rate  charged  in  the  settlement 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Court  of  Enox  County;  the 
Hon.  Abthub  A.  Smith,  Judge,  presiding. 

Mr.  Geobob  W.  Thompson,  for  appellant. 

Mr.  J.  A.  McKENziE,for  appellees* 

Upton,  J.  This  was  a  suit  brougjht  by  the  appellant  to 
recover  money  collected  by  appellees,  as  attorneys,  upon  a 
note  placed  in  their  hands  for  collection  by  appellant,  against 
John  R.  Michael,  for  $35.  A  trial  was  had  in  the  Circuit 
Court  with  a  jury,  a  verdict  returned  for  appellees,  judg- 
ment entered  thereon,  and  appealed  to  this  court 

The  facts  disclosed  by  this  record  are,  briefly,  that  in  Mai-ch, 
1886,  the  appellant  sent  to  appellees,  who  were  practicing 
attorueys  at  law  in  Galesburg,  111.,  a  large  number  of  notes  of 
small  amounts  for  collection,  several  of  which  had  been  col- 
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looted,  and  the  amounts  were  remitted  in  part  as  collected. 
In  September  of  that  year  appellant's  agent  called  upon  appel- 
lees; found  ^100  in  their  hands  collected  and  not  remitted, 
appellees  claiming  for  their  services  and  fees  in  collection  the 
whole,  or  some  part  thereof.  A  settlement  was  then  had  as  to 
such  services,  and  charges  therefor  were  fixed  and  agi'oedupon 
at  twenty-live  percent  of  the  money  collected,  which  was  to  be 
in  full  for  all  services  rendered  by  appellees  for  the  appellant 
in  the  business  of  such  collections;  and  the  notes  then,  in  the 
hands  of  appellees  uncollected,  to  the  appellant  belonging, 
there  to  be  delivered  up  to  the  appellant,  and  the  sum  of  $25, 
being  the  amount  then  due  them  on  the  money  then  in  ap- 
pellees' hands  ($100),  as  the  accounts  were  then  stated,  was 
paid  appellees  by  appellant,  and  thereupon  the  following 
receipt  was  executed  by  the  appellees  and  delivered  to  appel- 
lant, viz.: 

"Galesburg,  111.,  Sept.  17,  1886. 

Eeceived  of  the  Phenix  Insurance  Co.  of  Brooklyn,  N".  T., 
twenty-five  (25)  dollars,  being  25  per  cent,  of  money  by  us  col- 
lected, and  the  same  is  in  full  of  all  claims  to  date. 

Signed,  McKknzie  &  Calkins." 

At  the  time  of  making  this  settlement,  and  in  checking  up 
the  notes  for  return  to  appellant,  one  note  against  John  R. 
Michael  for  $35  could  not  be  found  or  accounted  for;  was 
supposed  to  be  lost,  or  mislaid,  and  was  not  returned  to  ap 
pellant.  It  was  afterward  ascertained  that  the  Michael  note 
had  in  fact  been  collected  bv  and  paid  to  the  appellees  on  the 
27th  of  August,  1886,  or  about  that  date,  and  prior  to  tJie 
above  named  settlement,  of  which  the  appellanthad  no  knowl- 
edge or  information.  Appellant,  on  ascertaining  that  fact 
(which  was  soon  after  the  settlement),  called  upon  appellees  and 
demanded  the  money  so  collected,  less  the  twenty-five  per  cent 
(fees  agreed  upon  for  collection),  which  appellees  refused  to 
pay,  but  instead  thereof,  claimed  upon  a  revised  account  for 
services  in  making  the  collections  accounted  for  in  the  above 
stated  settlement,  which  claimed  amount  was  for  writing  thirty- 
seven  dunning  letters  to  the  several  parties  on  the  notes  as 
delivered  to  the  appellant  and  on  those  collected  and 
accounted  for  in  that  settlement,  with  other  items  sufficient  to 
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cover  the  Micbael  note;  wliieli  claimed  services  were  all  |  cr- 
formed  (if  performed  at  all)  ]oDg  before  the  settlement  above 
Btatedy  and  the  execution  of  the  receipt  above  eet  forth,  and 
which  were  all  known  to  appellees  or  should  have  been,  when 
the  settlement  was  made  and  the  receipt  given. 

It  would  ap|)ear  from  this  record  thatthe  charges  embraced 
in  this  account  claimed,  or  the  major  part  thereof,  were  nt»t 
even  upon  the  books  of  the  apj)ellees;  Mr.  McKenzie  frank 'j 
admits  that  lie  never  thought  of  making  any  of  the  charges 
in  the  last  named  account  until  he  found  the  note  in  questiuu 
was  collected. 

Certainly  it  is  not  claimed  that  there  was  any  mistake  or 
fraud  in  the  matter  of  that  settlement,  or  tlie  statement  of 
the  accounts  l>etween  the  parties  to  it,  except  as  to  the  col- 
lection by  appellees  of  the  Michaels  note  in  question. 

We  think  beyond  doubt  that  the  charge  of  twenty-five  per 
cent  upon  the  collections  actually  made  upon  the  notes  so  in 
their  hands  was  intended  to  be  in  full  compensation  for  all 
services  performed  by  apjiellces  in  their  efforts  made  and 
means  taken  by  them  to  make  such  collections,  and  was  so 
understood  between  the  parties  at  the  time  of  making  such 
settlement.  In  that  view  we  think  the  only  charge  against 
the  appellant  which  the  appellees  would  be  entitled  to 
recover  for  after  the  discovery  of  the  collection  of  the 
Michaels  note  in  question  would  be  twenty-five  per  cent  of  the 
amount  collected  upon  that  note,  being  the  same  basis  of  per- 
centage as  the  other  collections  upon  tlie  other  notes  were 
settled  for  and  adjusted. 

We  also  think  appellant's  refused  instruction  should  have 
been  given  the  jury  and  that  the  trial  court  erred  in  not  so 
doing.  We  are  further  of  the  opinion  the  instructions  num- 
bered one,  two  and  four,  given  for  the  appellees,  were  erro- 
neous and  misleading,  and  should  not  have  been  given.  The 
court  also  committed  an  error  in  not  granting  a  new  trial  on 
appellant's  motion. 

The  judgment  of  the  court  below  is  therefore  reversed  and 

the  cause  is  remanded  for  further  proceedings  not  inconsistent 

with  the  views  above  expressed. 

Jieversed  and  remanded. 
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V. 

William  Peterson. 

Contracts — Question  of  Fact — Verdict  Sustained. 

In  an  action  brought  to  recover  for  the  baling  nnd  Bhippirg  of  hay,  the 
whole  question  being  as  to  whether  plaintiff  used  due  care  in  the  perform- 
ance of  the  work,  it  is  held:  That  the  evidence  being  conflictinsr,  the  verdict 
for  the  plaintiff  aiust  be  feustained,  no  errors  of  law  having  been  commit- 
ted by  the  trial  conrt. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circuit  Court  of  Mercer  County;  tlie  Hon. 
John  J.  Glknn,  Judge,  presiding. 

Messrs.  Wilson  &  Hats,  for  appellant. 

Messrs.  G.  B.  Morgan  and  J.  H.  Connell,  for  appellee. 

Upton,  J.  This  was  a  suit  in  assumpsit  brought  by  appel- 
lee against  appellant  to  recover  for  baling  four  car-loads  of 
hay  belonging  to  appellant,  at  $2.75  per  ton.  Tlie  hay  was 
baled  at  Viola  Station  on  the  C.  B.  &  Q.  Railway,  and 
shipped  to  Eock  Island  to  appellant.  When  it  arrived  at  Rock 
Island,  the  hay  in  the  bales  was  damp,  hot  and  musty,  to  sucli 
a  degree  as  to  be  nearly  worthless.  The  suit  was  originally 
commenced  before  a  justice  of  the  peace  and  taken  by  appeal 
to  the  Circuit  Court  of  Mercer  County,  tried  before  a  jury, 
who  found  a  verdict  for  the  appellee  in  tlie  sum  of  $100.7.5, 
upon  which  verdict,  after  overruling  a  motion  for  a  new  trial, 
the  Circuit  Court  gave  judgment,  and  to  reverse  that  judg- 
ment a  further  appeal  was  prosecuted  to  this  court.  Tlie 
facts  appearing  to  us  from  a  careful  inspection  of  the  record 
are  these  :  The  appellant  being  the  owner  of  a  farm  near 
Viola  Station  as  before  stated,  had  a  quantity  of  hay  thereon 
in  stacks.     In  the  spring  of  1889  ho  contracted  with  appellee 
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to  balo  the  same  (for  eliipment  and  salo  to  Bock  Island),  for 
the  price  of  $2.75  per  ton.  The  hav  was  baled  and  shipped 
bj  appellee  with  results  before  stated,  and  it  was  insisted 
strcnaously  in  the  court  below  to  the  jury  that  appellee  failed 
and  neglected  to  use  proper  skill  and  care  to  keep  the  hay 
dry  in  baling  the  same  and  protecting  the  same  after  baling* 
and  tliat  its  worthless  condition  upon  arrival  in  Rock  Island 
was  wholly  or  in  great  part  attributable  to  such  want  of  skill 
and  care  of  appellee  in  baling  the  hay  and  caring  for  it,  etc. 

No  question  of  law  is  presented  for  determination.  The 
entire  controversy  is  one  of  fact  and  was  one  peculiarly 
within  the  province  of  the  jury  to  detcimine. 

The  evidence  was  conflicting,  and  certainly  docs  not  prepon- 
derate on  appellant's  side  so  decidedly  or  clearly  as  to  war-  ^ 
rant  us  in  reversing  the  judgment  of  the  Circuit  Court  upon 
the  finding  of  the  jury,  under  the  well-known   rules   of    law 
settled  in  this  class  of  cases. 

The  refusal  of  the  trial  court  to  allow  certain  questions  in 
regard  to  the  condition  of  the  hay  in  Kock  Island,  to  be  put 
and  answered  by  the  witness  named  in  appellant's  brief,  was 
not  error. 

It  is  quite  apparent  that  appellant  on  the  ti'ial  below  had 
the  full  benefit  of  the  proof  upon  that  point,  and  could  not 
have  been  prejudiced  in  the  refusal  to  allow  the  particular 
question  complained  of,  to  be  put  and  answered.  We  think 
the  jury  was  justified  by  the  evidence  in  the  verdict  rendered, 
and  finding  no  error  in  the  record  sufficient  to  justify  any 
interference  therewith,  the  judgment  of  the  Circuit  Court  is 
affirmed*  JudginetU  affirmed. 


William  Peacock  et  al. 

V. 

Ira  H.  Churchill  et  al, 

WiVs-nm  fo  Test  Validity  of-^EnahUng  Stntufe^Statule  Affecting 
Act  qf  LimiUit'wns  Does  Not  Apply  to* 
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Sec.  7,  Chap.  148,  R.  S.,  providing  for  the  exhibiting  of  a  bill  in  chancery 
to  test  the  validity  of  a  will  within  three  years  after  probate  of  the  will,  is 
not  a  statnte  of  limifatioos  but  an  enabling  statute,  without  which  no  such 
bill  could  be  filed.  Therefore,  Sec.  25,  Chap.  83,  R.  S.,  concerning  general 
limitations,  providing  that  where  a  plaintiff  has  been  non-suited  (and  in 
certain  other  contingencies),  and  if  the  time  for  bringing  his  action  has  ex- 
pired during  the  pendency  of  his  suit,  then  he  shall  have  one  year  from  the 
time  of  such  non-suit,  etc.,  in  which  to  commence  an  action,  does  not  apply 
to  actions  commenced  to  test  the  validity  of  a  will. 

[Opinion  filed  December  8,  1890.] 

In  error  to  the  Circuit  Court  of  McHenry  County;  the 
Hon.  Isaac  G.  Wilson,  Judge,  presiding. 

Messrs.  Josltn  &  Casey,  for  plaintiffs  in  error. 

Messrs.  Frank  Spitzer  and  C.  H.  Donnelly,  for  defendants 
in  error, 

Lacey,  J.  This  was  a  bill  in  equity  filed  by  the  plaintiffs 
in  error,  Win.  Peacock,  Joseph  Peacock,  Aaron  Peacock,  and 
Daniel  Peacock,  nephews  of  one  Joseph  Peacock,  deceased, 
against  the  defendants  in  error,  to  test  the  validity  of  the  will  of 
the  said  Joseph  Peacock,  deceased,  on  account  of  mental  inca- 
pacity of  the  deceased.  The  respondents,  Ira  H.  Churchill 
and  Nancy  Peacock,  wife  of  the  testator,  were  the  beneficia- 
ries under  the  will  and  Charles  Mead  was  one  of  the  executors 
named  in  the  will,  and  Churchill  the  other. 

According  to  the  allegations  of  the  bill,  the  instrument  in 
writing  purporting  to  be  the  last  will  and  testament  of  the 
said  decedent  was  probated  in  the  County  Court  April  3, 1884, 
and  letters  testamentary  granted  to  said  Churchill  and  Mead 
on  that  date,  and  the  bill  further  alleges  that  they  assumed 
the  executorship  of  the  estate. 

The  bill  was  filed  December  2,  1887.  To  the  bill  a  demur- 
rer was  interposed  on  the  grounds  that  the  said  bill  was  not 
exhibited  in  the  time  required  by  law,  and  complainants  took 
leave  to,  and  did  amend  the  bill,  setting  up  as  an  excuse  that 
the  plaintiffs  in  error  had  previously  filed  a  similar  bill  in  the 
Circuit   Court  setting  up  the  same  cause  of  action,  to  wit. 
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September  8,  1884,  which  bill  was  pendin<^in  the  eaid  Circuit 
Court  May  24,  1887,  on  which  last  day  it  was  dismissed  on  mo- 
tion of  the  respondent,  for  the  non-compliance  of  complain- 
ants with  a  rule  laid  on  them  by  the  court  requiring  them  to 
file  security  for  costs,  which  complainants  wei*e  unable  to  com- 
ply with.  To  the  amended  bill  the  defendants  also  filed  their 
demniTer,  setting  up  among  other  things  for  cause  thereof 
that  the  bill  showed  on  its  face  that  the  statute  of  limita- 
tions had  run  against  said  complainants  before  the  filing 
of  said  bill  so  tbat  in  law  the  same  would  not  lie.  Tlie 
court  sustained  the  demurrer  and  dismissed  the  bill  at  the 
complainants^  costs.  To  reverse  said  decree  this  writ  of  error 
is  sued  out  of  this  court. 

The  only  question  for  our  consideration  is,  was  Ih^-e 
ground  for  sustaining  the  demurrer?  The  plaintiffs  in  error 
insist  that  they  have  a  right  under  Sec.  25,  Chap.  83,  E.  S., 
concerning  general  limitations,  to  tile  the  bill  even  after  the 
expiration  of  the  three  years  in  which  bills  of  this  nature 
are  by  statute  required  to  be  filed.  This  statute  reads  as  fol- 
lows :  "  In  any  of  the  actions  specified  in  any  of  the  sections 
of  said  act,  if  judgment  shall  be  given  for  the  plaintiff  and  the 
same  be  reversed  by  a  writ  of  error  or  npon  appeal,  or  if  a 
verdict  pass  for  the  plaintiff'  and  upon  matters  alleged  in 
arrest  of  judgment,  the  judgment  be  given  against  the  plaint- 
iff, or  if  the  plaintiff  be  non-suited,  then  if  the  time  limited 
for  bringing  such  action  shall  have  expired  during  the  pend- 
ency of  such  suit,  the  plaintiff,  his  heirs,  executors  or  admin- 
istrators, as  the  case  shall  require,  may  commence  a  new  action 
within  one  year  after  such  judgment  reversed  or  given  against 
the  plaintiff." 

It  is  insisted  that  this  is  a  mere  limitation  act,  under  which 
this  bill  is  filed,  and  that  the  general  act  applies  to  it;  that  the 
dismissal  was  an  involuntary  non-suit  as  far  as  complainants  were 
concerned,  and  that  being  such,  they  liave  a  right  to  file  this  bill 
within  one  year  from  the  date  of  such  dismissal.  To  show  that 
this  was  an  involuntary  non-suit  the  following  case  is  cited  : 
Holmes  v.  C.  &  A.  R.  K  Co.,  94  111.  439.  We  can  not  hold 
with  the  plaintiffs  in  error  on  this  point.    The  mistake  is  made 
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in  supposiDg  the  statute  under  which  this  bill  is  filed  is  a 
statute  of  limitation.  It  reads  as  follows:  "When  any  bill, 
testament  or  codicil  shall  be  exhibited  in  the  County  Court 
for  probate  thereof  as  aforesaid,  it  shall  be  the  duty  of  the 
court  to  receive  probate  of  the  same  without  delay,  and  to 
grant  letters  testamentary  thereon  to  the  person  or  persons 
entitled,  and  to  do  all  other  needful  acts  to  enable  the  parties 
concerned  to  make  settlement  of  the  estate  at  as  early  a 
day  as  shall  be  consistent  with  the  rights  of  the  respective 
persons  interested  therein.  Provided,  however,  that  if  any 
person  shall,  within  three  years  after  the  probate  of  such  will, 
testament  or  codicil,  in  the  County  Court  as  aforesaid,  appear, 
and  by  his  or  her  bill  in  chancery  contest  the  validity  of  the 
same,  an  issue  of  law  shall  be  made  up,  whether  the  writing 
produced  be  the  will  of  the  testator  or  testatrix  or  not,"  etc. 
E.  S.,  Chap.  148,  Sec.  7. 

In  Luther  v.  Luther,  122  111.  558,  the  Supreme  Court  hold 
that  the  above  act  is  not  a  statute  of  limitations,  and  can  not 
be  so  regarded,  and  hold  this  language :  "  Therefore  as  the 
jurisdiction  of  courts  of  chancery  in  this  State  to  entertain 
bills  to  set  aside  the  probate  of  wills  is  derived  exclusively 
from  the  statute,  such  jurisdiction  can  only  be  exercised  in 
the  mode  and  under  the  limitations  prescribed  by  the  statute. 
*  If  any  person  interested  shall  within  three  years  after  pro- 
bate, etc.,  appear  and  by  *  *  *  bill  in  chancery  contest  the 
validity  of  the  will,  an  issue  of  law  shall  be  made  up,'  etc.  If 
such  person  does  not  appear  within  the  three  years,  an  issue 
of  law  can  not  be  made  up.  The  appearance  within  three 
years  is  a  jurisdictional  fact  and  is  necessary  in  order  to  put 
the  machinery  of  the  court  in  motion  so  as  to  test  the  validity 
of  the  will.  The  court  has  no  power  to  entertain  the  bill 
after  the  three  years  have  passed.'* 

It  will  be  seen,  then,  that  the  act  allowing  bills  to  be  exhibited 
to  contest  the  validity  of  wills  is  in  no  sense  an  act  of  limitations 
— hence  the  statute  can  not  be  governed  by  any  provisions  of 
tlie  general  limitation  law,  or  in  fact  by  any  limitation  law. 
It  is  a  jurisdictional  statute  and  gi'ants  only  a  limited  time  in 
which  such  bills  shall  be  exhibited.     It  is  in  fact  an  enablijig 
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Btatute  without  which  no  bill  could  be  filed  to  test  the  validity 
of  a  will.  If  the  Legislature  had  designed  any  exceptions  like 
the  one  here  contended  for,  it  certainly  would  have  bo  framed 
the  statute  as  to  provide  for  them,  or  have  passed  some  other 
remedial  statute.  We  must  therefore  conclude  that  the  plaint- 
iffs in  error  had  no  cause  of  action  under  the  statute,  their 
rights,  if  any,  having  been  lost  by  failing  to  take  advantage  of 
the  statute  or  to  pursue  its  provisions. 

Tlie  court  below  held  correctly  in  sustaining  the  demurrer 
to  the  bill  and  dismissing  it   The  decree  is  therefore  affirmed. 

Decree  affirmed^ 


Jaues  M.  Smith  et  al. 

V. 

The  People,  for  use,  etc. 

Dram-tthopg — Principal^  and  Surety — Action  on  Bond^Etidence — 
Inatructiona, 

1.  In  an  action  broufrbt  agai  nst  the  principal  and  sureties  on  a  bond,  ^ven 
under  the  Dram-Shop  Act,  to  recover  damaires  sustained  bj  the  plaintiff 
thron^h  the  deiith  of  her  husband  while  intoxicated,  the  intoxication  beinir 
ailefired  to  have  been  caused  by  liquor  drank  in  the  principaPs  saloon,  it  is 
heJd:  That  the  evidence  wtis  ample  to  sustain  a  verdict  for  the  plaintiff. 

2.  Where  it  is  shown  in  evidence  that  the  deceased  drank  liquor  in 
defendant's  saloon,  and  that  he  thereupon  became  intoxicated,  such  evidence 
is  sufficient  proof  of  the  character  of  the  liquor,  without  specific  proof  that 
the  liquor  drank  was  intoxicatin^f. 

[Opinion  filed  December  8,  1890.] 

Appkal  from  tlie  Circuit  Court  of  Carroll  County;  the 
Hon.  William  Bbown,  Judge,  presiding. 

Messrs.  J.  M.  Huktbb  and  D.  S.  Bbbrt,  for  appellants. 

Mr.  Geobob  L.  Hoffmak,  for  appellees. 

C.  B.  Smith,  P.  J.    Tliis  was  an  action  in  debt  brought  by 
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appellee  aponihe  bund  of  appellant  Smith  against  him  and  his 
snreties,  which  bond  was  given  under  the  '*Drani-Shop"  act, 
fortlie  protection  of  those  who  might  be  injured  from  the  use 
of  intoxicating  liquor,  obtained  from  appellant  Smith.  The 
defendants  appeared  and  pleaded  to  the  action,  and  a  trial 
before  a  jury  resulted  in  a  verdict  for  appellee,  $3,000  for 
their  debt  and  for  $1,000  damages.  The  court  overruled  a 
motion  for  a  new  trial  and  g^ive  the  plaintiff  judgment  on 
the  verdict.  Appellants  bring  the  record  herq  on  appeal  and 
assign  numerous  errors.  The  errors  relied  on  are  that  the 
verdict  is  not  sustained  bj  the  evidence,  and  that  the  court 
erred  in  giving  and  refusing  instructions  and  in  the  admission 
of  evidence.  The  declaration  sets  out  that  William  William- 
son was  the. husband  of  Anna  Williamson;  that  he  was  a 
large  farmer  and  stock  raiser,  and  that  from  his  labor  and 
profits  arising  from  his  business  he  supported  his  wife  and 
children  in  comfort,  and  that  on  a  certain  occasion  he  drove 
his  team  of  horses  to  Mount  Carroll,  and  while  there  the 
defendant  James  Smith  sold  him  intoxicating  liquors,  from 
which  he  became  intoxicated,  and  thatduring  the  night  ensuing 
the  said  William  Williamson,  while  in  a  state  of  intoxication, 
so  caused  by  the  said  James  Smith  selling  him  intoxicating 
liquors,  attempted  to  drive  his  team  home  in  the  night  time, 
but  on  account  of  such  intoxication  he  could  not  manage  his 
team,  and  that  they  ran  away  with  him  and  killed  him,  from 
which  plaintiff  and  her  children  suffered  loss  in  their  means 
of  su  pport. 

We  think  the  evidence  fully  sustains  and  proves  the  aver- 
ments in  the  declaration. 

On  the  day  on  which  Williamson  lost  his  life,  he  drove 
his  team  to  Mount  Carroll  in  the  forenoon,  and  the  proof  is  am- 
ple and  abundant  that  he  spent  a  large  share  of  his  time  during 
that  afternoon  in  James  Smith's  saloon,  drinking  and  treating 
and  being  treated.  He  was  in  such  a  state  of  intoxication  that 
he  secured  the  assistance  of  some  person  to  drive  him  across 
a  bi'idge  in  leaving  town  on  his  way  home.  About  nine  o'clock 
that  night  his  team  reached  home  running,  but  without  the 
wagon  and  without  their  owner  being  with  them.     Search  was 
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instituted  by  his  wife  and  family  for  William  Williamson,  wlm 
was  found  in  the  road  wounded  and  unconscious  and  dyin;^ 
from  being  thrown  from  his  wagon.  Upon  his  person  was 
found  a  broken  whisky  bottle  and  his  clothes  saturated  with 
whisky.  He  was  carried  home  to  his  wife  and  children,  fi-oni 
whom  he  had  gone  in  the  morning,  in  health  and  in  the  vigor 
of  manhood,  and  in  the  prime  of  life,  unconscious,  and  in  half 
an  hour  was  a  corpse.  He  was  in  the  liabit  of  using  intoxi- 
cating liquor,  and  of  becoming  intoxicated  at  times.  This 
habit  was  known  to  the  defendant  Smith. 

Counsel  for  appellants  insist  with  earnestness,  that  while 
there  is  evidence  to  show  that  Williamson  drank  beer  in 
Smith's  saloon,  still  no  one  swears  that  such  beer  was  intoxi- 
cating, and  it  is  seriously  urged  upon  us  that  there  is  abso- 
lutely no  proof  that  any  of  the  liquor  sold  to  Williamson  was 
intoxicating.  If  we  concede  the  absence  of  such  direct 
or  positive  proof  it  does  not  help  the  defendants,  for  the  rea- 
son that  such  direct  proof  is  not  necessary.  The  intoxicating 
character  of  any  drink  may  be  shown  just  as  well  if  not  better 
by  its  effect  on  tliose  who  drink  it,  as  by  proving  the  fact  that 
the  liquor  itself  is  intoxicating.  Here  the  proof  is  full  and 
not  denied,  that  Williamson  drank  in  Smith's  saloon  many 
times  that  afternoon  up  to  and  even  after  dark,  when  he  is 
found  in  a  drunken  and  helpless  condition  with  a  bottle  of 
whisky  in  his  pocket.  It  is  utterly  absurd  to  contend  that 
such  intoxication  did  not  result  from  what  he  drank  in  the 
saloon,  or  that  there  is  no  proof  that  such  drink,  whatever  it 
may  have  been,  was  not  intoxicating.  The  plaintiff  was  not 
bound  to  prove  that  the  deceased  drank  any  particular  kind 
of  liquor  and  give  it  a  name.  It  was  enough  that  she  proved 
that  her  husband  obtained  some  kind  of  a  drink  in  that  saloon 
that  made  him  drunk,  and  whether  it  was  "very  weak  beer" 
in  the  language  of  some  of  the  witnesses,  or  **  lager  beer," 
or  wine,  brandy,  whisky,  or  all  of  them,  was  wholly  immato- 
rial.  Men  do  not  pay  license  to  run  saloons  to  furnish  their 
customers  with  water  and  "  very  weak  beer"  alone,  nor  do 
men  go  to  saloons  for  that  kind  of  drinks.  The  jury  had  aright 
and  it  was  their  duty  to  use  their  common    sense  and  their 
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general  knowledge  and  observation  as  intelligent  men,  and 
apply  it  to  the  evidence  before  them  in  determining  all 
questions  of  fact  involved  in  the  controverey.  Without  dis- 
cussing the  evidence  in  detail,  it  is  snlBcient  to  say  that  we 
have  carefully  read  and  considered  it,  and  are  entirely  satis- 
fied with  the  verdict  of  the  jury. 

It  is  objected  that  the  court  erred  in  allowing  proof  of  the 
fact  that  the  deceased  was  in  the  habit  of  getting  intoxicated 
on  former  occasions.  In  this  there  was  no  error. .  The  bonds- 
men become  liable  for  all  tlie  acts  of  their  principal,  to  the 
same  extent  as  the  principal  himself  would  be  liable.  The 
very  object  of  the  bond  is  to  make  them  liable  for  the  illegal 
and  wrongful  acts  of  their  principal;  and  to  sell  intoxicating 
liquor  to  one  intoxicated,  or  in  the  habit  of  becoming  intoxi- 
cated, is  an  illegal  and  unlawful  act,  and  for  which  not  only 
actual  but  punitive  damages  may  be  recovered  in  proper  cases 
under  our  statute. 

It  is  also  objected  that  the  court  erred  in  giving  the  5th, 
6th  and  other  instructions  on  behalf  of  the  plaintiff,  because 
the  instructions  assume  that  beer  is  an  intoxicating  liquor. 
We  do  not  find  the  instructions  open  to  that  criticism.  The 
instructions  refused  by  tlie  court,  asked  on  behalf  of  the 
defendants,  were  properly  refused.  Every  rule  of  law  prop- 
erly applicable  to  the  defense  was  given,  and  we  think  the 
defendants  have  no  just  grounds  of  complaint  Inasmuch  as 
the  declaration  chars^ed  the  selling  as  well  as  giving  intoxi- 
cating liquoi*s,  we  tliirik  there  was  no  error  in  giving  the 
instructions  to  tlie  jury  relating  to  the  giving  of  such  liquor 
to  plaintifFs  husband,  as  there  was  evidence  in  the  record  to 
justify  their  being  given.  Tne  third  instruction  was  not  erro- 
neous in  saying  to  the  jury  that  they  might  infer  injury  to 
plaintiflPs  means  of  support  upon  proof  of  her  husband's 
death. 

Finding  no  error  in  this  record,  the  judgment  is  affirmed. 

Judgiaent  affirmed. 

YOL.  XXXYIII  41 
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William  G.  Sargeant 

V. 

Jackson  Marshall. 

Eridenrs — Heading  Testimony  from  Bill  of  Exceptions — Instructions 
-^Wife  qf  Part$f  as  Witness — Agency  of  Wife* 

1.  It  is  error  for  a  court  to  permit  an  attorney  to  read  from  the  bill 
of  exceptions,  over  the  objection  of  the  opposing  party,  testimony  of  a 
witness  given  upon  a  former  trial. 

2.  For  an  instruction  to  single  out  unimportant  items  of  testimony  and 
call  the  attention  of  the  jury  (hereto,  is  improper. 

8.  Where  property  is  placed  in  tiie  charge  of  a  wife  during  her  bus- 
band*8  absence,  with  instructions  as  to  what  she  shall  do  therewith,  thin 
constitutes  a  ''business  transaction  '*  and  an  *' agency  *'  within  the  mean- 
ing of  the  statute,  providing  that  in  such  case  the  wife  is  a  com|;etent 
witness  for  the  husband. 

[Opinion  filed  December  8,  1890.] 

In  krrok  to  the  Circnit  Conrt  of  Enox  County;  the  Hon. 
Arthuk  a.  Smith,  Judge,  presiding. 

Mr.  J.  A.  McKknzie,  for  plaintiff  in  error. 

Messra.  Williams,  Law&£Nck  &  Bancboft,  for  defendant 
in  error. 

C.  B.  Smith,  P.  J.  Tin's  was  a  suit  in  replevin  brought  by 
plaintiff  in  error  against  defendant  in  error  to  recover  the 
possession  of  a  span  of  horses.  On  a  trial  below  the  plaint- 
iff was  defeated,  and  he  now  brings  the  case  here  on  error, 
and  assigns  the  usual  errors.  This  case  was  before  us  at  a 
former  term  and  was  then  reversed  and  remanded  for  a  new 
trial.  The  case  will  be  found  reported  in  the  case  of  Sargeant 
V.  Marshall,  28  III.  App.  177,  where  the  facts  connected  with 
the  transaction  are  fully  stated. 

It  is  earnestly  urged  that  this  verdict  is  not  sustained  by 
the   evidence.     Inasmuch   as  the  judgment  will  be  reversed 
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and  a  new  trial  ordered  for  other  errors  in  this  record,  we 
Fhall  express  no  opinion  as  to  whether  the  verdict  is  sustained 
bj  the  evidence.  The  defendant's  counsel  was  permitted  to 
read  from  the  bill  of  exceptions,  taken  on  the  former  trial,  a 
portion  of  the  plaintitf's  testimony  which  was  lieard  by  the 
jury  on  a  former  trial.  This  was  permitted  by  the  court 
against  the  objection  of  plaintiff's  counsel.  This  was  error; 
such  testimony  is  not  competent  except  by  consent.  Roth  v. 
Smith,  54  111.  431;  O'Neal  v.  Calhoun,  67  111.  219.  Hero 
there  was  not  only  no  consent  by  counsel  for  plaintiff  but 
objection  made  to  it. 

The  plaintiff  in  error  contends  that  the  3d  instruction  given 
for  the  defendant  was  erroneous.  We  think  this  claim  is  well 
made.  The  instruction  is  a  clear  departure  from  any  right 
or  fair  method  of  instructing  a  jury.  While  it  attempts  to 
avoid  the  error  which  reversed  the  case  before,  it  commits 
another  equally  vicious.  It  calls  the  attention  of  the  jury  to 
certain  particular  and  unimportant  facts  in  an  unfair  and 
argumentative  and  garbled  manner,  and  directs  the  particular 
attention  of  the  jury  to  such  facts,  infoiming  them  they 
should  consider  such  facts.  Instead  of  the  instruction  stating 
some  principle  of  law  applicable  to  the  case,  plainly  and 
fairly,  it  is  a  mere  argument  by  the  court  upon  the  impor- 
tance of  a  certain  partial  statement  of  the  facts.  This 
method  of  instructing  juries  has  been  so  often  condemned 
and  criticised  that  it  would  seem  unnecessary  to  repeat  it. 
Tiie  instruction  also  has  the  appearance  in  its  indirect  lan- 
guage to  evade  the  rule  of  law  as  announced  in  our  former 
opinion,  which  was,  that  the  plaintiff  did  not  lose  the  title  to 
the  property  by  his  failure  to  immediately  pursue  and  retake  it. 

We  think  there  was  no  error  in  permitting  the  defendant 
to  prove  the  contents  of  the  capias  papers,  in  so  far  as  to  prove 
that  that  proceeding  was  begun  to  recover  the  money  value  of 
the  mules.  We  think  there  was  no  error  in  refusing  the  9th 
instruction,  as  its  object  seems  to  be  to  avoid  the  force  of  an 
estoppel  against  plaintiff  growing  out  of  the  capias  proceed- 
ings. While  the  capias  proceedings  could  not  operate  as  an 
estoppel  per  se^  still  it  was  competent  evidence  as  tending 
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to  Bhow  that  plaintiff  bad  abandoned  any  claim  to  tbe  males. 
If  tbe  capias  proceedings  were  instituted  by  the  plaintiff  witli- 
outanj  purpose  or  intention  to  abandon  bis  title  to  tbe  mnlcs, 
tben  sucb  proceeding  would  not  operate  as  an  estoppel  against 
liim;  but  tbe  instruction  as  drawn  was  liable  to  mislead  tbe 

jury- 

"We  think  it  was  error  to  exclude  tbe  plaintiff's  wife  from 

being  a  witness.  Tlie  testimony  tended  to  show  that  the  mules 
were  placed  in  her  charge  and  care  during  her  husband's 
absence,  and  not  to  allow  them  to  be  taken  away.  We  think 
this  was  a  "  business  transaction"  and  an  "  agency"  on  tbe  part 
of  tbe  wife  to  act  for  her  husband  under  liis  express  direc- 
tions during  his  absence,  and  falls  within  tbe  language  of  tbe 
statute.  Sec.  5,  Chap.  51  (R.  S.),  1874;  Kobertson  v.  Brost, 
83  111.  116. 

For  these  errors  the  judgment  is  reversed  and  remanded. 

Reversed  aiid  reiaaiided. 


BaCHEL   J.    MOSTOLLEE 

V. 

Anthony  S.  Dubois. 


WarthoviBtmtn — Sole  or  Bailment — Evidence,       ' 

Where  plaintiff  bad  stored  flrain  in  the  warehouse  of  defendant,  and 
Btich  grain  was  destroyed  by  fire,  in  an  action  brought  to  recoTer  for  the 
▼alue  of  the  grain,  where  the  defense  was  that  the  transaction  was  not  a 
sale  but  a  bailment,  and  that  the  defendant  was  merely  responsible  as  a 
warehouseman,  this  court  holds  that  the  evidence  clearly  showed  that  tbe 
transaction  was  a  sale,  and  that  the  verdict  for  plaintiff  was  required  by 
the  evideaoe. 

[Opinion  filed  December  8,  1890.] 

Appeal  from  tbe  Circuit  Court  of  Lee  County;  the  Hon. 
Jamjsb  el  Cabtrioht,  Judge^  presiding. 

Mr.  A.  K.  Tbusdsll,  for  appellant 


Second  District — May  Term,  .1890.        645 

Mostolier  v.  Dubois. 

The  destruction  of  appellant's  elevator  by  lire  relieved  her 
of  all  liability  on  account  of  ^rain  stored. 

Section  171,  Chapter  114,  Starr  &  C.  111.  Stats.,  provides 
as  follows:  "  No  public  warehouseman  shall  be  held  respon- 
sible for  any  loss  or  damage  to  property  by  fire,  while  in  his 
custody,  provided  reasonable  care  and  vigilance  be  exercised 
to  protect  and  preserve  the  same." 

It  can  not  be  claimed,  in  this  case,  that  appellant  was  guilty 
of  any  lack  of  care  and  vigilance  in  reference  to  appellee's 
property,  or  that  the  same  was  burned  on  account  of  any 
want  of  care  or  vigilance  on  her  part  It  is  nowhere  claimed 
that  the  lii-e  occurred  on  account  of  any  negligence  on  her 
part.  When  the  plaintiff  delivered  his  grain  and  took  his 
warehouse  receipt,  he  took  the  risk  of  loss  by  fire,  and  should 
have  protected  himself  against  loss  by  having  the  same  insured, 
lie  evidently  was  anxious  to  hold  his  grain,  and  to  keep  it 
in  appellant's  elevator,  instead  of  keeping  it  at  his  own  home, 
where  it  would  be  subject  to  waste  and  be  exposed  to  as 
great  danger  from  fire  as  in  appellant's  elevator,  and  he 
took  the  risk.  Wlien  he  got  her  receipts  all  future  waste 
was  her  loss,  as  she  was  obliged  to  return  all  the  receipts 
called  for  or  show  its  loss  by  fire  or  heating.  He  was 
bound  to  know  the  law,  and  knowing  it,  assumed  all  the 
risk  from  fire  when  he  had  it  put  in  the  elevator,  and 
must  stand  the  loss,  unless  ho  can  show  the  fire  occurred  by 
reason  of  the  negligence  or  want  of  vigilance  on  appellant's 
part.     Canadian  Bank  v.  McCrea  et  al.,  106  111.  292. 

And  it  is  further  provided  by  said  Section  171,  that  it  shall 
be  the  duty  of  the  warehouseman  to  ship  out  grain  so  received 
by  him,  in  the  order  in  which  it  is  taken  in.  Without  doing 
so,  elevators  could  not  be  operated  to  any  great  extent. 

The  court  erred  in  admitting  in  evidence  the  warehouse 
receipts  against  appellant's  objection. 

The  court  will  bear  in  mind  that  the  declaration  contains 
only  the  common  counts,  and  that  no  copy  of  the  receipts  was 
attached  to  the  same,  and  no  specific  bill  of  particulars  under 
which  they  could  be  received  in  evidence.  They  by  them- 
selves amount  to  nothing  more  than  a  contract  of  deposit  or 
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bailment,  and  prove  nothing  bnt  a  bailment  Marks  y.  The 
Cass  County  Mill  and  Elevator  Co.,  43  Iowa,  146,  Cooley 
on  Torts,  633-634. 

By  keeping  possession  of  his  warehoope  receipts,  Dubois 
retained  the  ownership  of  the  grain  therein  mentioned;  tlie 
title  never  passed  from  him,  and  he  was  its  owner  when  it 
burned,  and  must  stand  the  loss.  It  is  true  ap])ellant  Iiad 
possession  of  the  grain,  but  tlie  title  still  remained  in  appellee; 
she  only  held  it  subject  to  his  orders.  Ho  at  any  time  could 
have  demanded  his  grain,  and  by  returning  his  receipts  and 
tendering  proper  charges,  if  any,  it  would  have  been  her 
duty  to  have  surrendered  it  to  him;  or  in  case  of  lier  refusal, 
he  could  have  maintained  his  action  therefor,  nnless  she  could 
show  that  it  had  been  destroyed  through  no  want  of  negli- 
gence on  her  part.  But,  as  I  have  shown,  he  never  has  offered 
to  return  the  receipts,  and  made  no  tender  for  storage  befoi-e 
he  commenced  this  suit,  consequently  there  lias  been  no  con- 
version of  the  grain  by  her  and  no  purchase  by  her.  That 
the  possession  of  the  warehouse  receipts  retained  in  Dubois 
the  title,  I  refer  to  Broadwel!  v.  Howard  et  al.,  77  111.  308; 
Cool  et  al.  V.  Phillips  et  al.,  6Q  111.  217. 

Messrs.  Sherwood  Dixon  and  S.  H.  Bethba,  for  appellee. 

The  appellant  purchased  the  grain  of  appellee,  and  did  not 
receive  it  to  be  stored  for  compensation.  The  grain  of 
appellee  was  not  to  be  restored  to  him,  nor  any  other  grain; 
he  was  to  be  paid  its  market  value  on  any  day  after  its  deliv- 
ery that  he  might  select. 

Its  identity  was  not  preserved;  the  grain  received  was  not 
retained,  nor  any  grain  in  like  quantity  and  of  the  same 
quality,  in  lieu  of  it. 

Appellant  paid  money  to  appellee  on  account  of  it  when- 
ever requested;  money  and  goods  to  the  value  of  $269  was 

thus  paid. 

This  was  a  sale.  Lonergan  v.  Stewart,  55  111,  44;  Rich- 
ardson V.  Olmstead,  74  111.  213;  Grier  v.  Stout,  2  111.  App.  602. 

Appellant  was  not  a  public  warehouseman. 

The  evidence  does  not  show  that  she  was  engaged  in  tlie 
business  of  receiving  grain  to  be  stored  for  a  compensation. 
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She  does  not  therefore  come  within  the  rnle  announced  by 
this  conrt  in  the  case  of  Bank  of  Pontiac  v.  Langan,  28  111. 
App.  401. 

Article  XII  of  the  Constitution  of  1870,  and  the  statutes 
enacted  in  pursuance  thereof,  were  not  designed  to  affect  cases 
of  this  character. 

When  the  case  of  Richardson  v.  Olmstead,  aupra^  was 
decided  by  the  Supreme  Court,  the  act  of  the  Legislature  of 
1867  was  in  force.  That  act  contained  every  provision,  sub- 
stantially, that  is  in  the  Constitution  of  1870  and  the  statute 
enacted  since,  that  can  be  said  to  affect  contracts  of  this  char- 
acter. Yet  in  that  case  the  Supreme  Court  held  that  the 
warehouseman,  under  like  circumstances  to  these,  became  a 
purchaser  of  the  grain. 

So  it  must  be  an  authority  that  the  present  statute  does 
not  exempt  the  grain  buyer  under  the  circumstances  of  this 
case  from  a  liability  to  the  producer.  He  continues  to  be  a 
purchaser  under  these  circumstances,  the  same  as  before  the 
adoption  of  the  constitutional  and  statutory  provisions 
respecting  public  warehousemen  who  receive  grain  on  store 
for  compensation. 

Lacby,  J.  This  was  a  suit  brought  by  the  appellee  against 
the  appellant  in  an  action  on  the  case  on  promises  to  recover 
for  certain  grain  claimed  to  have  been  sold  by  the  former  to 
the  latter.  The  claim  was  tried  before  a  jury,  resulting  in 
the  return  of  a  verdict  for  appellee  in  the  sum  of  $687.80, 
upon  which  judgment  was  rendered  and  from  which  this  ap- 
peal is  taken.  The  main  contest  in  the  case  was  as  to  whether 
or  not  the  grain  waa  delivered  by  appellee  to  appellant  in  store 
or  whether  it  was  in  fact  a  sale,  the  warehouse  of  appellant 
having  been  consumed  by  tire  and  a  portion  of  grain  remain- 
ing therein  having  been  consumed,  not  equal  in  amount,  how- 
ever, to  that  delivered  to  her  by  appellee. 

The  amount  of  grain  in  controversy  is  witnessed  by  four 
grain  receipts,  as  follows:  one  dated  October  17,  1884,  for  249 
bnshels  and  40  lbs.  rejected  corn  in  store  as  stated  in  re- 
ceipt; the  2d,  September  7,  1889,  1,693  bushels  No.  2  oats  in 
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Store  witliout  any  storage;  3d,  October  17,  1889,  2,002,  80 
bushels  No.  2  corn  in  store  without  any  storage;  4th,  Oetobt*r 
27,  1S88,  9S2  bushels  No.  3  corn,  306.20  corn  No.  2  in  stoixj 
without  storage. 

Tiie  evidence  in  the  case  as  to  the  nature  of  the  transaction 
is  not  contradictory.  It  rests  entirely  on  the  testimony  of 
the  appellee,  the  appellaut^s  agent,  J.  Mostoller,  lier  husband, 
and  the  receipts.  The  lire  occurred  October  27,  1889,  m  In  u 
all  the  remaining  corn  and  oats  in  store  was  consumed  by  lire, 
and  on  the  20th  December,  1889,  appellee  demanded  his  grain 
or  his  payment  therefor  from  appellee^s  agent.  Aside  from 
the  receipts  no  one  testified  as  to  what  the  contract  was  exce]  t 
the  appellee  himself,  and  there  was  no  other  evidence  in  re- 
gard to  tlie  matter  except  the  actions  and  conduct  of  the 
parties  themselves.  The  appellee  swears  that  the  appellant's 
agent  agreed  to  pay  the  market  price  for  the  grain  when  he 
(appellee)  got  ready  to  sell  it.  These  prouiises  were  made  at 
different  times,  at  the  time  he  stored  tlie  grain  and  when  he 
hauled  it.  Then  he  also  testified  that  appellant  paid  him 
money  on  the  grain  and  also  delivered  him  coal.  To  this  evi- 
dence there  was  no  contradiction.  From  this  it  appears  there 
was  a  sale  of  the  grain  to  appellant,  the  price  to  bo  fixed  by 
appellee  at  any  time  he  chose  within  a  reasonable  time  which 
the  law  would  imply.  This  price  was  to  be  fixed  at  the  mar- 
ket value  at  the  time  when  appellee  should  designate,  within 
a  reasonable  time,  according  to  the  implication  of  the  law. 
The  appellee  had  no  option  to  withdraw  the  grain  and  sell  it 
to  another  or  to  dispose  of  it  in  any  way  to  another.  Appel- 
lee had  only  the  right  to  fix  the  price  by  setting  the  time. 
Now,  how  was  the  matter  treated  by  appellant?  It  was 
treated  by  her  as  a  sale  throughout.  She  mixed  the  corn  and 
oats  with  other  grain  and  shipped  all  the  corn,  probably  500 
or  more  bushels,  remaining  in  the  warehouse,  not  able  to  be 
identified  as  appellee's  corn.  There  was  not  enough  in  the 
warehouse,  however,  of  any  kind  of  corn  to  make  up  any- 
thing near  the  amount  delivered  by  appellee.  If  this  was  not 
a  sale,  the  appellant  was  j^alpably  violating  the  law  in  thus 
shipping  the  corn  out  of  the  warehouse,  not  retaining  the 
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amount  stored,  and  also  violating  the  criminal  statutes.'  We 
should  not  impute  any  such  improper  actions  to  her  unless 
compelled  to  by  the  evidence.  There  is  no  sufficient  proof 
that  appellant  kept  a  warehouse  for  the  storage  of  grain  of 
class  "b"  provided  for  in  the  statute.  There  was  no  proof 
that  any  one  else  stored  a  bushel  of  grain  in  the  warehouse. 
The  evidence  is  also  that  the  money  advanced  on  the  grain 
was  intended  as  payments  and  notasa  mere  loan,  as  we  nnder. 
stand  it 

The  oats  rest  on  the  same  principle  as  the  corn  and  on  the 
same  contract  and  it  would  not  matter  that  there  were  as  many 
oats  in  the  warehouse  when  it  burned  as  were  delivered  by 
appellee.  The  jury  were  not  authorized  under  the  evidence 
to  find  any  other  verdict  than  they  did,  without  it  might  bo 
as  to  the  amount.  While  the  instructions  for  appellee  are  not 
based  on  the  right  theory  of  the  law,  and  in  a  different  case 
would  have  been  improper,  yet  in  view  of  the  evidence  they 
can  not  be  harmful,  and  appellant's  instructions  were  all  she 
could  ask.  We  think  the  verdict  on  the  question  of  sale 
under  the  evidence  was  so  clearly  right  that  it  makes  no  ma- 
terial difference  as  to  the  instructions.  As  to  the  amount  of 
the  verdict  we  are  satisfied  that  the  evidence  fully  justifies  it. 
Under  the  constitution  and  laws  of  this  State,  if  the  proof  had 
shown  that  the  grain  in  question  had  been  taken  in  store  by 
appellant  for  compensation,  and  she  had  been  keeping  a  ware- 
house for  such  purpose,  then  she  would  have  been  protected 
as  a  warehouseman  under  such  constitution  and  laws,  even 
though  the  grain  were  mixed  with  other  of  like  quality,  and 
even  though  the  warehouse  and  grain  were  consumed  by  fire, 
if  without  her  fault.  One  other  significant  fact  in  this  case 
is  that  no  compensation  was  to  be  charged  for  storage  as  to 
nearly  all  the  grain.  The  principle  announced  in  Bank  of 
Pontiac  v.  Langan,  28  III.  A  pp.  401,  is  called  in  question,  but 
it  is  scarcely  necessary,  in  view  of  what  has  been  said,  to  say, 
that  we  fully  adhere  to  the  point  decided  therein. 

It  is  unnecessary  to  notice  any  other  point  raided  by  coun- 
sel for  appellant  in  his  brief.     The  judgment  of  the  court 

below  is  therefore  affirmed. 

Judgment  affirmed. 
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John  Holibc 

V. 

The  Village  op  Windsor  and  Richard  Petbie. 

Injunctions — Varafion  of  Village  Street — Powers  <if  Village  Board — 
When  Court  Will  Intetfere. 

In  order  that  a  court  of  equity  msiy  be  aathorized  to  interfere  by  injunc- 
tion with  the  action  of  a  villag^e  Ukird  in  vucutintra  public  street  there  toust 
be  a  clear  ca^e  of  irrei>arable  damage  ahown  to  some  individual  who  is  spe- 
cially damaged,  different  from  the  general  public. 

[OpinioD  filed  December  8, 1890.] 

In  error  to  the  Circuit  Conrt  of  Mercer  County;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

Messrs.  Pepper  &  Scott,  for  plaintiff  in  error. 

Messrs.  Bassett  &  Bassett,  for  defendants  in  error. 

Lacey,  J.  This  was  a  bill  in  equity  charging  that  the  com- 
plainant was  the  owner  of  lots  3,  4,  6,  6,  7  and  8,  in  block  52, 
in  the  village  of  Windsor,  Mercer  county.  III.;  that  when  he 
bought  them,  they  had  streets  on  the  east,  west  and  south  of 
them;  that  two  of  the  lots,  4  and  5,  abutted  on  7th  street, 
and  that  there  was  no  means  of  access  to  them  except  by  way 
of  7th  street,  which  was  in  existence,  and  open  and  used 
by  the  public  when  he  bought  said  lots;  that,  relying  on  his 
right  to  the  perpetual  use  of  said  street,  the  complainant  built 
and  erected  his  barns,  stables,  cattle  and  hog  pens  and  lots 
upon  said  two  lots,  and  that  7th  street  was  absolutely  neces- 
sary for  the  purpose  of  use  of  and  access  to  said  lots  and  the 
buildings  situated  thereon. 

That  the  village  board,  by  resolution,  fraudulently  and 
illegally  declared  that  part  of  7th  street  north  of  Mulberry 
street,  vacated,  at  the  instigation  of  one  Richard  Petrie,  not 
at  the  request  or  for  the  benefit  of  said  village,  nor  at  the 
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request  or  for  the  benefit  of  any  of  the  inhabitants  thereof, 
nor  for  the  benefit  or  welfare  of  the  public,  but  solely  for  the 
benefit  of  said  Petrie,  and  thereby  cut  off  the  said  lots,  barns 
and  buildings  as  aforesaid  from  access  to  any  streqt;  that  said 
action  prevents  the  complainant  from  using  the  street  and 
cuts  oflf  his  access  to  his  barn-yard,  stables  and  stock  yards, 
and  rendered  them  useless  so  far  as  any  way  of  getting  to 
them  is  concerned;  that  said  action  renders  the  two  lots,  barn- 
yard, barns  and  stables  entirely  valueless  except  they  should 
be  held  and  owned  in  connection  with  other  property  abutting 
on  a  street,  etc.  These  are  the  material  allegations  as  found 
in  the  abstract. 

The  prayer  of  the  bill  was  to  set  aside  the  resolution  of  the 
village  board  in  regard  to  the  vacation  of  the  portion  of  the 
street  designated  in  tlie  bill  and  declare  the  order  to  be  ille- 
gal and  void,  and  that  Petrie  be  restrained  from  closing  or 
keeping  closed  the  street,  and  to  remove  all  obstruction  placed 
thereon  by  him,  and  that  plaintiff  in  error  l)e  reinstated  in  the 
use  of  the  street  and  access  to  his  property  thereby.  The 
court  below  sustained  a  demurrer  to  this  bill,  and  plaintiff  in 
error  not  answering,  was  decreed  to  pay  the  costs. 

Wo  are  of  opinion  the  court  decided  con-ectly.  Taking  all 
of  the  allegations  of  the  bill  together,  we  do  not  think  there 
is  any  allegation  of  any  damages  done  to  the  complainant's 
property,  saying  nothing  of  irreparable  damages.  It  is  true 
plaintiff  in  error  charges  that  the  vacation  of  the  street  cuts 
him  off  from  any  access  to  his  barn,  stables  and  stock  yards* 
and  renders  them  useless  so  far  as  any  way  of  getting  to  them 
is  concerned. 

Then  he  follows  with  another  allegation  which  qualifies 
this  one  very  materially,  thus:  "  That  said  action  renders 
the  said  two  lots,  barn  yard,  barns  and  stables,  entirely  value- 
less except  they  should  be  held  and  owned  in  connection  with 
other  property  abutting  on  a  street.  It  appears  from  the 
bill  that  he  owned  six  lots  in  a  body  and  that  the  other  four 
which  joined  the  two  lots  on  the  east  and  south,  abutted  on 
two  different  streets,  to  wit.  Mulberry  and  6th  streets,  and 
that  free  access  could  be  had  to  his  barns  and  stables  over  any 
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of  these  froui  either  of  those  strcete.  Now  these  lots  were 
held  and  occupied  in  a  body  together,  and  there  is  no  charge 
that  his  property  as  a  whole  was  in  the  least  dauiaged. 

All  there  is  of  the  charge  is,  that  if  the  two  lots  were  con- 
sidered separately  from  the  other  parts  where  his  house  was, 
as  we  infer,  they  would  be  valueless.  But  we  are  nowhere 
informed  that  his  property,  as  it  was  then  situate,  as  a  whole, 
was  in  any  way  damaged. 

Then  taking  the  bill  most  strongly  against  the  pleader  and 
holding  it  made  the  strongest  case  the  facts  warranted,  we 
are  authorized  to  infer  that  while,  if  the  two  lots  were  sep- 
arated from  the  remainder  of  his  premises  they  would  have 
been  damaged,  yet  as  it  was,  his  property  was  not  damaged, 
(he  having  access  to  his  barns  and  stable  through  his  other  loti^) 
or  himself  materially  discommoded  by  the  vacation  of  7th 
sbeeC.  It  is  not  a  light  thing  to  interfere  by  injunction  with 
the  action  of  village  authorities  in  regard  to  the  exercise  of 
their  legal  functions.  The  case  to  authorize  it  must  be  clear, 
and  a  case  of  irreparable  damage  be  shown  to  some  individual 
who  is  specially  damaged,  dilTercnt  from  the  general  public. 

Dillon  in  his  work  on  Municipal  Cor[K>rations,  lays  down 
the  doctrine  in  these  words.  Sec.  (j(}(y: 

*•  The  plena|-y  power  of  the  Legislature  over  streets  and 
highways  is  such  that  it  may,  in  the  absence  of  special  consti- 
tutional restriction,  vacate  or  discontinue  them,  or  invest 
municipal  corporations  with  this  authority.  Without  a  judi- 
cial determination  a  municipal  corporation,  under  the  aa- 
thority  conferred  in  its  charter  to  locate  and  establish  streets 
and  hWeys  SLiid  vacate  the  same,  may  constitutionally  order  the 
vacation  of  a  street,  and  this  power  when  exercised  with  due 
regard  to  individual  rights  will  not  be  restrained  at  the 
instance  of  a  property  owner,  claiming  he  is  interested  in 
keeping  open  the  streets  dedicated  to  the  public."  By  our 
statute,  "cities  and  villages"  have  such  power  delegated  to 
them.     Chap.  24,  head,  "  Powers." 

It  has  been  held  in  New  York  that  '*  The  Legislature  may, 
without  providing  for  compensation  to  adjoining  owners, 
provide  for  the  closing  of  one  public  way  to  their  property, 
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if  another  way  is  left  open."  Caster  v.  N.  Y.,  43  N.  T.  399  ; 
Kellinger  V.  Street  Kailroad,  50  N.  Y,  206 ;  Fearing  v.  Irwin, 
55  N.  Y.  486  (1874).  Tlie  idea  that  a  city  liolds  the  streets 
in  trust  for  the  benefit  of  the  incorporators,  thongli  accurate 
enough  in  one  sense  of  the  word,  is  not  sanctioned  by  the 
later  decisions  of  the  Supreme  Court.  Chicago  v.  Eumsey 
87  III.  355;  People  ex  rel.  v.  Walsh  et  al.,  96  111.  232.  Tiie 
city,  it  is  said  in  the  last  case,  "  holds  the  fee  for  the  use  iof 
the  public— not  the  citizens  of  the  city  alone,  but  the  entire 
public — of  which  the  Legislature  is  the  representative." 
See  also  City  of  Chicago  v.  Union  Building  Association,  102 
111.  379.  It  is  said  also  in  the  latter  case  that  "perhaps  it 
may  be  said  there  is  a  special  trust  *  *  *  in  favor  of  ad- 
joining property  holders," — to  the  extent  that  the  city  must 
pay  the  damages  for  depriving  them  from  access  to  their 
property,  by  way  of  the  adjoining  street.  A  party  who  is 
damaged  by  the  vacation  of  a  street  adjoining  his  property 
has  a  remedy  at  law  against  the  city  or  village  to  recover 
such  damages,  and  such  right  in  its  nature  is  ^^  legal."  Zinc 
Co.  V.  City  of  La  Salle,  117  111.  411;  City  of  Pekin  v.  Brere- 
ton,  67  111.  477;  Kigney  v.  Chicago,  102  111.  81.  Such  person 
has  maintained  at  least  in  one  instance  in  this  State  (Carter  v. 
City  of  Chicago  et  al.,  57  111.  283)  a  bill  in  equity  to  restrain 
carrying  out  an  order  to  obstruct  the  street  (or  sidewalk) 
opposite  the  property  owner's  lot 

It  is  intimated  in  that  case  the  jurisdiction  of  equity  was 
maintained  on  the  grounds  the  city  was  a  trustee  as  well  as 
that  an  irreparable  injury  was  about  to  be  committed. 

In  that  case  it  appeared  very  clearly  that  a  court  of  equity 
had  jurisdiction  to  enjoin  to  prevent  an  irreparable  injury, 
and  the  other  questions  were  not  necessarily  involved.  We 
doubt  very  much  whether  a  city  or  village  is  a  trustee  in  such 
case,  in  the  technical  meaning  of  that  word,  so  as  to  give  a  court 
of  equity  jurisdiction  solely  on  that  ground.  In  the  case  at 
bar  there  is  in  our  judgment  no  irreparable  injury  shown.  If 
there  was  any  injury  it  could  clearly  be  proven  and  recovered 
at  law. 

For  the  above  reasons  the  decree  of  the  court  below  is 
affirmed.  Decree  affirmed. 


654  Appellate  Courts  of  Illinois. 

Vol.  S^,]  Herncher  v.  Bnizier. 


Frederick  Herscher,  ExecutoRi 
James  H.   Brazier. 

Landlortf  and  Tenant — Dinfressfor  Rent — Deprivation  (f  Use  qf  Pari 
Hf  Demised  Premises — Evidence — Instructions, 

1.  Where  the  question  was  whether  a  houpe  and  bnrn  were  situate  upon 
a  piece  of  land  described  in  a  lease  as  '*  about  half  an  acre  apple  orchard*' 
and  reserved  from  the  leas«>d  property,  evidence  was  admissible  on  the  pari 
of  the  tenant  of  a  conversation  between  a  witness  and  the' lessor  in  his  life- 
tim**!  the  action  beingr  brought  by  an  administrator,  tending  to  show  that 
the  lessor  regurded'the  house  in  question  as  not  being  in  the  reserved  tract. 

2.  An  instruction  to  the  jury  that  the  above  couverpation  was  proper 
for  them  to  consider  in  determining  whether  or  not  the  tenant  was  entitled 
to  the  use  of  the  hou^c  and  Uirn  in  question  under  the  lease,  was  proper. 

[Opinion  filed  December  8,  1S90.] 

Appeal  from  the  County  Court  of  Kankakee  County;  the 
Hon.  TuoMAS  S.  SA\vyEK,  Judge,  presiding. 

Messrs.  Harbison  Lokino  and  William  Potter,  for  appel- 
lant 

Mossrs.  James  N.  Ore  and  O.  G.  Bartlett,  for  appellee. 

Ui'ToN,  J.  Appellant  caused  to  be  issued  and  levied  a  dis- 
tress warrant  to  collect  $288  of  appellee,  being  an  installment 
of  rent  due  October  1,  1889,  bj'  the  terms  of  a  lease  made  by 
apiKjllant's  testator  to  appellee,  and  the  muin  controversy 
arises  out  of  the  claim  by  appellee  to  an  oflFset  for  rent  claimed 
to  be  due  him  from  ap})ellant  for  a  house  and  barn  which  he 
contends  were  demised  to  him  by  the  terms  of  the  above  men- 
tioned lease  and  from  which  he  was  excluded  and  prevented 
from  occupying  by  the  testator  and  appellant,  and  which  was 
repeatedly  leased  to  various  persons  who  occupied  tlie  same 
and  paid  rent  therefor  to  the  testator  and  afterward  to  appel- 
lant as  his  executor.  Appellant's  contention  is,  that  the  house 
was  upon  ground  expressly  excepted  and  reserved  by  the  terms 
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of  the  lease  to  appellant^  and  as  to  the  barn,  he  denied  that 
either  the  testator  or  himself  had  at  any  time  during  the 
term  of  the  lease,  in  any  '^ay  interfered  with  appellee's  pos- 
session or  enjoyment  of  the  barn,  or  leased  or  collected  rent 
from  any  person  occupying  the  same.  Upon  return  of  the 
distress  warrant  and  inventory  of  levy  to  the  County  Court, 
summons  was  issued,  parties  appeared,  appellee  tiled  with 
other  pleas  a  plea  of  set-off  and  counter-claim  for  rent  due 
him  as  before  stated,  upon  which  plea  issue  being  joined,  the 
facts  therein  involved  were  submitted  to  a  jury,  who  returned 
a  verdict  for  the  appellee  upon  his  counter-claim  for  $29.50, 
and  the  court  after  overruling  amotion  for  a  new  trial,  gave 
judgment  thereon.  Appellant  excepted,  and  brings  the  case 
to  this  court  on  appeal  to  reverse  that  judgment. 

The  errors  complained  of  are : 

First :  That  the  trial  court  erred  in  admitting  improper 
evidence  on  the  trial  below. 

Second :  That  the  trial  court  erred  in  its  instructions  to  the 
jury. 

First,  it  is  apparent  that  the  contention  in  this  case 
depends  in  great  part  upon  the  construction  to  be  given  to 
the  reservation  contained  in  the  lease  from  appellant's  tes- 
tator to  appellee,  given  in  evidence,  viz.:  "  All  the  northeast 
quarter  of  Secti6n  29,  except  *  *  *  fish  pond  *  *  * 
and  about  half  an  acre  apple  orchard,  with  a  road  to 
said  pond  and  orcliard,  *  *  i*  which  are  respectively 
reserved  from  said  northeast  quarter  by  the  party,  lessor,"  etc. 
This  is  a  mixed  question  of  law  and  fact.  If  the  house  and 
barn,  or  either  thereof,  are  situate  in  fact  upon  the  reserved 
piece  of  land  described  as  "about  half  an  acre  apple  orchard  " 
in  the  lease,  then  the  appellee  would  not  be  entitled  to  the 
use  thereof,  and  this  is  manifestly  a  question  of  fact.  All 
evidence  tending  to  establish  that  fact  would  be  admissible. 
Indeed  it  is  admitted  by  appellant's  counsel,  in  argument 
before  us,  that  parol  evidence  was  admissible  to  locate  the 
house  on  this  half  acre;  if  admissible  as  to  the  house,  no  good 
reason  is  perceived  why  it  is  not  to  the  other  buildings.  No 
mention  is  made  of  the  house  or  barn,  in  the  reservation  in 
the  lease. 
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Complaint  is  made  that  the  trial  conrt  admitted  one  Lnm- 
niery  to  state  what  conversation  he  had  with  appellant's  tes- 
tator in  his  lifetime,  in  reference  to  renting  the  house  to 
witness,  and  that  Herscher  said  to  witness,  that  he  would 
have  to  see  "  Jimmy,"  meaning  appellee,  about  it.  This  was 
in  no  manner  contradicting  or  changing  the  lease  by  parol, 
but  simply  tending  to  show  the  constmction  given  by  the 
lessor  in  his  lifetime  thereto;  to  which  we  see  no  legal 
objection. 

We  have  examined  the  record  before  ns  with  care,  and  we 
fail  to  find  any  material  evidence  improperly  admitted  by  the 
trial  court,  or  any  refused,  which  in  our  jndojment  would 
prejudice  the  rights  of  appellant  There  can  be  no  dispute 
but  that  the  appellee  was  deprived  of  the  entire  use  of  the 
house,  and  it  is  equally  clear  that  appellant's  testator  and 
api>ellant  received  the  rent  therefor  during  the  whole  term 
of  the  lease,  until  this  distraint.  There  is  some  conflict  as  to 
the  barn,  but  the  question  as  to  that  was,  as  we  think,  fairly 
submitted  to  the  jury,  and  upon  this  point  we  can  not  say  that 
justice  has  not  been  done.  Certainly  the  jury,  in  our  judg- 
ment, were  fully  wari*anted  in  finding  the  verdict  rendered 
from  the  evidence. 

Second,  it  is  claimed  in  the  argument  that  the  trial  court 
erred  in  giving  api)ellec's  second  instruction  to  the  jury.  In 
this  instruction  the  jury  were  told  that  if  they  found  from  the 
evidence  that  appellee's  testator  in  his  lifetime  and  just  after 
making  the  lease  in  question,  was  applied  to  by  the  witness, 
Lumniery,  for  a  lease  to  him  of  the  house  and  barn  in  ques- 
tion, and  that  the  lessor  told  witness  to  go  to  appellee  for 
such  lease,  that  this  was  pro])er  evidence  for  the  jury  to  con- 
sider, in  determining  whether  or  not  appellee  was  entitled  to 
the  use  of  the  house  and  barn,  under  the  lease  in  evidence. 
We  see  no  objection  to  this  instruction.  At  the  least  it 
tended  to  show  the  construction  to  be  given  to  the  lease  as 
the  lessor  understood  it,  at  or  about  the  time  of  its  execution, 
and  that  the  buildings  were  not  included  in  the  "  half  acre  " 
reserved  for  the  lessor's  use,  otherwise  there  would  have  been 
no  occasion  of  referring  the  tenant,  Lumniery,  then  in  posses- 
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8ion  of  the  buildings  in  question, and  then  making  application 
to  his  former  landlord,  appellant's  testator,  for  extension  of 
his  lease  for  another  year,  to  ''Jimmy,''  the  appellee.  If 
these  buildings  were  upon  the  reservation,  what  occasion  had 
appellee's  lessor  to  refer  Lumniory  to  "Jimmy,"  appellee,  for 
a  lease  of  them?  While  the  instructions  may  have  been 
faulty  in  giving  undue  prominence  to  a  portion  of  the  evi- 
dence, we  do  not  regard  it,  under  the  evidence  in  this  case, 
sufficient  to  justify  a  reversal.  We  have  examined  the 
instructions  given  by  the  trial  court  for  the  appellee,  and  the 
objections  urged  thereto  by  the  learned  counsel  for  the  appel- 
lant, and  we  fail  to  lind  any  reversible  error  therein. 

Upon  the  appellee's  plea  of  eet-oif  or  counter-claim,  the 
statute  expressly  provides  that  a  judgment  may  be  rendered 
for  defendant  on  such  counter-claim  if  warranted  by  the  evi- 
dence, and  being  of  the  opinion  that  substantial  justice  has 
been  done  in  this  case,  and  that  no  reversible  error  was  com- 
mitted by  the  trial  courts  the  judgment  must  be  affirmed. 

Judgment  affirmecL 


City  of  Kankakee 

V. 

Charles  J.  Linden. 

Municipal  Corporations-^Negligenee  qf— Personal  Injuries — Damages 
— Practice, 

1.  In  an  action  brons^ht  to  recover  for  pergonal  injuries  received  by 
plaintiff  in  fallinfir  through  a  man-hole  left  open  in  the  streets  of  defendant, 
the  court  holds  that  the  evidence  was  sufficient  to  warrant  the  finding  that 
the  hole  was  negligently  open. 

2.  The  work  in  question  being  done  under  the  supervision  and  authority 
of  the  city,  the  city  was  responsible  for  the  way  in  which  it  was  done. 

3.  In  actions  for  personal  injuries  a  verdict  for  plaintiff  will  not  be  set 
aside  for  excess  of  damages  unless  the  court  can  clearly  see  that  the  assess- 
ment is  not  sustained  by  the  evidence,  or  in  cases  where  the  court  can  see 
that  the  jury  have  been  unduly  influenced  by  sympathy,  passion,  prejudice 
or  other  improper  motives. 

Vol.  XXXVIII  41 
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[Opinion  filed  December  8,  1890.] 

Appeal  from  the  Circnit  Court  of  Kankakee  Comity;  the 
Hon.  N.   J.  PiLSBUEY,  Judge,  presiding. 

Messrs.  W.  PoTTBE  and  H.  Lobing,  for  appellant. 

Messrs.  W.  E.  Huntek  and  D.  H.   Paddock,  for  appellee. 

C.  B.  Smith,  P.  J.  This  was  an  action  on  the  case.  The 
declaration  declared  for  an  injury  received  by  the  plaintiff 
from  falling  into  a  man-hole,  left  open  in  the  city  of  Kankakee 
in  one  of  its  streets,  by  those  in  the  employment  of  the  city. 
The  declaration  alleges  that  this  man-hole  was  left  open  through 
the  carelessness  of  the  servants  of  the  city,  and  it  alleges  that 
the  plaintiff  while  in  the  exercise  of  due  care  fell  in  the  hole 
in  the  night  time,  about  the  30th  of  August,  and  was  injured. 
The  allegations  of  negligence  are  that  the  employes  of  the 
city  while  cleaning  out  a  sewer  along  a  public  street  carelessly 
left  open  a  man-hole  in  the  night  time,  within  about  a  foot  of 
the  edge  of  a  public  sidewalk,  and  almost  directly  at  the  cross- 
ing or  intersection  of  the  sidewalks  at  Kiver  street  and 
Schuyler  avenue,  without  any  protection  from  guards  or  lights 
to  warn  persons  passing  of  danger. 

The  defendant  pleaded  the  general  issue.  A  trial  before 
a  jury  resulted  in  a  verdict  for  the  plaintiff  for  $1,200.  Tiie 
defendant  made  a  motion  for  a  new  trial,  which  the  court 
overruled  and  gave  judgment  on  the  verdict.  The  city  now 
brings  the  record  before  us  on  appeal  and  assigns  the  usual 
errors. 

Appellant  insists  that  the  verdict  is  contrary  to  the  evi- 
dence. After  a  careful  study  of  the  evidence,  we  can  not  say 
that  the  verdict  is  against  the  weight  of  the  evidence,  but  on 
the  contrary  we  think  there  is  sufficient  evidence  to  support, 
the  finding  of  the  jury.  The  proof  shows  this  sewer  was  in 
the  corporate  limits  of  the  city  and  that-  it  was  being  repaired 
and  cleaned  out  under  the  direction  and  supervision  of  the  city, 
and  that  tlie  man-hole  had  been  left  open  three  or  four  days, 
and  when  the  dirt  was  thrown  up  ai'ound  it,  it  left  a  hole,  from 
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one  to  three  feet  deep,  according  to  the  etatcmente  of  differ- 
ent witnesses.  Some  of  the  witnesses  swear  that  the  hole'  was 
directly  in  the  crossing,  and  in  the  line  on  the  sidewalk;  others 
swear  it  was  just  ontside  the  edge  of  the  line  of  the  walk,  and 
there  is  no  claim  made  by  defendant,  that  any  guard  or  liglit 
was  placed  at  this  open  hole.  The  defense  is  that  the  hole 
was  not  deep  enoughlfor  any  one  to  fall  into,  nor  of  such  dan- 
gerous character  as  to  require  guards  or  lights  to  warn  persons 
of  danger.  On  the  night  in  question  plaintiff  and  one  of  his 
neighbors  were  going  to  church,  and  in  passing  by  this  hole 
in  the  dark  plaintiff  fell  into  it,  and  sustained  severe  injuries, 
from  which  he  suffered  a  long  time.  Two  women  fell  into 
the  same  hole  on  the  same  evening,  before  appellee  fell  into 
it;  but  they  both  escaped  without  injury.  We  think,  leaving 
this  hole  open  in  a  public  street,  almost,  if  not  directly,  in  the 
line  of  the  sidewalk,  at  night,  without  guards  or  lights,  was  an 
act  of  gross  negh'gence  on  the  part  of  the  city.  There  is 
nothing  in  the  evidence  to  show  that  plaintiff  was  not  in  the 
exercise  of  ordinary  care.  He  swears  he  was  going  slow  and 
walking  carefully  and  that  he  had  walked  along  the  same  walk 
on  the  tliree  preceding  evenings  when  there  was  no  hole  there, 
or  at  least  that  ho  saw  none,  if  it  was  there. 

The  work  being  done  under  the  supervision  and  authority 
of  the  city,  it  became  responsible  for  the  way  it  was  done. 
The  City  of  Springfield  v.  Scheevers,  21  111.  App.  203. 

It  is  contended  that  appellee  aggravated  his  injury  by  his 
own  misconduct  and  want  of  attention  to  his  injury,  but  this 
also  was  a  question  of  fact  fairly  submitted  to  the  jury.  We 
can  not  say  that  the  plaintiff^s  conduct  or  treatment  of  his 
wounded  foot  aggravated  his  injury. 

It  is  also  urged  that  the  court  erred  in  giving  certain  in- 
structions for  the  plaintiff  and  in  refusing  certain  instructions 
asked  by  the  defendant.  We  have  carefully  examined  all  the 
instructions  given  and  refused  and  without  stopping  to  dis- 
cuss each  one  in  detail,  it  is  sufficient  to  say  that  we  think  tlie 
law  was  fairly  and  accurately  laid  down  to  the  jury,  and  that 
the  law  was  given  fully  as  strong  for  the  defendant  as  it  had 
any  right  to  ask. 
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While  the  dainap^es  in  the  case  maj  8cem  hi^h,  consider- 
ing the  injury,  still  they  are  not  so  high  as  to  justify  us  in 
setting  aside  the  judgment  and  verdict  for  that  reason.  The 
assessment  of  damages  for  personal  injuries  is  so  largely  a 
matter  of  the  judgment  and  discretion  of  the  jury,  that  courts 
will  not  set  them  aside  for  tliat  reason,  unless  we  can  clearly 
see  that  the  assessnicnt  is  not  justified  or  sustained  by  the 
evidence,  or  in  cases  where  we  can  see  that  the  jury  have  bec*!i 
unduly  influenced  by  sympathy,  passion  or  prejudice,  orotlur 
impro|)er  motive. 

Finding  no  error  in  this  record  the  judgment  is  aflirmed. 

Jvdgment  qffirmedL 


1 
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ACCOUNT— Sec  Administration,  8;  Appeal  and  Eruor,  11. 
ACKNOWLEDGMENT— See  Opficerb,  5. 

ACTIONS. 

1.  There  can  be  no  recovery  in  an  action  brought  upon  a  claim, 
before  the  same  becomes  due.     Kerr  y.  Wilson^  97 

2.  In  an  action  for  money  had  and  received,  where  trial  was  by  the 
court,  held:  That  the  evidence  fully  supported  the  judgment  for  plaint- 
iff.    Martin  v.  Itumsey^  211 

ADMINISTRATION. 

1.  Where  a  testator,  subsequent  to  the  execution  of  hiA  will, 
attempted  to  make  a  dl^trihuiion  of  bin  estate  among  his  children, 
which  distribution  was  only  partially  ciirried  into  e£Fect  prior  to  his 
death,  but  where,  under  orders  of  court,  entered  upon  petitions  of  the 
heirs  in  the  progress  of  the  administration,  the  distribution  was  com- 
pleted, held:  That  certain  of  the  heirs,  huvinsr  failed  to  appeal  from 
the  order  entered  upon  their  petition  and  which  determined  their 
shares,  could  not  re-open  the  accounts  and  claim  more  than  was  by 
such  order  allowed  to  them.     Burnett  v.  Biirneff,  187 

2.  Upon  the  case  presented  the  adminiAtnitor  was  properly  allowed 
a  sum,  in  addition  to  his  statutory  commissions,  for  attorney's  fees. 
Id.,  187 

3.  Upon  a  bill  filed  by  an  administrator  for  discovery  as  to  date, 
nite  of  interest,  etc.,  of  notes  alleged  to  be  due  the  estate  from  defend- 
ant, but  which  had  been  lost,  itia  held:  That  the  remedies  conferred 
by  statute  were  not  exclusive  of  the  original  reuiody  in  equity. 
Grimes  v.  Uilliary,  246 

4.  Since  a  discovery  by  answer  was  the  only  relief  sought,  a  rule  to 
answer  was  in  effect  a  final  decree  from  which  an  appeal  would  lie. 
Id.,  248 

5.  Whatever  is  honestly  done  by  one  acting  as  administrator  de  son 
tort,  and  not  contrary  to  law,  is  binding  between  the  parties.  Camp 
V.  Elliott  dk  Brewster,  337 

6.  In  an  action  of  trover  brought  by  the  administrator  of  an  estate 
to  recover  the  value  of  notes  alleged  to  have  been  the  property  of  the 
intestate,  but  which  had  been  pledged  by  a  son  of  intestate  to  the  appel- 
lant bank  as  collateral  for  his  debt,  where  it  appeared  that  the  indorse- 
ment of  the  notes  was  in  the  son*8  handwriting,  the  burden  of  proof 
was  on  the  bank  to  show  that  the  son  had  authority  to  sign  his  father's 
name  upon  the  notes,  the  fact  that  otherwise  a  crime  would  hive  been 
committed,  not  operating  to  change  the  presumption  in  this  suit. 
First  National  Bank  <^  Morrison  v.  Bressler,  499 
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7.  The  fact  that  the  son  may  have  had  ffeneral  aathority  to  tranmct 
business  for  bis  father  was  not  sufficient  to  show  that  he  bad  authority 
to  pledijre  his  father*B  property  as  security  for  bis  own  debts.    JcL^   499 

8.  Where  a  probate  court  in  the  course  of  administnition  of  an 
estate  has  entered  a  final  order  of  distribution,  and  years  afterward  the 
intestate's  widow  files  a  bill  aprainst  her  attorneys  in  fact  fur  an  account- 
ing of  moneys  received  by  them  under  her  power  of  attorney,  and  in 
pursuance  of  such  order  of  the  court,  they  can  not  set  up  in  defense  to 
such  pniycr  for  an  accounting  the  fact  that  the  widow  murdered  her 
husband,  and  that  she  was  therefore  not  entitled  to  any  share  out  of  hifi 
estate.    Paullhsen  v.  Loock,  510 

AGENCY— See  Contracts,  3,  4,  5. 

APPEAL  AND  ERROR. 

1.  If  a  defendant  in  an  action  in  chancery  chooses  to  answer  aftf*r 
his  plea  is  disallowed,  and  in  defeated  on  the  merits,  he  can  not,  on 
appeal,  raise  anew  the  question  of  jurisdiction  of  his  person.  Hy. 
Conductor's  Benefit  Ass'nv.  Rohinnon,  111 

2.  Upon  the  cai»e  presented,  it  is  held:  That  the  main  question  wus 
one  of  fact  and  that  no  sutticient  reason  existed  to  dissturb  the  verdict 
for  the  defendant.     Brown  v.  Donner,  336 

3.  The  question  of  variance  between  the  evidence  and  the  pleadings 
can  not  be  raised  in  the  Appellate  Court  for  the  fir^t  time.  Hammond 
▼.  Goodnle,  365 

4.  The  verdict  of  a  jury  will  not  be  set  aside  where  the  evidence  is 
conflicting,  even  though  it  may  seem  to  be  against  the  weight  of  the 
evidence,  unless  it  is  apparent  that  they  have  been  actuated  by  piaxion 
or  prejudice.     City  of  Rock  Island  ^.  Deis^  409 

5.  A  party  does  not  waive  the  right  to  assign  for  error  in  the  Appel- 
late Court  the  sustaining  of  a  demurrer  to  a  plea  in  abatement  to  the 
jurisdiction  of  the  trial  court  by  subsequently  asking  leave  of  the  court 
to  plead  to  the  merits.     Union  Mutual  Accident  Ass'n  v.  Riel,        414 

6-  The  propriety  of  filing  a  supplemental  bill  can  not  be  primarily 
raised  herein,  where  the  defendant  in  the  trial  court  treated  it  as  a 
proper  proceeding,  and  answered  the  same  on  its  merits,  and  went  to 
trial.    Boftes  v.  Van  Wert,  427 

7.  A  verdict  which  is  not  fairly  supported  by  the  evidence  should  be 
set  aside.    Peoria  dt  Pekin  li.  Ry.  Co.  v.  Barton,  469 

8.  In  an  action  for  rent^  trial  being  by  the  court  without  a  jury, 
where  the  judgment  was  clearly  what  was  required  by  the  proper  evi- 
dence  in  the  case,  the  error  of  the  trial  court  in  admitting  other  evi- 
dence is  no  ground  for  reversal.     Wiener  v.  Nachbour,  h'/l 

9.  A  question  of  variance  can  not  be  first  raised  in  the  Appellate 
Court.    Foltz  V.  Hardin,  542 

10.  Judgment  of  court  below  is  reversed  because  of  an  erroneous 
allowance  of  an  item  for  rent  in  the  statement  of  an  account.  Hen- 
fling  V.  Eldridge,  551 

11.  In  an  action  brought  to  recover  for  the  baling  and  shipping  of 
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hay,  the  whole  question  being  as  to  whf^ther  plaintiff  used  due  care  in 
the  performance  of  the  work,  it  is  held:  That  tho  evidence  being  con- 
flicting, the  verdict  must  be  sustnined.  no  errors  of  law  having  been 
committed  by  the  trial  court.     ///  v.  Peterwn,  633 

ATTORNEY  AND  CLIENT. 

1.  It  is  the  duty  of  a  probate  judge  to  keep  himself  free  from  any 
and  all  interest  in  any  estate  in  process  of  settlement  in  his  court  which 
might  influence  or  wurp  his  judgment  in  the  slightest  degree.  Evann 
V.  Funk,  441 

2.  A  county  or  probate  jud$re  in  this  State  may  try  cases  in  other 
courts  than  their  own,  when  such  cases  have  no  connection  with  the 
business  or  causes  pending  in  their  own  courts.     Id.,  441 

3.  In  an  action  to  recover  a  certain  sum  alleged  by  plaintiff  to  have 
been  paid  defendant  when  judge  of  probate,  to  \)o  uf^ed  by  him,  or  so 
much  thereof  as  might  be  neceshary  to  settle  a  law  suit,  the  balance,  if 
any,  to  be  returned,  it  being  claimed  that  no  part  thereof  had  been 
used  or  returned,  this  court  holds,  defendant  contending  that  said 
amount  was  paid  him  as  attorney's  fees  for  procuring  a  settlement  of 
said  suit,  that  the  evidence  supports  the  theory  of  the  plaintiff;  that 
the  rule  that  when  two  or  more  persons  eng-age  in  an  unlawful  enter- 
prise or  agree  to  do  an  illegal  act  or  one  prohibited  by  public  policy,  and 
spend  or  pay  out  money  to  each  other  or  otherwise  in  aid  of  such  unlaw- 
ful enterprise,  the  law  will  aid  neither  but  leave  them  where  they 
placed  themselves,  can  not  be  invoked  in  \he  case  presented;  that 
assuming  that  said  payment  was  made  to  defendant  as  plaintiff's  attor- 
ney, the  parties  were  not  in  paH  delicto  in  the  employment  of  the  one 
by  the  other,  nor  in  the  payment  to  the  one  and  the  receipt  by  the 
other  of  the  sum  in  question;  and  that  the  judgment  for  the  plaintiff 
must  be  affirmed.     Id.,  441 

4.  This  court  holds  a  settlement  made  between  an  attorney  and  his 
client,  for  whom  he  had  been  making  collections,  to  have  been  conclu- 
sive on  the  attorney  as  to  his  charges,  and  that,  it  being  discovered 
subsequently  that  he  hud  made  a  collection  not  included  in  his  report, 
he  could  only  make  an  additional  charge  for  that  particular  collection 
and  at  the  same  rate  charged  in  the  settlement  Fhenix  Ins,  Co.  v. 
McKenzie  d^  Calkins,  030 

ATTORNEY'S  FEES— See  Evidence,  6. 

BAILMENTS— See  Contracts,  2;  Wahehouses. 

BILLS  OF  EXCEPTIONS— See  Practice,  9,  10, 18. 

CARRIERS— See  Railroads. 

a)NSPIRACY. 

1.  Conspiracy  is  an  unlawful  combination  or  agreement  between 
two  or  more  persons  to  do  an  act  unlnwful  in  itself,  or  a  lawful  act 
by  unlawful  means.     Breitenherger  v.  Schmidt,  168 

2.  If  the  conspiracy  alleged  in  the  declaration  at  bar  is  of  force 
sufiicient  to  connect  the  earlier  wrongs  charged  to  have  been  committed 
in  pursuance  of  it,  which  as  independent  grounds  of  action  are  barred 


G64  Appellate  Courts  of  Illinois. 


CONSPIRACY.     Confiftued. 

by  the  statute  of  limit>itionR,  with  later  onesi  not  so  barred,  so  as  to 
prevent  the  application  of  the  statute  to  the  former,  then  the  charge  of 
conspiracy  is  of  the  g\*t  of  the  action  and  must  be  proved.    Id.,        168 

3.  Tbe  evidence  in  the  case  at  bar  was  wholly  insnfBcient  to  estab- 
lish the  charge  of  conspiracy  between  tbe  defendants.     Id.,  168 

4.  If  it  be  conceded  that  conspiracy  was  not  of  the  gist  of  the  action, 
but  that  the  action  was  f-imply  for  the  several  acts  charged  in  tbe  dec- 
himtion,  then  the  statute  of  limitations,  which  was  pleaded,  was  a 
complete  bar.    /rf.,  163 

5.  In  either  view  of  the  case  there  was  no  evidence  sufficient  to 
support  a  verdict  for  the  plaintiff,  and  the  instruction  to  the  juiy  to 
find  for  the  defendants  was  proper.    Jd.,  168 

6.  A  conspiracy  among  several  persons  can  not  be  proved  by  the 
declarations  of  either  of  the  parties  separately,  but  if  the  conspiracy  be 
first  shown,  declarations  of  each  of  the  conspirators  in  pursuance  of  the 
general  purpose  may  be  given  in  evidence  against  all.  2'ravei's  v. 
ISnffder,  380 

CONTRACTS. 

1.  This  court  declines  to  interfere  with  the  judsrment  for  the  plaintiffs 
in  an  action  to  recover  for  digging  a  well.     Belles  v.  Anderson,     126 

2.  The  contract  in  evidence,  under  which  certain  imnlenients  were 
delivered  by  plaintiff  to  defendant,  held  to  have  constituted  a  sale  and 
not  a  bailment,  the  clause,  ''goods  not  sold  this  year  will  be  carried 
on  next  yearns  time,'*  amounting  merely  to  an  extension  of  time  of  pay- 
ment    Barnes  v.  Morse,  274 

8.  Where  a  contract  sued  on  was  executed  by  a  party  purporting  to 
act  as  agent  of  the  principal,  and  his  power  so  to  act  is  denied,  it  is 
error  to  admit  the  contract  in  evidence  without  proof  of  the  agent*s 
authority,  or  of  a  ratification  by  the  principal  subsequent  to  the  execu- 
tion of  the  contract     Darst  v.  Doom,  897 

4.  Where  such  contract  was  received  by  the  alleged  agent  in  a  let- 
ter from  plaintiffs,  signed  by  such  agent  in  the  principars  name,  and 
returned  to  plaintiffs  with  a  letter  of  the  same  date  relating  thereto 
and  explanatory  thereof,  such  letter  is  admissible  in  evidence,    icf., 

897 

5.  In  a  contract  relating  to  the  employment  of  an  agent  for  the  sale 
of  real  estate,  where  the  term  '*  advertising*'  is  used,  such  term,  in  the 
connection  used,  must  be  held  to  denote  the  publication  of  a  notice  in 
some  newspaper.    Id.,  ^97 

6.  Where  the  time  for  the  performance  of  a  contract  was  alleged  to 
have  been  fixed  definitely,  but  subsequent  to  such  time  the  complain- 
ing party  wrote  to  the  other  party  urging  that  such  party  should  com- 
plete the  work  *'  as  soon  as  possible,**  he  thereby  waived  the  right  to 
avoid  the  contract  on  the  ground  that  it  was  not  complied  with  as  to 
time  of  performance,  the  work  having  been  completed  within  a  reason- 
able time  after  plaintiff's  letter.  Moline  MalleahU  Inm  Co.  t. 
McDonald,  589 

7.  In  an  action  brought  to  recorer  damages  for  breach  of  a  contract 
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for  the  manafacture  of  certain  castings  on  the  (rronnd  that  thoy  were 
not  like  the  model,  it  is  held,  that  the  evidence  established  the  fact  thaf 
the  castings  furnished  were  what  the  contract  called  for.  Jd.,  590 
8.  In  an  action  brought  to  recover  hydrant  rental  for  one  quart<-r, 
where  the  defense  was,  as  to  a  pirt  of  the  claim,  that  plaintiff  had  not 
furnished  properly  filtered  water,  in  accordance  with  its  contract,  for  a 
portion  of  the  period  for  which  rent  was  claimed,  it  is  held:  That  the 
evidence  failed  to  show  that  plaintiff  had  not  complied  with  the  con- 
tract    CiVy  of  Kankakee  v.  Kankakee  Water  Co.,  620 

CORPORATIONS— See  Insurance,  3,  4. 

CREDITOR'S  BILLS. 

1.  This  court  affirms  the  decree  of  the  trial  court  on  certain  cred- 
itor's bills,  to  the  end  that  the  case  may  be  considered' as  speedily  as 
possible  by  the  Supreme  Court.    Phelps  v.  Curfs,  93 

2.  The  decree  of  the  court  below,  dismissing  a  creditor's  bill  charging 
fraud,  affirmed,  the  sole  question  being  as  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  charges  of  the  bill.    King  v.  Kelly,  889 

DAMAGES— See  Railroads,  6;  Sales,  12. 

1.  The  jury  in  proper  cases  may  consider,  in  estininfing  da  ranges, 
pain,  suffering  and  loss  of  limbs.     Chicago  dt  A.  R.  R.  Co,  v.  Fisher t 

83 
DISCOVERY— See  Administration,  3,  4. 

DIVORCE. 

1.  Desertion,  set  up  by  way  of  recrimination,  is  not  an  answer  to  a 
bill  for  divorce  charging  adultery.     Huling  v.  Huling,  144 

2.  This  court  holds  as  erroneous,  the  verdict  for  the  defendant,  the 
refusal  to  set  the  same  a^^ide,  and  the  dismissal  of  comp'ainant's  bill 
praying  for  a  divorce  upon  the  ground  of  extreme  and  repeated  cruelty. 
Hart  man  v.  Hart  man,  407 

3.  Appellate  Courts  will  not,  ordinarily,  interfere  when  alimony 
'*  pendente  liie*^  is  allowed,  or  reverse  a  decree  for  permanent  alimony 
Thurston  v.  Thurston,  464 

4.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence, 
that  a  decree  providing  for  the  payment  of  permanent  alimony  for  the 
support  of  the  defendant  and  her  child,  should  not  be  so  modified  as  to 
reduce  the  amount  thereof,  in  view  of  the  death  of  the  child,  and  that 
she  should  be  allowed  a  reasonable  sum  for  solicitor's  fees  in  resisting 
the  application  for  such  reduction.    Id.,  464 

DRAINAGE. 

1.  Sec.  45  of  the  act  of  1885,  contemplates  the  right  of  the  owner  or 
occupant  of  land  to  pasture  cattle  therein  without  fencing  an  open 
ditch,  part  of  a  draitfage  system,  subject  t^)  liability  for  injuries  result- 
ing therefrom.    Drainage  Commissioners  v.  Sconce,  I'^O 

DRAM-SHOPS. 

1.  In  an  action  brought  against  the  principal  and  sureties  on  a  bond, 
given  under  the  Dram-Shop  Act*  to  recover  damages  sustained  by 
the  plaintiff  through  the  death  of  her  husband  while  intoxicated,  the 
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intoxication  being  aUe^red  to  have  beep  caused  by  liquor  drank  in  the 
principal'8  saloon,  it  is  held:  That  the  evidence  Wiis  ample  to  sustain  a 
verdict  for  the  plaintiff.    Smith  v.  People,  6^38 

2.  Where  it  is  shown  in  evidence  that  the  decensed  drank  liquor  in 
defendant*8  saloon,  and  that  he  thereupon  became  intoxicated,  such 
evidence  is  sufficient  proof  of  the  character  of  the  liquor,  without  spe- 
cific proof  that  the  liquor  drank  was  intoxicatinjr.    Id.,  638 

ESTOPPEL— See  Lanoloud  and  Tenant,  7;  Mistakb,  1;  Municipal 
Corporation,  11. 

EVIDP^NCE— See  Appeal  and  Error,  4;  Conbptract,  6;  Municipal 
Corporation,    17;    Railroads,  4;  Nbootiablb    Instruments,    2; 

SaLBS,  13;  TREffPAflS,  1. 

L  An  accountant  is  to  be  believed  in  explaining  the  occurrence  of 
errors  and  oversights  in  his  accounts,  unless  he  is  discredited  on  some 
other  and  reasonable  ground.     Bunn  v.  Thir,d  Nat.  Bank,  16 

2.  Abstract  improbability  is  not  alone  sufficient  to  discredit  state- 
ments of  even  a  single  witnera,  although  made  upon  a  subject  in  which 
bo  has  a  personal  interest.    Id.,  76 

8.  Where,  by  the  record,  it  apppars  that  a  justice  of  the  peace  had 
jurisdiction  of  the  person  and  subject- matter,  parol  evidence  is  not 
admissible  to  impeach  the  record  of  a  judgment  by  showing  that  it  was 
corrected  by  the  justice  two  days  after  the  judgment  was  rendered. 
Safer  lee  v.  Hickman^  139 

4.  A  witness  having  no  more  knowledge  of  cattle  guards  than  is 
possesfied  by  ordinarily  intelligent  and  observant  farmers  living  by  a 
railroad,  is  not  competent  to  testify  as  an  expert  as  t<o  the  sufficiency  of 
a  cattle  guard.    iMke  R.  dt  Western  li.  R.  Co.  v.  Helmerirks,         141 

5.  The  amount  of  appellee's  attorney's  fee  in  the  case  presented  was 
properly  submitif>d  to  the  jury,  and  it  was  not  neoesRary  for  plaintiff  to 
show  by  evidence  what  he  had  paid  or  was  to  paj*.  but  evidence  as  to 
what  was  a  reasonable  ft^e  was  competent.    Id.,  141 

6.  An  objection  to  evidence  which  is  incomp^tent  only  for  want  of 
preliminary  proof,  must  be  specifically  made  when  such  evidence  is 
offered;  a  general  objection  then  made  raises  only  the  question  of  rele- 
vancy, and  the  specific  objection  can  not  be  first  made  when  it  is  too 
late  to  introduce  the  preliminary  proof.    Coxy.  Gerkin,  340 

7.  Upon  the  evidence  presented,  the  jury  were  authorized  in  finding 
that  the  defendant  had  been  guilty  of  fraudulent  misrepresentations  in 
making  the  sale  in  question.     Id.,  340 

8.  Evidence  as  to  the  habit  of  defendant  in  the  giving  of  notes  was 
proper  if  confined  to  bis  general  reputation  in  that  regard.  Traf>er8 
V.  Snyder,  379 

9.  Where  the  testimony  is  wholly  irreconcilable,  it  is  the  province 
of  the  jury  to  weigh  it  and  find  what  is  thereby  established.  Treishel  ▼. 
V/eise.  405 

10.  Where  it  appears  that  a  written  instrument  was  probably  in  the 
care  of  a  certain  party,  such  party  himself  is  the  proper  person  to 
make  search  for  it  in  order  to  prove  its  loes,  and  a  search  by  a  party 
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other  than  the  owner  of  the  Fafe  is  not  sufficient  to  lay  the  gfround  for 
the  introduction  of  parol  evidence  of  its  contents.  Kankakee  Cf-nl 
Co,  V.  Crane  Bros.  Mfg.  Co.,  555 

11.  The  date  of  a  transaction  beinpr  material,  it  is  A<? 7^:  That  the 
evidence  was  not  Rufficient  to  support  the  verdict  in  the  case  presented 
on  this  point.     Barnefead  v.  Snapp,  6^7 

12.  It  is  error  for  a  court  to  permit  an  attorney  to  rend  from  the 
bill  of  exceptions,  over  the  objection  of  the  opposing  party,  testimony 
of  a  witness  given  upon  a  former  trial,     iyargeaut  v.  Marshall,    642 

EXEMFl'IONS. 

1.  A  defendant  in  execution,  desirous  of  availing  himself  of  the 
statutory  exemption  as  to  personal  property,  is  required  to  have  the 
property  described  in  his  schedule  present  and  within  view  of  the 
appraisers  appointed  in  conformity  with  the  f^tatute.  Lansden  v, 
Hampton  J  115 

2.  The  mere  fact  that  when  the  schedule  is  presented  by  ihe  defend- 
ant, the  property,  or  a  part  of  it,  is  not  within  the  county,  will  not 
excuse  the  officer  from  appointin&r  appraisers.     Id.,  115 

8.  The  head  of  a  family  is  not  entitled  to  claim  his  statutory  exemp- 
tions out  of  the  property  of  a  firm  of  which  he  is  a  member,  and  neither 
the  dissolution  of  the  firm,  nor  the  consent  of  his  partners,  gives  him 
any  greater  right  to  make  such  claim  as  against  firm  creditors.  Wills 
V.  Downs,  269 

4.  Where  executions  on  a  judgment  are  issued  to  two  counties  and 
a  levy  made  in  one  county,  and  the  debtor  files  his  schedulo  and  makes 
his  selection  of  exempt  property,  but  the  sheriff,  by  direction  of  plaint- 
iff, wrongfully  retains  possession  of  exempt  property,  and  thereupon  a 
levy  is  made  in  the  other  county,  and  the  debtor  schedules  and  makes 
his  selection  of  exempt  property,  not  including  in  his  selection  the  prop- 
erty retained  by  the  sheriff  in  the  first  county,  whereupon  the  sheriff 
making  the  second  levy  demands  the  property  held  by  the  first  sheriff, 
the  fact  that  the  debtor  did  not,  being  legally  unable,  comply  with  this 
demand,  does  not  warrant  the  sheriff  in  levying  on  property  selected  ajs 
exempt  by  the  debtor.    Keefer  v.  Gnffin,  622 

FEES. 

1 .  The  law  of  1881,  providing  that  clerks  and  sheriffs  should  pay  to 
the  county  treasurer,  at  the  expiration  of  their  terms  of  office,  certain 
costs  and  fees,  was  prospective  only;  therefore  under  a  bond  given  by 
a  clerk  of  a  Circuit  Court  for  a  term  beginning  December,  IShO,  such 
clerk  was  not  liable  for  fees  collected  by  him  during  previous  terms  and 
remaining  in  his  hands  when  the  bond  in  question  was  given.  People 
V.  MeClellan,  162 

FORMER  ADJUDICATION. 

1.  In  the  case  presented,  held:  First,  that  whether  or  not  a  former 
decree  in  the  case  at  bar  was,  as  a  matter  of  fact,  entered  by  consent, 
was  not  presented  upon  a  former  hearing  here  on  writ  of  error; 
that  that  question  was  not  rendered  res  adjudieata  by  the  former 
decision  of  this  court;    and,   that    while  the  alleged  fact  that  the 
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decree  formerly  brougiit  to  this  court  by  writ  of  error  was  a  conspnt 
decree,  migrht  have  been  properly  presented  by  a  plea  of  release  of 
errors,  yet  the  fail  are  to  so  plead  does  not  preclude  the  relief  now 
sought  by  a  supplemental  cross-bill.     Rogerson  v.  Vanning,  265 

2.  The  decrees  and  orders  of  probate  or  surrogate  courts,  made  in 
the  exercise  of  jurisdiction  conferred  by  law,  are  as  final  and  conclusive 
as  are  the  judtruients,  decrees  and  orders  of  any  other  court,  and  the 
character  and  finality  of  res  ad  judicata  attaches  to  decisions  and  deter- 
minations of  such  courts  as  to  all  other  courts  of  record.  Paullisaen 
V.  Loock^  510 

3.  Points  passed  on  in  the  opinion  of  this  court  upon  a  former 
appeal  in  the  case  at  bar,  und  which  were  not  criticised  by  the  Supreme 
Court  upon  the  hearing  there,  are  to  be  con4dered  as  res  adjudicata. 
Kankakee  Coal  Co.  ▼.  Crane  Bi  08.  Mfg.  Co.  555. 

FRAUD— See    Cukd f tor's   Bill,  2:   Evidkncb,  7;   FnAuDur.KNT   Con- 
YETANCES;  MORTGAGES,  1.9;  Salrb.  6,  7,  8,  9,  14,  15,  16.  17. 

1.  ^In  an  action  broui^ht  upon  a  judgment  before  a  justice,  where 
the  defense  was  that  the  judgment  sued  on  had  Ijeen  settled,  it  is  held: 
That  there  was  evidence  to  pustain  the  finding  of  the  jury  that  the 
alleged  settlement  was  fraudulent  and  void.     Davis  v.  Gumey,      520 

2.  Where  it  is  claimed  that  the  consent  of  the  complainant  to  tho 
entry  of  a  decree  dismissing  her  bill  was  obuiined  by  fraud,  such  com- 
plainant being  a  person  non  compos  weniis,  the  remedy  which  the 
heirs  of  such  complainant  have,  if  any,  is  by  bill  of  review,  or  by  bill 
in  the  nature  of  a  bill  of  review,  and  not  by  a  petition  to  vacate  the 
decree  and  substitute  the  petitioners  as  complainants  in  the  original 
proceed inar.     Shannahan  v.  Stevens,  571 

FRAUDUI.ENT  CONVEYANCES. 

1.  In  the  case  presented,  this  court  holds  that  the  transfer  com- 
plained of  did  not  operate  to  hinder  or  delay  complainant,  and  there 
being  no  actual  fraud  intended,  his  bill  was  properly  dismissed.  Hart* 
ing  V.  Joekers^  145 

2.  The  finding  of  the  court  below  that  a  conveyance  of  a  farm  by  a 
father,  in  embarras8ed  circumstances,  to  his  son,  was,  as  to  the  excess 
of  the  value  of  the  farm  above  incumbrances,  a  gift,  und  fraudulent  as 
to  creditors,  sustained.     Priest  v.  Conklin^  180 

3.  The  gift  having  been  only  constructively  fraudulent,  the  court 
below  erred  in  chartring  the  donee  with  interest.     Jd.,  180 

4.  Upon  a  bill  filed  by  a  judgment  creditor,  alleging  the  fraudulent 
transfer  of  its  property  by  a  judgment  debtor,  to  defendant  (vendor 
and  vendoe  being  Illinois  corporations),  and  praying  for  a  receiver,  it 
is  held:  That  upon  the  case  presented,  a  receiver  was  properly 
appointed  and  was  entitled  to  costs  for  attendance  in  court  That  a 
writ  of  error  having  been  sued  out  to  complainant^s  judgment,  and  a 
supersedeas  bond  filed,  securing  him,  a  motion  to  vacate  the  order 
appointing  the  receiver  should  have  been  granted.  Louisville  <t  St. 
L.  R.  R.  Co.  V.  Soufhworth,  225 

5.  Where,  in  a  bill  seeking  to  set  aside  a  conveyance  as  colorable 
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and  intended  to  hinder  creditors,  there  is  no  allegation  of  in^^olvency 
against  the  grantor,  it  is  not  material  to  conKider  the  question  whether 
the  finding  that  the  grantor  was  insolvent  is  supported  b}*  the  evidence, 
but  a  conveyance  made  with  the  direct  purpose  to  defraud  creditors, 
may  be  attacked  without  charging  insolvency  as  the  result  of  such  con- 
veyance.    Keller  v.  Whit  ledge,  810 

GARNISHMENT— See  Municipal  Corporations,  4. 

HIGHWAYS. 

1.  Where  commissioners  of  highways  had  vacated  a  portion  of  a  cer- 
tain road,  and  appellee  filed  a  petition  with  a  justice  stating  that  he 
was  the  owner  of  land  abutting  on  the  road  in  question,  at  a  point  near 
to  and  south  of  the  proposed  change,  and  was  a  person  interested  in  the 
decision  of  the  commissioner,  held:  That  the  interest  of  the  petitioner 
as  stated  was  such  as  to  entitle  him  to  an  appeal  to  three  supervisors 
under  the  statute.     Comnnsaioners  of  Highways  v.  Quintit  192 

2.  In  a  notice  of  meeting  by  commissioners  to  examine  the  route 
and  hear  reasons  for  and  against  the  laying  out  of  a  public  and  private 
road,  the  designation  of  the  place  for  such  meeting,  as  "at  the  sight  of 
the  proposed  road  in  said  town,"  is  too  indefinite  and  renders  the  pro. 
ceedings  void.     Hatnmon  v.  Commissioners  of  Highways,  287 

8.  Appellee  collected  the  water  which  was  accustomed  to  flow  over 
a  wide  surface  of  land,  and  brought  the  same  by  tile  drainage  to  a 
point  where  it  discharged  and  saturated  a  road;  it  is  held:  That  this 
was  **  turning  a  current  of  wat«r  so  as  to  saturate  or  wash  *'  a  public 
road  within  the  meaning  of  Sec.  71  of  the  Road  and  Bridge  Act. 
Town  qf  Brown  v.  Barrett,  248 

4.  In  an  action  brought  by  the  owner  of  land  adjacent  to  the  high- 
way against  the  commissioners  and  overseer  of  highwa}^  for  unlaw- 
fully and  negligently  cutting  a  ditch  along  the  highway,  thereby 
diverting  water  from  its  natural  course  and  overflowing  plaintiff's 
land,  the  fact,  if  true,  that  the  action  of  defendants  was  in  good  faith 
and  necessary  to  the  proper  construction  of  the  road,  does  not  consti- 
tute a  defense.    Allen  v.  Michel,  313 

5.  Where,  in  such  action,  the  structure  complained  of  was  negli- 
gently constructed,  without  lawful  authority,  it  may  be  regarded  as  a 
nuisance,  and  fresh  actions  may  be  brought  as  often  as  injury  is  done; 
hence,  evidence  as  to  damages  subsequent  to  the  commencement  of  the 
suit  is  inadmissible,    /d.,  318 

HOMESTEAD. 

1.  The  oath  of  oflice  may  be  administered  to  commissioners  selected 
to  set  off  a  homestead  by  a  notary  public.  Dillman  v.  Will  Co. 
National  Bank,  566 

HUSBAND  AND  WIFE— See  Mortgaors.  13,  16;  Witnessks,  3. 

1.  Where  a  wife  occupies  the  land  of  her  husband,  nothing  being 
shown  as  to  any  contract  between  them  for  its  use,  the  law  implies  th.nt 
she  is  his  tenant.     Woody  aft  v.  Conn  ell,  475 

2.  Where  in  such  case  the  circumstances  are  such  that  the  relation 
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of  luDiilord  and  tenant  will  be  implied,  the  incidents  of  the  law  of  con- 
tracts are  likewise  implied  between  them,    /(f.,  475 

3.  A  wife  abandoned  by  her  husband,  being  charpreable  with  the 
support  of  her  minor  children,  is  entitled  to  their  earnings,  and  the 
creditors  of  the  husband  are  not  entitled  to  the  products  of  their 
labor.     Id,,  475 

4.  I^gal  services  and  advances  in  defense  of  a  wife  upon  a  criminal 
charge  are  necessaries  which  her  husband  is  bound  to  provide;  and  in 
CHfie  of  his  failure  so  to  do  they  m:iy  be  provided  by  third  pnrties  and 
the  value  of  such  services  and  advances  be  recovered  from  the  husband 
by  the  attorneys  furnishing  theui  in  an  action  of  assumpsit,  Eohert- 
son  v.  Ariz,  5d3 

INFANCY— See  Sales,  1. 

INJUNCTIONS. 

1.  In  order  that  a  court  of  equity  mny  be  authorize*!  to  interfere  by 
injunction  with  the  action  of  a  village  hoard  in  vaulting  n  public 
street  there  must  be  a  clear  case  of  irrepfirable  damage  shown  to  some 
individual  who  is  specially  damaged  different  from  the  general  pub- 
lic.    Holm  v.  Village  of  JVindsoff  660 

INSOLVENCY. 

1.  Upon  the  case  presented,  the  court  holds  that  creditors  of  an 
insolvent  debtor,  claiming  under  judgments,  and  under  a  fraudulent 
sale,  were  neither  of  them  entitled  to  priority  but  should  stand  on  an 
equal  footing  with  other  creditors  under  a  general  assignment.  Street, 
Dempster  dt  Co.  v.  Scherber,  578 

2.  Executions  issued  on  judgments  taken  upon  judgment  notes, 
held  to  have  given  the  execution  creditors  no  prior  lien  over  other 
creditors,  the  notes  having  been  secured  under  promise  not  to  enter 
judgment  thereon  until  the  maturity  of  the  notes,  the  creditors  also 
knowing  at  the  time  of  securing  them  that  the  debtor  was  insolvent. 
Id.,  578 

3.  Where  a  bill  of  goods  was  sold  for  future  delivery,  but  by  mis- 
take of  the  vendors  was  shipped  at  once,  but  the  vendee  refused  to 
receive  them,  except  to  store  them  at  vendor's  risk,  and  notified 
vendor  to  take  them  away,  which  vendor  was  intending  to  do  when 
they  passed  into  the  assignee's  hands,  held:  The  goods  not  having  been 
mingled  with  other  goods  of  the  insolvent,  that  the  vendors  were 
entitled  to  the  proceeds  of  the  sale  of  such  goods  from  the  assignee. 
Id.,  578 

4.  Costs  were  not  properly  chargeable  against  the  proceeds  arising 
from  the  sale  of  such  goods,  nor  against  the  debtor's  exemptions 
claimed  by  him  in  his  deed  of  assignment.     Id,,  578 

INSTRUCTIONS— See  Conspihacy,  5;  Personal  Injuries,    8;  Prac- 
tice, 16. 

1.  An  instruction  setting  forth  that  "  when  a  railroad  is  properly 
fenced  an  engineer  running  a  train  thereon  has  a  right  to  presume  that 
he  will  find  a  clear  track,  except  at  public  highway  crossings  and  in 
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INSTRUCTIONS.     Continued. 
i-  villages,  towns  and  citiesi  and  is  not  boa  ad    *    *    *    to  keep  on  the 

i'  lookout  for  iinimaiR  trespassing  upon  the  right  of  way  elsewhere/'  should 

not  be  given.     Ohio  dt  M.  By,  Co.  v.  Sinbling,  17 

2.  Likewise  one  setting  forth  that  if  the  engineer  "did  not  see  the 
animal  *****  ^^^n  i(^  appeared  on  the  track  in  front  of  his  engine, 
and  that  if  be  then  ased  all  reasonable  effort  to  stop  his  train,  and  pre- 
vent injury  to  the  animal,  the  verdict  should  be  for  the  defendant.'* 
Id,,  17 

3.  An  instrnction>  stating  that  under  certain  circumstances  therein 
ptated  the  failure  to  stop  a  train  '*wouid  be  negligence  on  the  part  of 
the  defendant,"  is  not  erroneous  upon  the  ground  that  the  statement 
was  an  invasion  of  the  province  of  the  jury.  Ohio,  Indiana  dt  Western 
By,  Co.  V.  Klein  smithy  45 

4.  The  rule  that  any  instruction  purporting  to  state  a  cane  in  which 
the  defendant  in  thereby  declared  to  be  liable,  or  the  plaintiff  entitled 
to  recover,  and  yet  ignores  any  ground  of  dofense  supported  by  the  evi- 
dence is  faulty,  does  not  apply  to  instructions  which  are  limited  to 
definition.     Id.,  45 

5.  Errors  in  the  instructions  of  the  court  below  held  to  have  been 
misleading  as  to  the  legal  effect  of  evidence.     Bunn  v.  Third  Nat,  Bk.^ 

76 

6.  Where  instructions  prepared  by  the  court  of  its  own  motion  omit 
to  refer  to  any  point  deemed  important,  or  lacking  in  fullness  or  clear, 
ness,  counsel  should  suggest  the  necessary  addition  or  amendment 
Plant  Y,  Young,  102 

7.  An  instruction  should  be  refused  where  there  is  nothing  in  the 
evidence  upon  which  to  predicate  it.     Belles  v.  Anderson,  128 

8.  Exceptions  to  in^^tructions  overruled  in  an  action  to  recover  for 
personal  injuries.     McLean  County  Coal  Co,  v.  McVay,  158 

9-  Certain  instructions  are  held,  in  the  case  presented,  to  have  been 
erroneous;  first,  in  ignoring  the  case  presented  by  the  declaration,  and 
second,  in  containing  contradictory  and  misleading  statements.  Illi- 
tiois  Fuel  Co.  v.  Parsons,  182 

10.  It  is  error  for  the  trial  court  to  instruct  the  jury  upon  a  hypoth- 
esis not  fairly  presented  by  the  evidence.     Drury  v.  Barnes,  324 

11.  While  the  court  may  amend  bad  instructions  it  is  not  bound  to 
do  so.  Counsel  must  submit  their  instructions  in  correct  form  at  their 
peril,  or  take  their  chances  of  having  them  given  or  refused  as  presented. 
Coney  v.  Pepperdine,  403 

12.  Complaint  should  not  be  made  of  the  refusal  of  instructions 
where  others  containing  the  principle  involved  in  them  were  given. 
City  of  Bock  Island  v,  Deis,  409 

13.  It  is  always  the  province  of  the  conrt  to  instruct  what  facts 
would,  as  a  matter  of  law,  constitute  negligence,  and  leave  it  to  the 
jury  to  determine  whether  the  necessary  facts  have  been  established. 
Ciiy  of  Joliet  v.  Fitzgerald,  483 

14.  An  instruction  purporting  to  state  the  requisites  to  a  recovery 
by  the  plaintiff  in  an  action  for  personal  injuries  aud  omitting  that  of 
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ordinary  care,  is  erroneous.     Chicngo  8.  D.  tt  C.  By.  Co.  v.  Benfz,    485 

15.  In  a  caBe  close  io  its  facta,  all  ins truci ions  should  Rtate  the  law 
correctly.     Id.,  485 

16.  For  an  instruction  to  Finale  out  onimportant  items  of  testimony 
and  call  the  attention  of  the  jury  thereto,  is  improper.  Sargeant  v. 
Marshall,  642 

17.  An  instruction  to  the  jury  that  a  certain  conrer^ation  was  proper 
for  them  to  consider  in  determining  whether  or  not  the  tenant  was 
entitled  to  the  u«e  of  the  house  and  barn  in  question  ut.der  the  lease, 
was  proper.     Herscher  v.  B rosier,  654 

INSURANCE. 

1.  Upon  a  bill  filed  to  compel  an  assessment  upon  the  members  of 
a  mutual  beneOt  usKOciaiion  to  pay  certain  benefits  on  account  of  the 
death  of  a  certificate  holder,  this  court  holds  that  the  evidence  fails  to 
show  that  deceased  was  affected  with  pulmonary  di^oease,  ( r  that  he 
had  any  good  reason  to  so  believe  when  he  was  admitted  to  member- 
ship; that  the  physician's  certificate,  stating  that  he  had  treated 
deceased  for  consumption  during  a  period  which  reached  back  of  his 
membership,  is  not  competent  nor  to  be  credited,  in  view  of  other 
evidence  in  the  case,  and  that  the  contention  that  the  decision  of  the 
board  of  directors  of  said  organization  rejecting  said  claim  was  a  final- 
ity.  can  not  be  maintained.  Bg.  Conductor's  Benefit  Aas^n  v.  Bobin^ 
son.  111 

2.  In  an  action  on  a  policy  of  insurance  against  loss  by  fire,  where 
the  policy  contained  a  condition  that  in  case  of  failure  to  pay  the  pre- 
mium note  at  the  time  specified,  then  the  policy  should  cease  to  be  in 
force,  and  where  the  assured  did  fail  to  pay  the  premium  note,  and,  long 
after  the  time  specified  for  its  payment  the  loss  occurred,  is  is  held: 
That  the  acts  of  the  company,  through  its  general  agent,  in  granting 
extensions  of  the  time  for  payment,  did  not,  under  the  circumstances, 
operate  as  a  waiver  of  the  forfeiture,  the  la^t  extension  granted  having 
expired  some  eight<»en  months  prior  to  the  loss,  and  no  further  commu- 
nication having  taken  place  between  the  parties.  Carlock  v.  Phmnix 
Ins.  Co.,  283 

3.  The  evidence  presented  in  the  case  at  bar  was  sufficient  to  justify 
the  finding  of  the  jury  that  the  statements  made  in  the  application, 
upon  which  was  iFsued  the  certificate  sued  on,  were  neither  false  nor 

fraudulent.     Modern  Woodman  of  Awerieay.  Sutton,  327 

4.  The  application  was  made  on  April  3d,  and  the  certificate  issued 
April  12th,  and  delivered  to  the  beneficiary  on  April  17th:  Held,  it  is 
unnecessary  to  determine  as  of  what  day  the  truth  of  the  statements  in 
the  application  are  to  be  tested,  the  answer  having  set  up  the  defense 
that  they  were  false  when  made  on  April  3d.  and  the  issues,  framed  by 
the  court  without  objection,  also  referring  to  that  d^te.     Id. .  327 

5.  In  an  action  to  recover  upon  an  accident  insurance  policy  issued 
by  a  mutual  accident  association,  this  court  holds  the  same  is  not  an 
inf'urancp  company  within  Sees.  2  and  3  of  the  Practice  Act  Union 
Mutual  Accident  Ass'n  v  Biel,  414 
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6.  The  Legintature  has  the  power  to  define  what  shall  be  deemed  to 
be  insarance  couipanie8»  and  to  refiruiate  the  practice  concerning  the 
f^ervice  of  ftnmmons  on  a  certain  clasn  of  incorporations.    Id.^         414 

INTEREST— See  Municipal  Cobporations,  18,  19;   Negotiable   In- 
struments, 15. 

JUDGMENTS— See  Mortgages,  13. 

JUDGMENTS  AND  DECREES— See  Former  Adjudication;  Insolv- 
ency, 2;  Sales.  10,  11. 

JURISDICTION— See  Appeal  and  Error,  1 ;  Evidence,  3;  Replevin,  2. 

1.  Coanty  courts  in  this  State  are  superior  courts  of  general  juris- 
diction with  respect  to  all  mutters  coming  within  the  purview  of  their 
jurisdiction  as  given  by  law.  As  to  the  subject-matter  it  is  limited  to 
what  is  given  by  positive  law;  it  can  not  derive  jurisdiction  as  a  court, 
either  from  a  will  or  from  a  decree  of  any  other  court  Shepard  v. 
Clark,  66 

2.  In  addition  to  matters  of  which  it  has  jurisdiction  by  positive 
law,  such  court  has  equitable  jurisdiction  of  the  settlement  of  estates, 
and  the  adjustment  of  the  accounts  of  executors  and  administrators. 
Id.  66 

JURORS— See  Practice,  1,  2. 

LANDLORD  AND  TENANT— See  Appeal  and  Error,  9;  Instrttctions, 
17. 

1.  In  an  action  brought  for  the  recovery  of  rent  this  court  construes 
the  instrument,  executed  between  the  parties  thereto,  and  declines  in 
view  of  the  evidence  to  interfere  with  the  judgment  for  the  plaintiffs. 
HeifHs  Brewing  Co.  v.  Flnnnery,  95 

2.  A  demand  in  writing  for  po^^session  is  essential  to  the  recovery 
of  the  penalty  of  double  rent  for  wilfully  holding  over  after  the  expira- 
tion of  a  tenancy.     Belles  v.  Andef'90H,  128 

8.  A  landlord  may  terminate  a  lease  for  non-pnyment  of  rent,  by 
giving  the  notice  prescribed  in  Sec.  9  of  the  Lmdlord  and  Tenant  Act, 
as  well  as  by  pursuing  the  remedy  prescribed  in  Sec.  8.  Dkktrson  v. 
Pettit,  165 

4.  Whore  a  farm  lea.<>e  contained  the  clau^  that  the  rent  should 
*'  become  due  each  yeur  as  the  crop  of  each  k\\\i\  is  matured  and 
marketed,"  the  term  *•  marketed"  is  not  to  be  so  construed  as  to 
deprive  the  le»<sor  of  his  lien  and  right  to  distrain,  and  upon  the  Ciise 
presented,  whether  the  rent  was  technically  due  or  not,  the  lessor  had 
the  right  to  proceed  under  Sec.  1  of  the  act  of  May  21,  1877.  Davis  v. 
Sparks,  •  16'6 

5.  Where  property  is  converted  by  the  landlord  in  a  distress  pro- 
ceeding, such  conversion  does  not  nocessarily  become  a  matter  of  set-off 
which  must  be  interposed  by  the  tenant  in  the  distress  suit,  under  pen- 
alty of  losing  his  c^iUKe  of  action  for  the  property  so  wrongfully  con- 
verted.    Sheetz  v.  Baktr^  349 

6.  Where,  after  the  levy  of  a  distress  warrant,  property  is  disposed 
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of  by  the  landlord  contniry  to  the  statute,  trover  may  be  niaintaintHl 
by  the  teniint.     Id.,  34  i 

7.  Where  a  landlord  in  entitled  under  hin  lease  to  one-half  of  tiie 
produce  of  the  farm  leasfMl,  but  chooses  to  distrain  for  its  money  value, 
the  tenant  is  entitled  to  the  entire  property,  and  the  judffment  for  the 
landlord  in  the  distress  proceeding  for  the  rent,  estops  him  from  claim- 
ing any  interest  in  the  property.     Id.,  349 

8.  Where  the  question  was  whether  a  house  and  barn  wer«*  situate 
upon  a  piece  of  land  d<>scribed  in  a  lease  as  **  about  half  an  acre  apple 
orchard  "  and  reserved  from  the  leased  property,  evidence  was  adniis- 

^  sible  on  the  part  of  the  tenant  of  a  conventation  between  a  witness  ami 
the  lessor  in  his  lifetime,  the  action  being  brought  by  anadministnitor, 
tending  to  show  that  the  lessor  rt^gtirded  the  house  in  question  as  not 
being  in  the  reserved  tract.    Heraher  t.  Brtizier,  CiA 

LIBEL — See  Sij^ndkr  and  Ltbrl. 

LIMITATIONS— See  Conspiract,  4;  Witxs,  5. 

1.  Where  an  action  is  brought  upon  an  account  part  of  which  is 
barred  by  the  Statute  of  Limitations,  and  the  defendant  sets  off  under 
Sec.  17  a  claim,  which  is  barred,  the  plaintiff  may,  as  against  f^uch  set- 
off of  defendant,  set  off  the  Uirred  items  of  his  account.  Brown  v. 
Miller,  262 

MANDAMUS. 

L  Upon  mandamus  proceedings  brought  to  compel  a  municipality 
to  remove  certain  alleged  obstructions  from  one  of  its  streets,  this 
court  declines  to  interfere  with  the  judgment  for  the  defendant,  inter- 
ests of  third  persons  being  involved  as  to  a  part  of  mid  street.  The 
People  V.  Citif  of  Blootnivgton,  125 

2.  Mandamus  will  not  lie  to  compel  a  board  of  town  auditors  to 
audit  and  allow  a  claim  of  commissioners  of  highways  for  reimburse- 
ment, b<?cause  of  a  judgment  secured  against  them  for  illegally  digging 
a  ditch  by  the  side  of  the  highway,  to  the  dBm<ige  of  an  adjoining 
property  owner.     Board  of  Auditors  v.  7V/«  People,  2>>9 

3.  A  vote  of  the  town  attempting  to  make  (he  amount  of  such  judg- 
ment a  charge  against  the  town  was  ultra  vires  and  of  no  effect.    /<f.. 

239 
MASTER  AND  SERVANT. 

1.  Upon  the  case  presented,  the  jury  were  justified  by  the  evidence 
in  finding  that  the  post,  the  fall  of  which  killed  plaintiff's  intestate, 
was  improperly  secured.     Mclean  County  Coal  Co.  v.  MeVey,      158 

2.  The  negligence  complained  of  was  not  that  of  a  feIiow*servant 
of  deceased.    Id.,  ,  158 

3.  If  the  only  operating  cause  of  the  injury  received  by  plaintiff,  in 
an  action  brought  to  recover  for  injuries  received  by  him  while  i)eing 
hoisted  up  the  shaft  of  a  mine  in  a  cage,  whs  his  carrying  a  drill  upon 
the  cage,  in  violation  of  law,  he  can  not  recover.  Illinois  Fuel  Co. 
V.  Parsons,  182 

4.  If,  however,  the  mine  owner  has  willfully  and i negligently  failed 
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in  his  duty  as  charfired  in  the  declaration  (such  failure  being  in  viola- 
tion of  the  statute)  and  if  the  injury  was  caused  chiefly  by  such  failure, 
the  owner  would  be  liable  even  though  the  party  injured  may  have 
been  guilty  of  contributory  negligence.     7(f.,  182 

5.  In  an  action  against  a  railroad  company  to  recover  for  an  injury 
received  by  plaintiff  through  the  fall  of  a  door,  where  the  negligence 
complained  of  was  in  erecting  and  maintaining  the  door  in  question, 
it  is  held:  That  there  was  no  evidence  to  establish  the  charge  of  negli- 
gence, but  that  plaintiff *s  injury  was  CHU«ed  either  by  accident  or  by 
the  negligence  of  a  fellow-servant.*  Chicago,  R.  L  dt  P,  By,  Co,  v. 
Becker,  528 

6.  Railroad  companies  are  only  bound  to  furnish  their  employes  such 
properly  and  reasonably  safe  tooU,  implements  and  machinery  as  expe- 
rience has  shown  to  be  reasonably  safe  in  the  handy  of  reasonably  care- 
ful and  prudent  men,  except  as  to  tools,  etc.,  used  in  the  operation  of 
trains,  where  a  different  rule  applies.    Id,,  523 

7.  Where  a  servant  enters  a  place  of  known  danger,  the  dangerous 
nature  of  the  place  being  the  repult  of  the  defendai)t*8  method  of  con- 
ducting its  business,  under  the  positive  command  of  a  foreman,  possess- 
ing the  power  to  discharge  him  in  case  of  disobedience,  and  is  inju|red 
in  such  dangerous  place,  such  command  of  his  foreman  does  not,  as 
matter  of  law,  relieve  the  plaintiff  from  the  duty  of  exercising  due 
care  on  his  part;  but  such  command  is  a  circumstance  to  be  considered 
by  the  jury  in  determining  the  ultimate  fact,  whether  or  not,  at  the  time 
plaintiff  received  the  injury  complained  of.  he  was  in  the  exercise  of 
due  care.     Chicago  Anderson  Pressed  Brick  Co,  v.  Sobkowiak^       531 

8.  If  the  apparent  danger  was  so  great  that  a  retisonably  prudent 
and  careful  man  would  not  have  continued  in  the  employment,  even 
after  receiving  the  order  in  question,  then  the  plaintiff  assumed  the 
risk  and  is  not  entitled  to  recover.    Id.,  5<'U 

9.  The  legal  effect  of  the  order  was  to  relieve  the  plaintiff  from 
taking  his  own  risk  of  dan$;ers  which  he  absolutely  assumed,  v/ithout 
the  order,  by  continuing  in  a  dangerous  employment,  knowing  it  to  be 
danflrerous,  but  it  did  not  relieve  him  from  the  exercise  of  due  care 
under  all  the  circumstances  of  tlie  case.     Id.,  531 

10.  Where  plaintiff  was  injured  in  defendants'  employ  while 
engaged  in  the  work  of  painting  a  machine,  through  such  machine*8 
being  set  in  motion  by  some  of  his  fellow-servants  also  at  work  upon 
it,  such  servants  and  plaintiff  being  ignorant  of  each  other's  presence,  it 
is  held:  That  it  was  not  negligence  for  the  foreman  of  defendants, 
under  whom  plaintiff  was  at  work,  to  order  him  to  paint  the  machine 
without  informing  him  that  others  were  also  at  work  upon  it,  where 
plaintiff,  by  the  exercise  of  reasonable  care,  could  himself  have  seen 
that  other  workmen  were  engaged  in  testing  the  machine.  WilHants, 
White  d:  Co.  v.  Hetisler,  584 

11.  Where  a  party  voluntarily  goes  into  a  known  danger  while  pur- 
suing his  duties,  not  required  or  forced  so  to  do  by  the  master,  and  is 
injured,  he  can  not  recover.    Evqns  v.  Chessmond,  615 

12.  Where  plaintiff,  an  employe  in  defendant's  coal  mine,  was 
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iiijored  by  a  reck  failintr  upon  him  from  the  roof  of  one  of  the  pas- 
■ajres,  and  it  appeared  that  the  dangerous  condition  of  the  roof  was  as 
well,  or  better,  known  to  plaintiff  than  to  any  other  person,  and  that 
he  did  not  notify  defendant  or  his  foreman  of  the  danger,  it  is  held: 
That  he  could  not  recover.     Id.,  615 

MINES — See  Mastrr  and  Servant,  8. 

L  Wlien  the  mouth  of  the  shaft  of  a  mine  is  not  protected  in  sub- 
stantial compliance  with  the  requirements  of  the  statute,  the  owner 
muRt  be  held  to  have  wilfully  and  knowingly  failed  to  comply  with 
the  law,  and  injury  to  person  or  property  which  is  occasioned  by  such 
failure  gives  aright  of  action  without  reference  to  the  care  or  prudence 
of  the  person  injured.     Cat  left  v.  Younff,  198 

MISTAKE. 

1.  A  court  of  equity  will  not  grant  relief  against,  or  correct  a  mis- 
take or  misapprehension  of  the  law,  and  if  a  party  designs  or  under- 
takes to  perform  an  act  under  a  mistaken  view  of  the  law  affecting  the 
transaction,  he  will  be  held  to  the  obligation  incurred;  therefore,  appel- 
lants having  accepted  the  power  of  attorney  from  appellee  to  collect 
and  care  for  her  share  of  her  husband's  estate,  they  can  not  be  heard 
to  assert  that  she  had  no  legal  right  to  such  share.  Paullissen  v. 
Looek,  510 

MORTGAGES — See  Nrgotiable  Instruments,  16. 

1.  Where  mortgaged  property  was  seizt^l  on  execution,  and  the 
mortgagee  replevied,  and  the  defense  set  up  to  the  action  of  replevin 
was  that  the  mortgage  was  fraudulent  and  void  because  of  an  alleged 
agreement  between  mortgagee  and  mortgagor,  that  the  mortgagor  could 
sell  the  mortgaged  property  in  the  UMual  course  of  his  business,  held: 
That  there  was  a  total  failure  of  proof  to  establish  the  charge  of  fraud 
as  against  the  mortgagee.    McCottnick  Machine  Co.  v.  Dirreen^    204 

2.  Where  a  trust  deed  erroneously  described  a  tract  of  land  not  owned 
by  the  grantor,  and  the  land  inten  ded  to  be  described  was  subsequently 
sold  by  the  owner  and  resold  by  his  vendee,  upon  a  bill  filed  (27  the 
mortgagee  for  relief,  held:  That  the  evidence  failed  to  show  such  gross 
inadequacy  of  consideration  in  the  sale  by  the  mortgagor,  as  would 
authorize  a  court  to  grant  relief  on  that  ground,  and  that  the  evidence 
failed  to  prove  notice  on  the  part  of  defendants,  of  complainant's  equi- 
ties.   Snyder  v.Seihold,  l!28 

3.  Upon  a  bill  filed  to  enjoin  the  sale  of  mortgaged  premises  under 
a  power  contained  in  a  trust  deed  and  a  cross- bit  I  to  foreclose,  filed  by 
the  owners  of  the  incumbrance,  when  there  was  a  dispute  as  to  the 
amount,  if  any.  still  unpaid,  it  is  held:  That  the  evidence  established 
the  fact  that  an  offer  of  complainant  to  compromise  by  the  payment  of 
82,500  had  been  accepted  by  telegraph  before  it  was  withdrawn. 
Cohh  V.  Foree,  255 

4.  A  mortgage  upon  real  estate,  situate  in  Illinois,  is  to  be  tested 
by  the  laws  of  Illinois,  and  not  by  the  laws  of  the  mortgagor's  domi- 
cile.   Boat  V.  First  National  Bank,  269 
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5.  Under  the  law  of  Illinois  a  married  woman  can  mortgage  her 
property  for  the  purpose  of  securing  her  husband's  debts.     Id.,      259 

6.  A  consideration  passing  from  the  mortgagee  to  the  husband  is  a 
sufficient  consideration  for  such  mortgage.    Id.,  259 

7.  The  evidence  fails  to  show  that  duress  was  used  to  secure  the 
execution  of  the  mortgage  in  question.     Id.^  259 

8.  The  action  of  the  court  below  in  reforming  the  description  of 
the  mortgage  was  authorized  by  the  evidence.    Id.,  259 

9.  Under  the  provision  in  a  chattel  mortgage  that  the  mortgagor 
may  retain  possession  of  the  mortgaged  property  until  default  in  pay- 
ment of  the  debt  secured  by  the  mortgage,  it  is  a  fraud  upon  other 
creditors  of  the  mortgagor,  which,  as  against  them,  invalidates  the 
lien,  to  allow  the  mortgagor  to  retivin  possession  of  the  mortgaged 
property  after  maturity  of  the  debt  thereby  secured.    Jones  v.  Noe7, 

d74 

10.  A  chattel  mortgage  should  state  particularly  the  time  of  the 
maturity  of  the  debt  thereby  secured.     Id.,  374 

11.  A  parol  agreement  between  the  mortgagor  and  mortgagee  for 
the  exti^nsion  of  the  time  of  payment  of  the  debt  secured  by  the  mort- 
gage, is  ineffectual  to  extend  the  duration  of  the  lien  on  the  mortgaged 
property  beyond  the  maturity  of  the  last  maturing  note  described  in 
the  mortgasre.     Id,,  374 

12.  By  the  appointment  of  a  receiver  to  obtain  rents  and  profits  at 
the  instance  of  a  mortgagee  in  connection  with  foreclosure  proceed- 
ings, the  mortgagee  obtains  an  equitable  claim  upon  the  rents  due  and 
to  accrue,  and  !«uch  claim  is  superior  to  any  other  arising  subsequent 
to  the  mortt^ige  of  any  person  claiming  under  the  mortgagor,  and 
tenants  in  possession  may  be  compelled  to  altoru  to  the  receiver. 
Woodfiatt  V.  Connell,  475 

18.  In  the  case  presented,  this  court  holds  that  certain  crops  raised 
by  a  wife  after  being  abandoned  by  her  husband,  were  not  subject  to 
levy  on  executions  in  favor  of  her  husband's  creditors,  and  declines  to 
interfere  with  the  judgment  in  her  behalf.    Id.,  475 

14.  A  building  erected  by  a  lessee. upon  leased  ground,  is  not  per- 
sonal property  within  the  meaning  of  Chap.  95,  R.  S.,  so  that,  at  the 
expiration  of  two  years  from  the  date  of  a  mortgage  upon  the  same, 
the  mortgagee  must  take  possession  of  the  same  or  lose  his  lien  as 
against  execution  creditors;  but  such  a  building  is  a  chattel  real,  and, 
under  the  statutes  of  this  State,  is,  as  to  the  recording  of  incumbrances 
upon  it,  classed  as  real  estate.     Knapp  v.  Jones,  489 

15.  Where  a  bill  was  filed  to  foreclose  a  trust  deed  and  it  appeared 
upon  hearing  that  the  lien  of  a  judgment  creditor  (who  had  been  made 
defendant)  was  superior  to  that  of  the  mortgagee  to  the  extent  of  part 
of  the  morterage  indebtedness,  it  was  proper  for  the  court,  under  the 
circumstances  presented,  to  enter  a  decree  providing  that  out  of  the 
proceeds  of  the  sale  the  judgment  debt  should  be  paid,  regard  being 
had  to  the  priority  of  the  several  portions  of  the  indebtedness,  although 
such  judgment  creditor  had  not  filed  a  cross-bill.    So  far  as  the  relief 
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granted  to  the  judgment  creditor  weh  affirmative,  it  was  merely  inci- 
dentul  to  the  relief  granted  to  the  complainant  Dillman  v.  Will  Co, 
National  Bank,  566 

16.  A  rematk  by  a  wife  in  conversation  that  under  certain  condi- 
tions she  would  consent  to  the  pledge  of  her  property  to  secure  a  loan 
to  her  husband  is  not  sufficient  authority  for  the  execution  of  a  mort- 
gage by  the  husband  on  the  property  in  question,  nor  does  it  constitute 
a  nitification  of  such  an  act  if  already  done.    Bwnstead  v.  Snapp,  627 

MUNICIPAL  corporations— See  Mandamus,  1. 

1,  Counties  are  municipal  corporations.     Fast  v.  Wolf,  *27 

2.  Without  a  special  law  or  contract  requiring  it,  municipal  corpo- 
rations are  not  bound  to  seek  their  creditors.    Id.f  *21 

8.  Moneys  appropriated  by  them  for  payment  of  their  obligationii, 
and  in  the  hands  of  their  agents,  do  not  belong  to  their  creditors  until 
paid  over.    Jd.,  ^7 

4.  Money  in  the  hands  of  the  agent  of  a  municipal  corporation,  can 
not  be  garnished.     Id,^  27 

5.  This  court  declines  to  interfere  with  the  judgment  for  the  plaint' 
iff,  in  an  action  brought  to  recover  from  a  county  an  amount  expended 
by  him  in  clerk  hire  while  acting  as  county  clerk.  County  of  Schuyler 
v.  Welh,  51 

6.  Whether  a  meeting  is  a  public  meeting  according  to  the  common 
understanding,  will  depend  upon  its  intended  composition,  and  gener- 
ally, if  not  ef^sentially,  upon  its  object.  It  must  be  open  to  the  general 
public,  and  to  make  the  opportunity  general,  some  notice  of  the  time 
and  place,  intended  and  adapted  to  reai*h  the  public  generally,  mwt  be 
given,  and  it  must  have  for  its  object  the  consideration  or  accomplish- 
ment of  some  subject  or  object  which  is  of  interest  to  the  public  City 
of  Bfoominffton  v.  Richardson,  60 

7.  In  an  action  based  upon  municipal  ordinances  touching  gatherings 
upon  streets,  and  their  obstruction,  the  defendant  therein  being  a 
member  of  the  *'  Salvation  Army,'*  this  court  declines,  in  view  of  the 
evidence,  to  interfere  with  ihe  verdict  for  the  defendant,    /d.,        60 

8.  In  an  action  by  a  property  owner  to  recover  damages  caused  by 
change  of  grade  in  the  street  abutting  his  property,  the  fact  that  the 
grade  was  fixed  by  an  ordinance  passed  prior  to  the  purchase  of  the 
property  by  pUiintiff.  and  prior  to  the  adoption  of  the  present  constitu- 
tion, was  no  defense.     City  of  Blootnington  v.  Pollock,  133 

9.  In  such  an  action,  the  plaintiff  is  entitled  to  recover  the  damages 
caused  to  the  property,  less  the  benefits  conferred,  from  which  benefits* 
should  be  deducted  the  cost  to  the  owner  of  the  improvement,     /if.,  133 

10.  Municipal  corporations  as  respects  the  rights  of  the  public  to 
the  use  of  streets  and  other  public  rights,  are  not  within  the  ordinary 
limitation  statutes,  yet  the  doctrine  of  estoppel  in  pais  may  be  applied 
to  them.    People  v.  Maxtou,  152 

11.  An  ordinance  (illegally  passed)  disconnecting  certain  territory 
from  a  village,  having  been  acted  upon  for  a  series  of  years^  this  court 
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holdd  tbit  the  village,  under  the  facts  shown,  was  estopped  from  assert- 
ing juriKdict  ion  over  such  territory.     Id.t  152 

12.  Upon  the  case  presented  it  is  held:  That  the  jury  were  justified 
in  finding  tltat  defendant's  superintendent  of  streets  did  not  u^  due 
care  in  notifying  plaintiff  (a  deaf  per«on)  of  danger  impending  from 
operations  being  carried  on  in  the  street  where  plaintiff's  team  was 
bitched.     City  of  Champaign  v.  White,  233 

13.  Where  a  city  institut»»s  and  pro^cutes  to  judgment  before  a  ju«*- 
fice  of  the  peace,  suits  for  the  violation  of  municipal  onlinances,  and 
fines  are  imposed  and  judgments  rendered  for  the  same  and  conts,  and 
executions  are  issued,  under  which  the  dt*fendants,  they  l>eing  without 
property,  are  committed  to  the  city  prison  and  the  fines  worked  out 
tinder  the  provisions  of  the  municipal  onlinance^,  held,  th:it  the  city  is 
not  liable  to  the  justice  in  nn  action  of  assuuipsit  for  money  had  and 
received  for  his  costs  which  were  included  in  such  judgments,  and 
which  were  discharged  by  labor  for  the  city.  Fosselman  v.  City  of 
Springfield,  296 

14.  A  city  council  has  power  to  release  a  defendant  from  a  fine  for 
violation  of  a  city  ordinance,  such  action  being  taken  by  the  council 
while  defendant  has  a  right  of  appeal  remaining  to  him  from  the  judg- 
ment im polling  the  fine.     City  of  Lewistown  v.  Heuntmel,  326 

15.  A  person  who  goes  from  place  to  place  soliciting  orders  for  the 
enlargement  and  framing  of  pictures,  the  work  to  be  paid  for  on  deliv- 
ery if  satisfactory,  is  not  an  *'  itinerant  merchant  or  a  transient  vendor 
of  merchandif^e  **  within  the  meaninsr  of  the  ordinance  of  the  city  of 
Elgin  prohibiting  such  persons  from  pursuing  their  vocation  within 
the  city  limits  without  a  license.     Twining  v.  City  of  Elgin,  356 

16.  A  city  has  no  power  to  enact  an  ordinance  exceeding  it*  delegated 
statutory  powers  by  makinsr  a  definition  which  would  include  persons 
or  principles  not  clearly  within  the  terms  of  the  act  granting  stich 
power.     Id ,  356 

17.  In  an  action  brought  against  a  city  for  the  conversion  of  stone 
belonging  to  plaintiff,  it  is  held:  That  the  presumption  was,  in  the 
absence  of  proof,  that  the  city  mnrshal  and  street  commissioner  were 
acting  within  the  scope  of  their  nuthority  in  forbidding  plaintiff  to 
remove  his  stone,  and  that  the  statute  of  limitations  did  not  begin  to 
run  until  the  city  appropriated  the  stone  to  its  own  use  by  forbidding 
plaintiff  to  remove  them.     City  of  Elgin  v.  Goff,  362 

18.  In  an  action  airainst  a  city  to  recover  for  an  injury  received  by 
a  fall  from  a  sidewalk,  where  the  negligence  complained  of  was  the 
failure  to  put  a  guard  rail  by  the  side  of  the  walk,  evidence  that  on  other 
nights  than  that  on  which  the  injury  was  received,  plaintiff  went  over 
the  walk  without  difficulty  or  danger,  was  proper.  Smith  v.  City  of 
Giltnan,  393 

19.  Municipal  corporations  are  not  liable  for  interest  in  this  State 
except  on  express  promise  to  pay  it.  Town  of  Mt,  Morris  v.  Will- 
iamSt  401 

20.  In  an  action  against  a  town  on  its  municipal  bonds,  where  the 
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bonds  called  for  len  per  cent  annual  interest  nnd  each  coupon  was  for 
one  year^B  interest,  but  tUe  coupDnn  did  not  provide  for  interest  after 
maturity,  held:  That  it  was  the  clear  intent  of  the  ptirties  that  the 
bonds  should  draw  interest  until  piid,  but  that  interest  could  not  be 
recovered  upon  the  coupons  aftt-r  their  maturity.    Jd.^  401 

21.  The  rif^ht  of  action  for  personal  injuries  to  a  wife  is  property; 
the  alone  must  sue  for  the  recovery  of  damages  for  snob  injuries,  and 
her  husUinil  can  not,  without  her  consent,  release  them;  and  in  such 
action  the  husband  is  a  competent  witness  for  bis  wife.  Cittf  of  Jiock 
Island  V.  Dei»,  401 

22.  In  view  of  the  evidence  this  court  Affirms  the  judgment  for  1  be 
plaintiff  in  nn  iiction  to  r  cover  from  a  municipality  for  personal  inju- 
ries suffered  by  reason  of  a  defective  sidewalk.  CiVjf  of  Joliet  v. 
Fitzgerald,  483 

23.  Jn  an  action  nprninst  a  municipality  to  recover  for  a  personal 
injury  allei^d  to  have  Hri^en  throuflrh  its  neglisence,  it  appearinir  fntiii 
the  evidence  that  the  jury  were  justitied  in  believing  that  the  plaintiff 
had  been  incapacitated  from  followinit  bis  previous  business,  that  of  a 
farmer,  and  other  ordinary  occupations  calling  for  physical  exertion, 
this  court  holdM  that  a  verdict  for  $3,500  was  not  excessive.  City  if 
La  Salle  v.  Porterfeld,  553 

24.  Where  a  tract  of  land  was  sutxiivided  and  a  proper  plat  made 
and  recorded  and  the  streets  so  iodiciited  were  accepted  by  the  city  as 
public  streets,  and  part  of  them  worked  for  years,  the  failure  of  the 
parties  to  acknowledjjfe  the  plat  was  imm  iterial  so  far  as  the  dedica- 
tion of  thostret>ts  was  concerned.  In  an  action  by  the  city  for  obstruct - 
incr  one  of  such  streets  it  is  unimportant  whi*ther  the  dedication  was 
statutory  or  common  law.     Potctllv*  Citif  of  Giltnan,  611 

25.  The  city  was  not  bound  to  open  and  work  all  the  streets  in  the 
subdivision  at  once  in  order  to  maintain  their  public  character.     Id  . 

611 

26.  In  an  action  brought  to  recover  for  personal  injuries  received 
by  plaintiff  in  falling  through  a  mun-hole  left  open  in  tbestreetHof 
defendant,  the  court  holds  that  the  evidence  was  eoificient  to  warrant 
the  finding  that  the  hole  was  negligently  open.  City  qf  Kankakee  v. 
Linden,  657 

27.  The  work^  in  question  being  done  und'^r  the  supervLvion  and 
authority  of  the  city,  the  city  was  responsible  for  the  way  in  which  it 
was  done.     Id.,  657 

NEGLIGENCE — See  Personal  Injuries;   In&tructions.   13;  Masteb 
AND  Servant,  10;  Street  Ratlroad& 

NEGOTIABLE  INSTRUMENTS— See  REpr.iEVTN,  1. 

1.  In  an  action  brought  to  recover  upon  a  promissory  note,  the 
defendant  contending  that  he  was  fraudulently  induced  to  execute  the 
same,  upon  the  supposition  that  it  w;is  a  contract  of  agency  for  a  p:it- 
ent  fence.  thiR  court  declines  to  interfere  with  tlie  verdict  in  hi^ 
behalf.     Flaut  v.  Young,  102 
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2.  Upon  the  ca^e  presented,  tliia  court  holds  that  the  court  below 
erred  in  excluding  from  the  evidence  the  notp  sued  on,  and  that  the 
judgment  must  therefore  be  reversed.     First  National  Bank  v.  Ryan, 

268 

3.  Where  a  negotiable  instrument  contains  a  stipuliition  that  an 
attorney's  fee  may  be  **  recovered  as  a  part  of  the  note,  or  by  separate 
suit,**  the  plaintiff,  if  he  desires  to  recover  the  attorney's  fee  in  the 
principal  action  upon  the  note,  must  declare  specifically  for  this  item. 
Wolff  y.  Dor  self,  303 

4.  The  amount  made  payable  by  a  negotiable  instrumr^nt  at  matu- 
rity must  be  certain,  and  if  this  amount  is  made  uncertain  by  requiring 
the  payment  at  maturity  of  an  indetinite  sum  for  collection  expenses 
and  the  like,  then  the  iuHtrument  is  made  non-negotiable;  but  if  the 
amount  pa3'able  at  maturity  is  certain,  it  is  not  rendered  uncertain  b}' 
a  stipulation  to  pay  an  indefinite  sum  for  attorney's  fees  and  other 
expenses  to  be  incurred  and  paid  after  maturity.     Wolf  v.  Dorsey,    305 

5.  The  consideration  of  a  note  is  an  entirety  and  supports  each  sub- 
stantive part,  the  agreement  to  pay  attorney's  fees  as  well  i\a  the  rest. 
/d.,  305 

6.  Where  a  bill  in  equity  .«et  up  the  execution  of  usurious  paper  by 
the  complainants,  and  that  the  s  ime  had  been  transferred  by  the  payees 
for  the  purpose  of  preventing  the  defense  of  usury,  and  that  the 
EKsignee  had  seized  the  mortgaged  property  and  was  about  to  sell  it, 
and  where  an  injunction  had  been  issued  restraining  the  sale,  held: 
That  it  was  competent  for  the  court  to  allow  an  amendment  to  the  bill 

.  without  prejudice  to  the  injunction,  striking  out  the  charge,  as  against 
tie  assignee  of  the  paper,  that  he  had  purchased  it  fraudulently  and 
without  consideration.     Belt  v.  Winaor,  333 

7.  A  party  who  purchases  negotiable  paper,  secured  by  a  chattel 
mortgage,  before  maturity  and  for  a  valuable  consideration,  is  while 
attempting  to  collect  the  debt  under  the  mortgage,  and  as  regards  the 
enforcement  of  the  mortgage,  in  no  better  position  than  the  payees. 
Id.,  333 

8.  In  an  action  brought  on  certain  drafts  against  the  acceptor 
thereof,  where  the  defense  was  that  the  acceptance  was  procured  by 
fraud  and  circumvention,  the  acceptor  having  signed  under  the  belief 
that  he  was  signing  a  contract  of  an  entirely  different  nature,  held: 
That  evidence  as  to  what  was  said  and  done  immediately  prior  to  the 
signing  of  the  drafts  wasadmii^sible,  although  it  did  not  relate  exclu- 
sively to  the  drafts  in  question.    Hammond  V,  Goodale,  365 

9.  The  question  whether  the  drafts  were  filled  out  before  they 
were  signed  by  defendant,  or  if  not,  whether  defendant  was  guilty  of 
negligence  in  signing  them  in  blank,  was  for  the  jury.    /</.,  365 

10.  The  question  whether  the  plaintiff  was  an  innocent  purchaser 
was  under  the  circnm<<tances  a  question  for  the  jury.     Id.,  365 

11.  In  an  action  upon  a  promissory  note  by  the  indorsee  agninst  the 
mnker  where  the  defense  was  that  the  signature  to  the  note,  which  was 
by  a  mark,  was  a  forgery,  it  was  error  for  the  court  to  instruct  the 
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jury  thait  in  determining  the  genuineness  of  the  mark  by  which  (he 
note  was  alleged  to  have  been  signed  they  might  compare  it  with  (he 
defendant's  signature,  also  by  mark,  to  his  plea  in  the  suit.  Tt  atera 
▼.  Snyder.  879 

12.  Such  comparison  would  also  have  been  improper  bad  the  signa^ 
ture  been  in  writing,  it  being  obnoxious  to  (he  principle  thut  a  party 
can  not  be  permitted  to  minufacture  evidence  for  himself.    Id.,     379 

18.  Upon  a  motion  to  open  a  judgment  upon  judgaient  notes 
entered  by  confession,  upon  the  grounds  (hat  the  defendants  were 
entitled  to  a  credit  on  the  notes;  that  the  Kecurity  on  the  notes  was 
informed  that  the  notes  were  not  judgment  notes  at  the  time  she  signed; 
that  the  property  for  whiefa  the  notes  were  given  was  unfit  for  the  |  nr* 
pose  for  which  it  was  sold;  and  that  the  property  was  not  worth  the 
price  charged,  it  is  hfid:  That  the  credit  claimed  having  been  allowed 
upon  the  ht*nrinflr  of  the  motion  in  the  court  below,  the  fact  that  it  was 
originally  included  in  the  judgment  whs  imniaerial;  that  said  court 
correctly  decided  that  the  surety  had  not  been  misinformed  as  to  (he 
character  of  the  notes  she  was  signing:  that  the  property  was  not 
unsuitable  for  the  purpose  designed,  and  that  as  to  the  value  of  the 
property,  the  principle,  car  eat  fniptOf%  applied.     Evana  v.  Barclay, 

496 

14.  In  an  action  upon  a  note  where  the  defense  was  in  the  nature 
of  a  set-off  for  legal  services  rendered,  this  court  holds  that  the  jury 
are  limited  in  the  amount  thoy  are  en*  it  led  to  find  as  th»  value  of  such 
service's  to  the  amount  claime<)  by  defendant,  although  witnesses  testi. 
fied  that  the  services  in  question  were  worth  more  than  was  claimed 
by  defemlant.     Uenning  v.  Hall,  5*28 

15.  Defendant  is  not  entitled,  in  the  ca«e  presented,  to  interest  on 
his  claim  for  servicer,  on  the  ground  that  he  understood  the  credit  was 
to  be  indorsed  on  the  note,  it  not  appearing  that  the  agreement  to 
allow  interest  was  understood  by  both  parties.     Id.,  528 

16.  A  bank  in  which  appellant  was  a  partner,  was  indebted  to  an 
estate  for  a  sum  neces^ry  to  the  settlement  thereof.  A  note  signed  by 
the  bank  and  by  the  individual  partners  was  given  for  the  debt.  The 
administrator  borrowed  the  necessary  money  from  a  third  party,  and, 
as  (>art  of  the  collateral,  a  note,  secured  by  mortgage,  due  from  appel- 
lant to  another  of  the  partners  in  the  bank,  was  pledged.  This  debt 
not  beinif  paid  at  maturity,  the  pledgee  foreclosed.  The  property  was 
struck  off  at  master's  sale,  by  direction  of  attornej-s.  to  the  p'edgee, 
who,  on  learning  this  fact,  repudiated  the  purchase.  Subsequently,  the 
partnor  originally  owning  appellant's  indebtpdness,  agreed  with  the 
pledgee  and  with  the  administrator  that  the  amount  at  which  the  prop- 
erty was  struck  off  should  be  credited  {m  appellant  on  his  personal  note; 
that  the  sale  should  stand,  but  that  on'y  the  amount  at  which  the  prop- 
erty could  be  resold,  should  be  credited  on  the  loan  to  the  administrator 
and  the  indebtedness  of  the  bank;  it  is  held:  In  an  action  bronirht  by 
the  administrator  upon  the  note  given  by  the  bank  and  the  partners 
therein,  that  appellant  was  not  entitled  to  have  the  full  amount  for 
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which  the  property  was  sold  at  master*8  sale  credited  on  the  bank 
indebtedness,  for  which  he  was  liable,  but  only  the  amount  actually 
realized  from  the  second  sale,  it  appeaxring  that  there  was  no  fraud  in 
the  transaction.    Foltz  v.  Hardin,  M2 

NUISANCES.- See  Highways.  1. 

1.  This  court  holds  as  erroneous  the  dismissal  of  the  supplemental 
bill  in  the  case  presented,  the  same  charj^ing  defendant  with  maintain, 
ing  a  nuisance  in  permitting  an  outhouse  to  remain  in  a  certain  alley, 
abatement  thereof  being  requested.    Bayes  v.  Van  Wert,  427 

OFFICERS — SeeFBBs,  1;  Municipal  Corporations,  5;  Sheriff,  1. 

1.  In  an  action  brought  by  a  county  to  recover  from  its  clerk  money 
claimed  to  have  been  received  by  him  to  its  use.  the  same  having  been 
spent  by  him  in  the  employment  of  clerks  in  and  about  the  business  of 
his  office,  this  court  holds  that  such  expenditure  was  warranted  by  the 
statute,  and  that  the  judgment  allowing  the  9ame  as  a  set-off  to  the 
claim  in  the  case  presented,  can  not  be  complained  of.  County  of 
Schuyler  v.  Bogue,  48 

2.  While  the  clerk  should  have  reported  the  receipt  of  the  amount 
in  question  and  his  expenditure  for  clerk  hire,  and  asked  their  allow- 
ance, the  failure  to  do  so  did  not  work  the  forfeiture  of  his  right  to  be 
reimbursed.    Id,,  48 

8.  The  taking  of  the  acknowledgpient  of  deeds  is  not  a  duty 
imposed  by  law  upon  clerks  of  probate  courts.    People  v.  Barteht     428 

4.  The  obligations  of  the  sureties  upon  the  bond  of  clerks  of  pro- 
bate courts  must  be  strictly  construed;  their  liability  can  not  be 
extended  by  implication.    Id,,  428 

5.  A  certificate  of  acknowledgment  of  a  mortg^ige  made  out  and 
signed  by  such  clerk,  the  same  setting  forth  that  the  mortgagor  was 
personally  known  to  him,  etc,  the  fact  being  that  another  personated 
the  individual  in  question,  is  not  such  an  act  as  will  render  his  suretit^s 
liable  for  any  injury  arising  therefrom.    Id*,  428 

PARTITION. 

1.  An  order  of  resale  in  a  partition  proceeding,  at  the  risk  of  the 
original  purchaser  who  has  failed  to  comply  with  the  terms  of  the  sale 
is  void  where  no  notice  has  been  given  to  such  purchaser  to  show  cause 
why  it  should  not  be  made.    Harbison  v.  Timmona,  244 

PARTNERSHIP. 

1.  Where  a  firm  is  composed  of  several  general  and  one  silent  part- 
ner, and  the  general  partners  enter  upon  a  new  enterprise  under  a 
different  firm  name,  to  which  the  silent  partner  gives  his  consent,  but 
distinctly  declines  to  assume  any  liability  therein,  such  general  part- 
ners, or  the  new  firm,  can  not  bind  the  old  firm  or  the  silent  partner  for 
debts  contracted  in  the  prosecution  of  the  new  enterprise,  especially 
where  the  creditor  has  acted  with  full  knowledge  of  all  the  facts. 
First  National  Bank  of  GaUbhurg  v.  Clark,  658 
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PERSONAL  INJURIES— See  Mastkb  and  Servant;  Municipal  Con- 
PORATION8.  12,  21.  23.  24. 

1.  In  a  8uit  based  upon  personal  iojaries  occurring  tbrougrh  the  negli- 
gence of  the  defendant  in  a  given  case,  to  entitle  the  plaintiff  to 
recover,  he  must  be  9hown  to  have  been,  upon  the  occasion  in  qup^tion, 
in  the  exercise  of  ordinary  care.    Chicago,  St.  L.  d^  C.  Ry.  Co.  v.  Betitz. 

4S5 

2.  A  person  riding  with  another  but  not  driving,  is  as  much  boumt 
to  exercise  such  care  as  the  person  driving.     Id.,  485 

8.  In  an  action  brought  to  recover  from  a  railroad  company  for  per- 
sonal injuries  alleged  to  have  been  sustained  through  its  negligence 
this  court  holds  that  the  verdict  for  the  plaintiff  was  against  the  weight 
of  the  evidence;  that  the  court  erred  in  giving  a  certain  instruction 
for  the  piainiiff,  and  that  for  these  reasons  the  judgment  in  his  favor 
can  not  stand.     Id.,  485 

4.  In  actions  for  personal  injuries,  a  verdict  for  plaint  iff  will  not  be 
set  aside  for  excess  of  damagfs  unless  the  court  can  clearly  see  that  the 
assessment  is  not  sustained  by  the  evidence,  or  in  cases  where  the  court 
can  see  that  the  jury  have  been  unduly  influenced  by  sympathy,  passion, 
prejudice  or  other  improper  motives.     City  of  Kankakee  v.  Linden,  657 

PLEADING — See  Appral  and  Eubor,  6,  7;  Formur  Adjudication,  1; 
Fraud,  2;  Practice. 

1.  A  party  may  plead  as  many  pleas  and  setup  as  many  defenses  as 
he  likes,  although  some  of  them  may  be  inconsistent  with  others- 
Feoria  dt  Pekin  U.  Ry.  Co.  v.  Barton,  469 

2.  Objections  to  pleadings  can  not  be  primarily  made  herein.    Id., 

4C9 
8.    Where  a  demurrer  to  a  declaration  is  overruled,  and  the  defend- 
ant pleads  over  to  the  declaration,  any  exception  to  the  overruling  of 
the  demurrer  is  waived.     Foltz  v.  Hardin,  542 

4.  Where  a  special  count  in  the  declaration  set  out  an  alleged  part- 
nership, and  that  the  notes  sued  on  were  for  a  partnership  debt  and 
the  defendants  plead  the  general  issue,  the  partnersihlpand  th-  consid- 
eration of  the  alleged  obligation  stands  admitted.  Id.,  542 
6.  Upon  the  case  presented,  the  court  below  correctly  refused  to 
allow  the  defendant  to  amend  its  answer.  Kankakee  Coal  Co.  v. 
Crane  Bros,  Mfg.  Co.,  555 

PRACTICE— See  Appeal  and  Error;  Creditor's  Bilu  1;  DrvoRCR.  2; 
Evidence,  6;  Inbubancb,  4;  Neootiabuc  Instruments,  6;  Plead- 
ing. 

1.  It  is  proper  upon  the  examination  of  a  juror  that  he  should  be 
informed  of  the  rule  of  law  governing  the  application  of  a  question 
asked,  and  if  the  same  is  asked  to  puzzle  or  trap  him  into  disqualifying 
himself  as  a  juror  it  should  not  be  allowed.  Chicago  <t  A.  R.  R.  Co. 
V.  Fisher,  33 

2.  When  it  appears  from  the  examination  of  a  juror  that  he  ha^ 
neither  formed  nor  expressed  an  opinion,  and  has  no  prejudice  or  bias 
against  either  of  the  parties  for  any  cause  whatever,  and  can  sit  impar- 
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tiiilly  and  decide  the  issue  involved  in  the  case  according  to  the  evi- 
dence, such  a  person  is  a  competent  juror.     Id.<,  33 

3.  Whether,  under  a  given  set  of  circuraotances,  one  should,  in  the 
exercise  of  due  care,  have  done  a  particular  thing,  itra  question  for  the 
jury.    Id* ,  33 

4.  While  it  is  the  province  of  the  jury  exclusively  in  the  first 
instance,  to  judge  of  the  credibility  of  witnesses,  their  judgment  should 
not  be  allowed  to  stand  al  it  appears  to  be  clearly  unreasonable.  Bunn 
V.  Third  Nat,  Bank,  76 

5.  It  is  improper,  upon  an  appeal  from  a  justice,  for  the  court 
appealed  to  to  default  appellant  and  render  a  judgment  thereon,  with- 
out  a  trial  by  jury  or  any  waiver  thereof  by  him,  his  plea  being  on 
file.     Barnett  v.  Craig,  96 

6.  A  motion  in  an  appellate  court  by  an  appealing  defendant,  in  an 
action  originally  brought  before  a  justice,  that  the  plaintiff  give  security 
for  costs  on  the  ground  that  he  has  become  a  non-resident  since  the 
appeal,  should  not  be  allowed.    Kerr  v.  WiUon,  97 

7.  It  seems  that  the  rule  that  when  a  demurrer  to  a  plea  in  abate- 
ment as  to  the  jurisdiction  of  a  court  over  a  defendant  is  sustained,  and 
the  defendant  required  to  answer  over  to  the  declaration,  he  docs  not, 
by  complying  with  such  order  of  the  court,  waive  the  objection  raised 
by  the  plea,  is  confined  to  practice  at  law  and  is  based  upon  consider- 
ations peculiar  to  pleas  in  abatement  and  the  effect  of  sustaining  a 
demurrer,  thereto.     Ry.  Conductor's  Benefit  Ass'n  v.  Robinson,     111 

8.  Courts  will  not  extend  statutory  acts  imposing  penalties  beyond 
the  cases  provided  for  by  them.    Belles  v.  Anderson,  128 

9.  When  the  bill  of  exceptions  doesf  not  state  that  it  contains  all  the 
evidence,  the  question  whether  the  evidence  supports  the  verdict  can 
not  be  considered.     Robertson  v.  Morgan,  187 

10.  Matters  embraced  in  motion  for  new  trial  can  not  be  here  con- 
Bidered  when  no  exception  was  taken  to  the  action  of  the  court  in  over- 
ruling that  motion.     Id.,  137 

11.  Where  an  action  was  brought  in  justice  court,  in  which  affirm- 
ative judgment  was  rendered  in  favor  of  the  defendant  and  against 
the  plaintiff,  from  which  judgment  plaintiff  appealed  to  the  County 
Court,  wherein  a  new  party  was  added  as  co-plaintiff,  and  the  suit 
then  discontinued  as  to  the  original  plaintiff,  and  a  judgment  rendered 
in  favor  of  the  new  plaintiff  and  against  the  original  defendant,  held: 
That  the  substitution  of  a  new  party  as  plaintiff  by  the  County  Court  was 
error;  that  such  judgment  in  favor  of  the  substituted  plaintiff  must  be 
regarded  as  the  judgment  in  the  original  suit;  that  the  issue  of  a 
procedendo  by  the  County  Court,  **  in  the  case  of  '*  the  original  plaint- 
iff against  the  defendant,  was  without  jurisdiction  and  void,  and  that 
there  was  no  breach  of  the  condition  of  the  appeal  bond  given  by  the 
original  plaintiff,  and  no  action  thereon  can  be  sustained.  Butler  v. 
Bitter.  189 

12.  Where  a  question  is  purely  one  of  fact,  the  verdict  of  a  jury  will 
not  be  disturbed  unless  a  mistake  is  apparent.    Oary  v.  Cole,         236 
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18.  Where  demurrer  to  pleai  is  overruled  and  the  case  goen  to  trial, 
the  pleas  demurred  to  ar«  not  to  be  taken  as  confessed,  the  defendants, 
upon  the  overrulinir  of  the  demurrer,  not  having  asked  for  a  rule  upon 
plaintiff  to  reply  or  for  judgment  for  want  of  replication.  Allen  v. 
Michel,  813 

14.  In  an  action  on  the  case,  under  the  flreneral  issue,  the  plaintiff 
is  put  upon  proof  of  the  whole  chiirge  in  the  declaration,  so  far  as 
necessary  to  niiike  out  a  cause  of  action,  and  the  defendant  may  show 
any  matter  in  discharge  or  excuse.     Id.,  813 

15.  Where  there  is  confusion  as  to  the  numbering  of  the  counts  of 
the  declaration,  in  order  to  sustain  the  verdict  the  court  will  indulge 
the  presumption,  under  the  circumstances  of  the  case  at  bar,  that  the 
jury  intended  by  **  the  second  count,**  the  one  of  the  counts  that 
might  have  been  so  designated,  to  which  their  verdict  correctly  applied. 
Sheetz  v.  Baker,  849 

16.  Where  there  is  a  conflict  in  the  evidence  it  is  for  t-he  jury  to 
determine  which  side  to  believe,  but  the  jury  are  not  to  wilfully  disre- 
gard any  testimony;  and  an  instruction  that  had  a  tendency  to  give 
the  jury  to  understand  that  they  might  arbitrarily  disregard  the  testi- 
mony of  witnesses  was  improper.     Tracers  v  Snyder,  879 

17.  Cross-examination  of  witnesses  for  the  purpose  of  showing  their 
interest  in  the  proceeds  of  the  note  sued  on  was  proper.    Id.,  879 

18.  Where  there  is  no  bill  of  exceptions  showing  the  action  of  the 
court  below  to  have  been  wrong,  everything  is  to  be  presumed  in 
favor  of  the  action  of  that  court.     StnHh  v.  Giltnnn,  893 

19.  An  agreement  entered  into  between  the  plaintiff  and  defend- 
ant in  a  given  suit,  that  the  same  shall  be  dismissed  in  c^uie  defendant 
does  a  certain  thing,  obligates  the  plaintiff  upon  such  performance  to 
so  dismiss,  and  the  amendment  of  his  declanition,  whereby  he  seeks  to 
bring  into  the  case  new  grounds  of  recovery,  can  not  avail  him. 
PeoHa  ^  Pekin  Hy,  Co,  v.  Barton,  469 

20.  Where  funds  remain  in  the  hands  of  the  court,  or  of  its  agents, 
belonging  to  some  one,  and  not  due  to  the  parties  to  the  original  pro- 
ceeding, any  one  having  an  interest  in  such  fund  may  file  an  interven- 
ing petition  asking  to  have  such  fund  paid  over  to  him,  and  it  is  the 
duty  of  the  court  to  entertain  such  petition  and  act  upon  the  facts 
shown  in  distributing  the  fund.    Bank  v.  bobbins,  575 

PRINCIPAL  AND  SURETY— See  Negotiablb  Iksthumknts,  18;  Offi- 
cers, 8,  4. 

RAILROADS— See  Insi ructions,  1,  2,  8;  Masteb  and  Servant,  5,  6; 
Personal  Injuries;  Street  Railroads,  1. 

1.  In  an  action  to  recover  from  a  railroad  company  for  the  killing 
of  stock  upon  its  track,  where  it  is  alleged  that  the  engineer  of  the 
train  in  question  was  negligent  in  not  seeing  the  same  soon  enough  to 
avoid  the  injury,  the  quention  of  negligence  is.  under  proper  instruc- 
tions, for  the  jury.     Ohio  dt  M.  By.  Co.  v.  Sfribling,  17 

2.  An  engineer  is  not  bound  to  stop  his  train,  in  case  of  stock  upon 
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the  track»  where  it  reasonably  appears  that  whistliDg  will  avert  danger 
thereto.    Jd.,  17 

8.  Evidence  as  to  the  condition  of  the  gate  through  which  the  ani- 
mal injured  pasi^ed  to  go  upon  the  (rack,  is  pertinent  to  the  question  <  f 
contributory  negligence  on  the  part  of  the  plaintiff  in  such  an  action. 
Id.,  17 

4.  Evidence  as  to  the  name  of  the  sires  of  the  animal  and  unborn 
foal,  is  admiasible  as  an  element  of  market  value.     Id.^  17 

b.  This  court  holds  that  the  defendant  company  was  guilty  of  neg- 
ligence in  not  providing  more  ample  accommodations  for  passengers 
going  upon  a  certain  excursion,  and  was  responsible  for  the  necessity 
of  plaintiff's  riding  upon  the  steps  of  the  car  upon  which  he  was  con- 
veyed.    Chicago  dt  A.  B,  R,  Co.  v.  Fisher,  83 

6.  In  the  &ise  presented,  this  court  holds  the  verdict  for  the 
plaintiff  for  916,000  to  be  reasonable,  in  view  of  the  injuries  suffered 
by  him  through  defendant's  negligence.    Id.,  83 

7.  In  an  action  brought  to  recover  from  a  railroad  company  for  the 
death  of  a  cow,  alleged  to  have  been  ctmsed  through  its  negligence, 
this  court  declinf^s.  in  view  of  the  evidence,  to  interfere  with  the  judg- 
ment for  the  plaintiff.  Ohio,  Indiana  dt  Western  Ry.  Co,  v.  Klein- 
smithy  45 

8.  In  an  action  to  recover  damages  for  the  killing  of  horses  on  a 
railroad  through  alleged  insufficiency  of  a  cattle  guard,  testimony  of  a 
witness  that  he  had  seen  cattle  and  colts  cross  another  cattle  guard  on 
defendant's  road  in  the  vicinity  of  the  one  complained  of,  was  properly 
admitted,  evidence  having  been  introduced  to  show  that  the  guards  were 
alike,  and  one  of  appellant's  witnesses  having  testified  that  the  guard 
comptained  of  was  the  best  known,  and  was  in  general  use,  but  that  if 
cattle  and  colts  would  freely  cross  it,  it  would  not  be  sufficient.  Lake 
E.  dk  Western  R-  R,  Co*  v.  Helmericks,  141 

9.  In  an  action  brought  by  a  shipper  of  grain  to  recover  excess  of  a 
freight  chartre  over  and  above  a  rate  alleged  to  have  been  asreed  upon, 
it  is  held:  That  upon  the  case  presented  the  shipper  had  a  right  to  rely 
upon  the  representations  of  a  station  agent  as  to  rates,  and  that  the 
company  was  bound  thereby.     Ohio  c^  M.  Ry.  Co.  v.  Sarnge,  148 

10.  In  an  action  atrainst  a  railroad  company  to  recover  damages  for 
the  killing  of  a  cow  through  the  alleged  negligence  of  defendant,  held: 
That  there  was  sufficient  evidence  to  sustain  the  verdict  for  the  plaint- 
iff.   St.  L.,V.dtT.H.R.  R.  Co.  v.  Jfoi/dy,  322 

11.  Railroad  companies  are  only  bound  to  build  and  maintain  such 
bridges  and  other  structures  as  ordinary  and  reasonable  men  can  fore- 
see shall  be  necessary  to  meet  the  ordinary  contingencies  and  demands 
of  nature.     Peoria  dt  Pekin  N.  Ry.  Co.  v.  Barton,  469 

12.  Without  previous  notice  of  the  defective  character  of  a  rail- 
road bridge,  or  request  to  make  changes  therein,  a  company  purchap. 
ing  the  road  after  the  building  thereof  is  not  liable  in  cUvmasres  to  a 
landowner,  injured  through  flowage  of  his  property  caused  by  the  man- 
ner in  which  such  bridge  was  constructed.    Id.^  469 
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REAL  PROPERTY— See  Wilia. 

1.  This  court  declines  to  iuterfere  with  an  order  directinjir  ihat  ibe 
distributive  share  of  a  person  named  in  a  certain  estate,  less  costs  and 
solicitors*  fees,  be  paid  the  grantee  thereof  in  a  quit-claim  deed  ba^ed 
upon  a  valuable  consideration,  and  professing  to  convey  the  interest  of 
the  grantor  in  the  lands  in  question.     Shepard  v.  Clarke  66 

2.  Where  a  right  by  prescription  is  alleged  as  defense,  the  acquies- 
cence of  the  plaintiff  is  an  essential  element  necessary  to  be  establinbed 
by  the  defendant,  mere  knowledge  not  being  sufficient,  and  evi- 
dence tending  to  prove  non-acquiescence  is  competent.  Allen  v. 
Michel,  814 

RECEIVERS— See  Fraudulent  Conveyances,  3;  Mortgages.  12. 

RECOUPMENT-See  Sales,  12. 

1.  A  counter  claim  arising  out  of  the  subject-raaftpr  of  a  given  s^uit 
and  susceptible  of  adjustment  therein,  is  a  proper  subject  for  recoup- 
ment.    Cloyd  V.  Steiger,  107 

REPLEVIN— See  Mortgages,  1. 

1.  In  an  action  of  replevin  brought  to  recover  certain  notes  by  the 
payee  of  such  notes  against  the  agent  in  possession,  of  a  party  to  whom 
such  payee  had  delivered  the  notes  as  collateral,  held:  That  there  was 
a  failure  of  proof  to  show  that  said  notes  had  been  procured  by  fraud 
or  misrepresentation,  or  that  there  had  been  a  breach  of  a  condition 
upon  which  they  had  been   delivered.     J^'insfon  v.  Rawson^  193 

2.  Where  a  writ  of  replevin  has  been  isnueJ  by  a  court  without 
jurisdiction  the  property  must  be  returned  to  the  one  from  whom  it 
was  wrongfully  taken.  If  not  so  returned  and  action  is  brous;ht  on 
the  replevin  bond,  the  defendants  can  not,  under  Sec  26,  Chap.  129. 
R.  S..  try  title  to  the  property  in  dispute.    Colby  v.  O'Donnell,      196* 

SALES— See  Warehouses. 

1.  .In  an  action  to  recover  the  price  of  a  horse  sold  to  defendant, 
a  minori  this  court  holds,  in  view  of  the  erroneous  ruling  of  the  trial 
court  in  overruling  a  demurrer  filed  in  bi^half  of  the  plaintiff  that  the 
judgment  against  him  can  not  stand.     Ashlock  v.  Vitelh  hi 

2.  This  court  declines,  in  view  of  the  evidence,  to  interfere  with  a 
judgment  for  the  defendant  in  an  action  brought  against  him  for  the 
recovery  of  damages  for  a  failure  to  deliver  certain  wheat  sold  by  him 
to  the  plaintiff.     Kehler  v.  Einstman,  91 

3.  In  an  action  brought  to  recover  the  purchase  price  of  a  self- 
binder,  this  court  declines,  in  view  of  the  evidence,  to  interfere  with 
the  verdict  for  the  defendant.      Piano  Mfg.  Co.  v.  Jackson^  104 

4.  A  contract  of  sale  of  certain  cattle,  providing  that  the  same  shall 
be  fed  on  corn  up  to  a  certain  date,  carries  with  it  the  implication 
that  after  said  date  and  before  delivery,  such  ciire  must  be  bestowed  on 
them  as  a  reasonably  prudent  man  would  bestow  on  his  own  property. 
Cloyd  y.  Steiger,  107 

5.  In  an  action  brought  to  recover  upon  a  contract  for  the  sale  of 
certain  steers*  defendants  contending  that  they  were  entitled  to  dam- 
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age?  arisingf  from  the  depreciation  in  valae  of  same  throujrh  the  fail- 
ure of  the  seller  to  properly  feed  the  same,  this  court  declines  to 
interfere  with  the  verdict  for  the  plaintiff.     Id.,  107 

6.  In  order  to  render  a  sale  fraudulent  so  that  it  can  be  avoided  by 
the  vendor,  there  must  be  a  positive  and  ]  re-determined  intention 
entertained  by  the  purchaser  and  acted  on  by  him  at  the  time  of  the 
apparent  sale  never  to  pay  for  the  goods.     Armstrong  v.  Letch,    164 

7.  In  order  that  vendor  may  recover  the  croods,  or  (heir  value,  from 
a  purchaser  for  value  from  his  fraudulent  vendee,  such  purchaser  must 
have  known  of  his  vendor's  fraudulent  intent  in  purchasing  the  goods. 
Id.,  164 

8.  If  a  purchaser  takes  goods  m  arood  faith  in  payment  of  an  honest 
debt,  his  title  is  not  affecled  by  the  fact  that  he  may  know  of  suspicious 
actions  on  the  part  of  vendors,  or  that  attachment  proceedings  are 
threatened,  or  a  writ  issued,  unless  a  levy  has  been  made.  WindmiUer 
V.  Chapman,  276 

9.  Knowledge  of  the  fraudulent  intent  of  the  grantor  to  defraud 
other  creditors  carried  home  to  the  graniee,  will  not  avoid  a  sale  if  the 
grantee  in  taking  the  property  is  actuated  by  a  desire  in  good  faith  to 
receive  payment'of  an  honest  debt.     Id,,  276 

10.  Where  a  stock  of  goo  is  was  sold  by  agents  acting  under  a  power 
of  attorney  from  the  owner,  and  subsequent  to  the  death  of  the  owner 
a  part  of  the  proceeds  were  applied  to  the  paym'^nt  of  a  judgment 
against  deceased,  held:  That  there  was  sufficient  competent  evidence  to 
show  that  su>h  payment  was  made  in  pursuance  of  an  understanding 
with  deceased  in  his  lifetime,  and  that  the  administrator  could  not 
recover  the  amount  so  paid  from  the  purchaser  of  the  stock.  Camp  v. 
Elliott,  837 

11.  If  the  money  in  question  was  paid  to  the  administrator,  who 
was  also  one  of  deceased's  attorneys,  before  his  appointment  as  admin- 
istrator and  by  him  applied  to  payment  of  the  judgment,  the  payment 
would  bind  the  estate,  it  not  appearing  that  the  estate  is  insolvent. 
Id.,  337 

12.  In  an  action  by  a  vendee  against  his  vendor  for  fraudulent  mis- 
representations as  to  the  subject  of  the  contract,  the  true  measure  of 
damages  is  the  difference  between  what  the  buyer  got  and  what  he  was 
entitled  to  get.  The  fact  that  a  part,  or  all  of  the  purchase  price  may 
have  been  paid  in  notes  does  not  affect  the  rule,  and  the  unpaid  balance 
due  on  such  notes  can  not  be  recouped  in  the  action  for  deceit.  Cox  v. 
Qerkin,  840 

13.  The  value  of  the  property,  having  been  fixed  by  the  agreement 
of  the  parties  for  the  purpose  of  the  purchase,  was  not  a  proper  subject 
for  evidence  upon  the  trial.    Id.,  340 

14.  Where  bonds,  which  had  been  deposited  with  a  bank  as  collat- 
eral, were  sold  by  the  cashier  at  private  sale  to  a  director  of  the  bank, 
who  was  also  surety  for  the  debt  to  secure  which  the  bonds  had  been 
hypothecated,  for  a  sum  clearly  less  than  their  value,  held:  That  the 
sale  was  fraudulent  and  void.    Dana  y.  Bxiekeye  Coal  dt  Coke  Co,,    371 

^  Vou    XXXYIII  44 
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15.  Whether  a  given  sale  was  honafide  and  upon  a  valid  and  fair 
consideration,  or  whether  fraudulent  and  without  sufficient  consider- 
ation and  intended  to  hinder  and  delay  creditors,  is  a  question  of  fuct 
for  the  jury.     Wilson  v.  Faulkner^  438 

16.  The  burden  of  showing  fraud  is  always  upon  him  who  charges 
it.  Honesty  and  good  faith  is  presumed  to  govern  in  business  transac- 
tions until  overturned  by  proof.    7df.,  438 

17.  A  debtor  may  sell  all  his  goods  to  pay  his  debts  and  a  bona  Hdt 
creditor  taking  them  in  discharge  of  his  debt  for  a  fair  consideration 
will  hold  the  goods  notwithstanding  other  creditors  may  lose  their 
entire  debt.    Id.,  438 

18.  This  court  declines  in  view  of  the  evidence  to  interfere  with  the 
verdict  for  the  plaintiff  in  an  action  brought  to  recover  the  purchase 
price  of  certain  stock  sold  and  delivered.     Wallaet  v.  Buckingham, 

516 

19.  Where  property  is  sold  with  a  warranty,  and  the  purchaser 
gives  a  note  for  the  purchase  money,  the  renewal  of  such  note  by  the 
purchiuter  after  he  has  discovered  that  there  has  been  a  breach  of  the 
warranty,  does  not  operate  to  release  his  claim  against  the  vendor  for 
such  breach.     Wheeloek  v.  Berkley,  518 

SCHOOLS. 

1.  Section  20  of  the  school  law  as  amended  (the  amendment  in 
question  having  taken  effect  July  1,  1885)  did  not  so  am -nd  section 
27  of  the  act  relating  to  fees  and  salaries  as  to  give  the  county  superin- 
tendents, then  in  office,  compensation  at  the  rate  of  $4  per  day  for  the 
time  actually  spent,  subsequent  to  July  1,  1885,  regardless  of  the  num- 
ber of  (layR  designated  by  the  county  board  for  bjch  services.  Jimi- 
son  V.  County  qf  Adams,  52 

SET-OFF— See  Landlord  and  Tenant,  5;  Limitations,  1;  Negotiable 
Instruments,  14;  OPFiCEiiS,  1. 

SHERIFF. 

1.  Upon  a  controversy  between  a  sheriff  and  a  county  board  touch- 
ing claims  alleged  to  be  due  him  from  said  county,  this  court  declines, 
in  view  of  the  evidence,  to  interfere  with  the  judgment  in  his  behalf. 
County  qf  Macon  v.  Mauzy*  129 

2.  Where  an  action  was  brought  against  a  sheriff  for  levying  an 
attachment  writ  on  certain  goods,  claimed  by  the  plaintiff,  and  troll- 
ing the  samp,  and  a  stipulation  was  entered  into,  waiving  a  jury,  and 
submitting  the  case  to  the  court  on  the  record  of  a  former  trial,  and 
subsequently  the  real  defendants,  being  the  plaintiffs  in  the  attach- 
ment suit  prior  to  the  trial,  petitioned  the  court  for  a  jury  ti;ial,  alleg- 
ing that  they  had  not  authorized  the  6ti]>u!ation.  but  thut  it  was 
authorized  by  the  nominal  defendant,  held:  That  as  it  did  not  appear 
but  that  the  attorneys  who  signed  the  stipulation  were  authorized  to 
appear  for  the  petitioners,  the  petition  was  properly  refused.  Wivd- 
miller  v.  Chapman,  iJ76 
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8.  An  officer  makingr  a  levy  must  so  deal  with  the  property,  in  order 
to  make  a  ffood  levy,  as  would,  without  the  protection  of  the  writ, 
render  him  a  trespasser.    Id.,  276 

SLANDER  AND  LIBEL. 

1.  Upon  the  case  presented,  this  court  holds  that  the  jury  was  prop- 
erly instructed  and  the  verdict  for  the  plaintiff  ^pported  by  the  evi- 
dence.   Eanson  v.  MeCurley,  828 

2.  Where,  in  a  declaration  in  an  action  for  libel,  the  supposed 
actionable  words  charged  were  the  calling  of  the  plaintiff  *' a  little 
insignificant  puppy,"  and  that,  in  a  certain  contingency,  he  would 
'Mie/*  it  is  held:  The  declaration  containing  no  inuendo  and  no 
allegations  of  special  damages,  that  a  demurrer  to  the  declaration  was 
properly  sustained.    Foster  v.  Weaver^  618 

STATUTES. 

1.  The  settled  rule  of  construction  requires  that  effect  to  be  given 
to  every  word  in  a  penal  statute  which  is  used  to  describe  the  offenf^e, 
if  any  can  be  given  reasonably  and  consistently  with  other  language 
employed.     City  of  Bloomington  v.  Richardson^  60 

■  2.  Where  a  statute  prescribes  one  mode  of  action  only,  it  is  to  be 
construed  as  in  exclusion  of  all  others;  hurt  it  is  competent  for  the  Leg- 
islature to  allow  a  choice  between  two  or  more  modes  of  accomplishing 
the  same  end.    Dickenson  v.  Petrie^  155 

STREET  RAILROADS. 

1.  A  limitation  by  city  ordinance  of  the  rate  of  speed  at  which 
street  cars  may  be  run  is  not  authority  to  run  up  to  the  limit  regardless 
of  existing  circumstances  and  conditions.  Quiney  Horse  By.  cf  Carry- 
ing Co.  V.  Onuset  218 

2.  It  is  proper  to  charge,  in  the  same  count,  in  an  action  against  a 
street  car  company  for  personal  injury,  negligence  in  law  as  to  rate  of 
speed  by  exceeding  the  limit  prescribed  by  ordinance,  or  negligence 
in  fact  by  reason  of  circumstances  and  conditions  existing  and  apparent 
at  the  time  in  question,  and  proof  of  either  would  sustain  a  finding  for 
the  pin  in  tiff  on  the  issue  of  negligence.    Id,,  218 

8.    Upon  the  case  presented,  the  jury  were  justified  in  finding  that 

defendant's  car  was  driven  at  an  improper  and  negligent  rate  of  speed, 

and  that  plaintiff  (an  infant)  was  not  guilty  of  contributory  negligence. 

/rf.,  213 

TAXATION. 

1.  A  collector  has  no  power  under  the  statutes  to  seize  personal 
property  and  advertise  it  for  sale  to  pay  taxes  due  on  real  estate,  but, 
when  payment  of  such  taxes  is  refuped.  the  land  must  be  returned  as 
delinquent  to  the  county  collector.    Littler  v.  McCord,  147 

TRESPASS— See  Shertfp,  3. 

1.  In  an  action  of  trespass  agninst  a  municipality  for  removing  a 
fence  and  destroying  growing  crops,  the  ground  in  question  being 
claimed  by  defendant  to  be  part  of  a  public  street,  this  court  holds  that 
the  trial  court  erred  in  excluding  certain  evidence  touching  a  previ- 
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ous  action  b«*lween  the  Ratue  partie8»  involving^  the  precise  question 
raised  herein,  and  that  judsrment  for  the  defendant  can  not  stand. 
Duggan  Y.  The  Village  of  Da\t on  City t  25 

TROVER—See  Admtnistkation.  6. 
VARIANCE— See  Appeal  and  Ekror,  10. 

WAREHOUSENfEN. 

1.  Independent  of  the  provipions  of  the  constiluiion  and  fstatntep 

re8i)ccting  public  warehouses,  it  is  competent  for  nn  owner  of  grain 

and  a  Wiirehousenian  to  agree  that  the  latter  may  mix  Raid  j?rain  with 

other  of  the  .«ntue  grade  and  hold  for  the  owner  and  at  his  risk  an  equal 

amount  of  that  grade  with  or  without  conipen$»ation.  until  it  shall  be 
called  for  hy  hira,  or  the  warehouseman  shall  take  it  as  a  purcha«:er. 
and  that  the  delivery  under  such  arrangement  will  only  be  a  bailment. 
Ardinger  v.  Wright,  98 

2.  In  an  action  brought  to  r^over  the  value  of  a  lot  of  wheat 
destroyed  by  fin*  while  in  the  hands  of  warehousemen,  the  plaintiff  con- 
tending that  the  transaction  was  a  sale  and  not  a  bailment,  this  court 
holds,  in  view  of  the  refusal  to  give  an  instruction  asked  by  the  defend- 
ant touching  the  terms  of  the  delivery,  that  the  verdict  for  the  plaint- 
iff cannot  ^tand.     /(i.,  98 

3.  Warehousemen  can  not  lawfully  trade  in  property  of  depositors, 
without  their  consent.     Clolce  v.  Sha/rofh,  251 

4.  Where  the}'  do  so  trade  with  part  of  grain  deposited .  they  author 
ize  the  original  owners  to  treat  the  entire  lot  delivered,  as  sold  to  the 
warehousemen,  and,  in  case  of  its  destruction  by  fire,  ar«  liable  for  the 
full  amount,  and  not  merely  for  the  shortage.     Id.,  251 

5.  Where  warehousemen  by  selling  part  of  grain  stored  put  it  out  of 
their  power  to  return  to  the  owners  the  full  amount  of  grain  delivered 
them,  they  by  such  act  authorize  the  owners  to  consider  the  entire 
deposit  of  grain  as  sold  to  them,  and  in  case  of  destruction  of  the  graia 
by  fire  the  warehousemen  are  liable  to  the  original  owners  for  the  full 
amount  of  the  grain  stored.     Cloke  v.  Dowse,  252 

6.  Where  plaintiff  had  stored  grain  in  the  warehouse  of  defendant, 
and  such  grain  was  destroyed  by  fire,  in  an  action  brought  to  recover 
for  the  value  of  the  grain,  where  the  defense  was  that  the  transaction 
was  not  a  sale  but  a  bailment,  and  that  the  defendant  was  merely 
responsible  as  a  warehoupeman,  this  court  holds  that  the  evidence  cli?arly 
showed  that  the  transaction  was  a  sale,  and  that  the  verdict  for  plaintiff 
was  required  by  the  evidence.     MosioUer  v.  Dubois,  644 

WILLS. 

1.  A  provision  in  a  will  setting  forth  that  upon  expiration  of  an 
estate  for  life  in  certain  real  estate  it  shall  be  sold,  and  its  proceedij 
divided  among  persons  named,  carries  no  interest  in  the  same,  but  i> 
a  money  bequest.     Shephard  v.  Clarke  CG 

2.  The  expectiincy  of  such  a  bequest  is  a  property  right,  which  may 
be  assigned  or  sold,  and  a  quit- claim  deed,  given  by  such  a  legatee, 
though  purporting  to  convey  an  interest  in  land,  if  intended  by  the  par- 
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ties  to  be' an  aasignment  of  such  property  right,  will  in  equity  operate 
as  such.    Id.t  66 

3.  Where  a  person  dies  leaving  a  will,  and  real  and  pergonal  prop- 
erty, his  debts  and  pecuniary  leg-acies  are  to  be  paid  from  the  personal 
estate,  and  in  case  of  a  deficiency  of  pernonal  estate,  the  pecuniary  leg- 
acies abate  unless  the  real  estate  is  charged  with  their  payment,  ahow- 
a  Her  v.  ShoiraJter,  *^08 

4.  Under  the  will  in  the  case  at  bar,  the  legacies  in  question  were 
not  charged  upon  the  real  estate,  and  there  being  a  deficiency  of  per- 
sonal estate,  they  abated,     id.,  208 

5.  Sec.  7,  Chap.  148,  R.  S.,  providing  for  the  exhibiting  of  a  bill  in 
chancery  to  test  the  validity  of  a  will  within  three  years  after  probate 
of  the  will  is  not  a  statute  of  limitations  but  an  enabling  statute  with- 
out which  no  such  bill  could  be  filed.  Therefore,  Sec.  25,  Chap.  83, 
K.  S.,  concerning  general  limitations,  providing  that  where  a  plaintiff 
has  been  non-suited  (and  in  certain  other  contingencies),  and  if  the 
time  for  bringing  his  action  has  expired  during  the  pendency  of  his  suit, 
then  he  shall  have  one  year  from  the  time  of  such  non-suit,  etc.,  in 
which  to  commence  an  action,  does  not  apply  to  actions  commenced  to 
test  the  validity  of  a  will.     Peacock  v.  Churchill^  6ii4 

WITJTESSES— See  Municipal  Corporations,  20. 

1 .  Where  an  alleged  incompetent  witness  testified  only  to  a  fact 
that  was  conclusively  proved  by  other  witnesses,  and  was  not  disputed 
by  the  opposing  side,  his  alleged  incompetency  is  immaterial.  Firftt 
Ifaiional  Bnvk  of  Madison  v.  Bressler,  499 

2.  Where  the  liability  of  the  maker  over  for  certain  payments  of 
interest  he  had  made  upon  the  note  in  suit  depended  upon  the  event 
of  the  action,  which  was  by  an  administrator,  such  maker  is  not  a  com- 
petent witness  in  his  own  favor  and  against  the  administrator,  although 
he  is  not  a  party  to  the  suit.     Id.,  499 

3.  Where  property  is  placed  in  the  charge  of  a  wife  during  her 
husband's  absence,  with  instructions  as  to  what  she  shall  do  therewith, 
this  constitutes  a  **  business  transaction"  and  an  **  agency"  within  the 
meaning  of  the  statute,  providing  that  in  such  case  the  wife  is  a  com- 
petent witness  for  the  husband.     Sargeant  v.  Marshall,  642 
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